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Whildbk  t.  Msbohants  AifD  Plajttxbs^  Nauokai.  BAinc 

(64  Ala.  L) 

J94ifutfafil«  iMlrvmerU-^aeeepkmoe  hg  telegram — eM&nee  of  idegra/nk 

A  tetognun  delivered  bj  the  transmitting  company  is  admissible  evidence  where 
the  original  and  the  office  from  which  it  was  sent  are  beyond  the  jarisdiction 
of  the  court.    {See  note,  p.  6.) 

A  letter  to  a  broker,  inqairing  the  price  of  cotton,  adding,  "  if  we  etoe  a  margin 
will  anthoriae  yon  to  draw  for  the  cost,"  and  a  subsequent  telegram,  on  being 
informed  of  the  price,  *'  will  advance  cost  if  you  buy  strict  good  ordinary  at 
sixteen,"  constitute  "  an  unconditional  promise  in  writing  to  accept  a  bill 
before  it  is  drawn,"  and  under  a  statute  "  amount  to  actual  acceptance ; " 
■ad  presentment  for  acceptance  or  payment  is  not  necessary.* 

AGTIOIT  for  breach  cff  promise  to  pay  bill  of  exchange.    The 
opinion  states  the  points.     The  plaintiff  had  judgment  below. 

OntUer  A  Blakef^  tot  appellants. 

SaffTB  dk  Sfranw  and  2).  Obptofh  contra. 

^■^—  -    -     —  -     -       — ■ — ■ ~^ — • — ^ — -' — .....^__^^^.__^» 

*  See  tYwUdin  Bankof  BaUimore  y.  Lynch  (53  Hd.  970),  96  Am.  Bep.  87S,  and  note,  880. 


ALABAMA, 


Whllden  ▼.  Merduuits  and  Planton'  National  Bank. 

Bbickell,  C  J.  [Omitting  other  matters.]  It  is  insisted  in 
support  of  the  demurrer  to  the  first,  fifth,  and  sixth  counts,  that 
they  seek  to  charge  the  defendants,  either  as  acceptors  of  the  bill 
drawn  by  Clisby,  or  upon  a  promise  to  accept  it,  made  before  it  was 
drawn  ;  and  it  is  not  aven*ed  the  acceptance  was  in  writing,  or  that 
the  ]>romisc  to  accept  was  in  writing,  and  unconditional.  By  the 
law-merchant,  in  the  absence  of  a  statute  otherwise  providing,  an 
oral  acceptance  of  a  bill  of  exchange  will  bind  the  acceptor.  A 
recent  writer  has  thus  expressed  the  result  of  the  authorities: 
'' According  to  the  law-merchant,  an  acceptance  may  be  (1)  ex- 
pressed in  words  ;  or  (2)  implied  from  the  conduct  of  the  drawee. 
(3)  It  may  be  verbal  or  written.  (4)  It  may  be  in  writing,  on  the 
bill  itself,  or  on  a  separate  paper;  and  a  telegram  has  been  held  to 
be  a  sufQcient  acceptance.  (5)  It  may  be  before  the  bill  is  drawn, 
or  afterward."  1  Dan.  Nog.  Inst.  371.  As  to  the  effect  of  a  mere 
verbal  promise  to  accept  a  non-existing  bill,  communicated  to,  and 
upon  the  faith  of  which  the  holder  was  induced  to  take  it,  there  is 
a  conti-ariety  of  decision  in  the  courts  of  this  country.  The  con- 
flict is  rather  as  to  the  effect,  than  as  to  the  validity  of  the  promise. 
In  Kennedy  v.  Geddes,  8  Port.  263,  a  general,  indefinite,  verbal 
promise  to  accept,  made  to  the  person  taking  a  bill  subsequently 
drawn,  was  held  not  to  amount  to,  and  incapable  of  being  declared 
upon  m,  an  actual  acceptance  of  a  particular  bill.  The  case  re- 
turned to  this  court,  the  declaration  having  been  amended  by  add- 
ing a  count  upon  the  promise.  The  court  recognized  the  distinction, 
stated  in  Boyce  v.  Edwards,  4  Pet.  122,  "  between  an  action  on  a 
bill,  as  an  accepted  bill,  and  one  founded  on  a  breach  of  promise  to 
accept,"  etc.  "  The  evidence  necessary  to  support  the  one  or  the 
other  is'materially  different.  To  maintain  the  former,  the  promise 
must  be  applied  to  the  particular  bill  alleged  in  the  declaration  to 
have  been  accepterl.  In  the  latter,  the  evidence  may  be  of  a  more 
general  character,  and  tlic  authority  to  draw  may  be  collected  from 
the  circumstances,  and  extended  to  all  bills  coming  fairly  within 
the  scope  of  the  promise."  The  acceptor  of  a  bill  of  exchange,  as 
between  the  several  parties  to  it,  drawer,  payee,  indorser,  and  in- 
dorsee, prima  facie  is  the  party  primarily  liable.  His  engagement 
to  accept  is  not  a  promise  to  answer  for  the  debt,  default,  or  mis* 
carriage  of  another,  but  to  assume  only  his  own  separate,  indepen- 
dent liability,  for  which  the  drawer  promises  to  answer,  if  he  makes 
default,  and  notice  of  the  default  is  given  ;  and  the  indorser  prom- 
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iaes  to  answer,  if  acceptor  and  maker  are  in  default,  and  he  has 
notice.    Kennedy  y.  OeddeSy  3  Alci.  581. 

The  statute  has  declared  since,  that  an  acceptance  of  a  bill  of 
exchauge,  unless  it  is  to  be  implied  from  facts  not  entering  into 
the  present  case  must  bo  in  writing,  signed  by  the  acceptor,  or  his 
agent;  and  that  an  unconditional  promise,  in  writing,  to  accept  a 
bill,  before  it  is  drawn,  amounts  to  an  actual  acceptance.  Oode  of 
1876,  §g  2101, 2102.  These  statutes  may  now  render  invalid  all  verbal 
scceptauecs  of  bills,  and  verbal  promises  to  accept  non-ezisting 
bills,  except  in  favor  of  a  party,  who  on  the  faith  of  such  promise 
has  negotiated  a  bill,  and  whose  rights  are  saved,  as  they  exist 
under  the  law-merchant,  by  a  subsequent  section  of  the  Code. 
Code  of  1&7G,  §  2104.  But  as  under  the  law-merchant  a  verbal 
acceptance,  or  verbal  promise  to  accept  a  non-existing  bill,  was  valid, 
the  operation  of  the  statutes  is  directed  to  the  form  of  the  contract 
The  rule  of  pleading,  recognized  by  the  authorities  is,  that  where  a 
verbal  contract  is  valid  in  the  absence  of  statutory  inhibition,  it  is 
not  necessary  in  declaring  upon  a  contract  of  that  kind,  to  aver 
whether  it  was  written  or  unwritten.  The  statute  intervening  and 
pronouncing  it  invalid  if  not  in  writing,  upon  a  proper  issue  being 
formed  the  plaintiff  will  fail,  unless  it  is  shown  to  have  been  writ- 
ten. 1  Chit.  PI.  244;  aialie  v.  BelshaWy  C  Bing.  629.  The  rule  has 
been  often  recognized  in  this  court,  in  reference  to  contracts  within 
the  statute  of  fmuds.  Brown  v.  Adams,  1  Stew.  51 ;  Eigby  v. 
Norwoody  34  Ala.  129.  The  form  of  complaint  prescribed  by  the 
Code,  for  an  action  against  the  acceptor  of  a  bill  of  exchauge,  con- 
tains a  mere  general  averment  that  the  bill  was  accepted,  not  stat- 
ing that^he  acceptance  was  in  writing,  and  is  in  tacit  recognition 
of  the  rule. 

An  acceptance  of  a  bill  of  exchange,  if  written  upon  it,  becomes 
a  part  ot  the  instrument  itself,  and  is  binding  according  to  its  legal 
terms  and  effect,  in  favor  of  all  prior  or  subsequent  parties;  or  if 
it  be  by  a  separate  writing,  or  (under  the  law-merchant)  if  verbal, 
it  has  the  same  operation  as  if  it  were  written  formally  on  the  face 
of  the  bill.  2  Am.  Lead.  Cas.  318.  A  collateral,  a  separate,  inde- 
pendent promise  to  accept  a  non-existing  bill,  may  not  amount  to 
an  actual  acceptance;  but  when  it  is  communicated  to  a  particular 
person,  who,  upon  the  faith  of  it,  takes  a  bill  to  which  it  is  appli- 
cable, and  which  is  fairly  within  the  scope  of  the  promise,  he  is 
entitled  to  the  benefits  of  such  promise,  and  may  in  his  own  name 
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BHuntaia^  an  action  theTeoa;  upon  the  same  principle  tiiat  whoever 
•draws  bills  or  makes  advancesy  upon  a  genexal  letter  of  credit,  his 
^  direct^  immediate  remedy  in  his  own  name,  against  the  writer  of 
•the  letter.  Boyo$  v.  EdwartUy  4  P^t  111;  Bamty  y.  Neweomb,  9 
Cash.  4G^  PfOlock  ▼.  Helm,  54  Mies.  1;  8.  c,  28  Am.  Bep.  342;  Rrt^ 
mlfr.  Wtggin,  2  Story,  213;  Murdoch  y.  Milk,  11  Mete.  6;  Cbma- 
fie  Y.  Morrisdfi,  2  id.  6  ;  Sfnith  v»  Ledyard,  49  Abk  279.  It  is 
not  necessary  to  notice  further  the  demurrers ;  for  without  depart- 
ing from  tiie  principles  settled  in  the  authorities  to  which  we  have 
leferred,  they  could  not  hare  been  sustained. 

We  pass  to  such  of  the  assignments  of  error  relating  to  Ihe  admis- 
aibility  of  eridenee,  as  are  insisted  upon  in  the  argument  of  appel- 
lants' counseL     Tlie  first  is  in  regard  to  the  telegram  purporting 
to  be  signed  by  the  appellants,  addressed  to  Glisby.     The  general 
principle  is,  as  insisted  on  by  appellants'  counsel,  that  a  party  is 
hound  to  produce  the  best  eridence  within  his  power,  of  which  a 
fact  is  capable;  and  that  wheneTcr  the  original  of  a  writing  can  be 
produced,  secondary  cTidence  of  its  contents  will  not  be  received; 
and  is  as  applicable  to  telegrams  as  to  other  writings.     1  Whart 
£y.  576.     There  is  some  difficulty  in   determining  whether  the 
message  deliTered  to  a  telegraphic  office,  or  that  which  is  deli?ered 
to  the  person  to  whom  it  may  be  addressed  at  the  point  of  destina- 
tion, is  to  be  regarded  as  the  original.    Perhaps  under  some  cir- 
•cumstances,  the  one  or  the  other  may  be  considered  the  original. 
}  It  is  not  now  necessary  to  enter  on  that  inquiry.    If  the  meseageas 
\  it  was  delivered  to,  and  may  be  preserved  in  the  office  of  the  tele- 
^  graph  company  at  Philadelphia,  is  to  be  regarded  as  the  original, 
it  was  without  the  jurisdiction  of  the  court,  as  was  its  eustodiaa. 
It  is  a  settled  rule  of  evidence  in  this  country,  that  if  writings,  nee- 
•eseary  as  evidence  in  a  court  of  one  State,  are  in  the  custody  of 
persons  residing  in  another,  secondary  evidence  of  their  oontents 
s  will  be  rooeived.     Burton  v.  Driggs,  20  Wall.  134;  B^attis  ▼.  HUr 
.  Jiardy  55  N.  H.  429;   Binney  t.  Busaell,  109  Mass.  55 ;   Shorter  v. 
.  Shoppard,  33  Ala.  648;  1  Whart.  Ev.,  §  130.     Not  only  was  the 
^original — taking  the   view  of    appellants'  counsel  as    to  which 
paper  was  to  be  regarded  as  the  original — without  the  State,  bat 
the  appellants  had  voluntarily  admitted  to  Peck  the  genuineness  ef 
the  dispatch  oflisred  in  evidence,  and  the  admission  entitled  it  to  be 
.received.     2  Whart.  Ev.,  §§  1091-3. 
[Omitting  a  minor  matter.] 
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■ 

The  iiraiBiflw  are  in  writing  j  fint  in  the  iettar,  that  if  tke  up* 
prIlantB,  on  being  informed  of  the  price  of  cotton,  saw  a  margin^ 
they  wonld  authorize  Clisby  to  draw  for  the  coibL  Then,  after 
being  informed  of  the  prices,  the  promise  by  telegmm  is  to  advBnce 
the  cost  The  language  of  the  letter  and  telegram  will  not  admit 
of  any  other  just  interpretation,  than  as  conferring  authority  npaa 
Clisby  to  draw  on  the  appelUnts  for  the  money  to  porchase  cotton, 
of  the  quality  and  at  the  prices  specified.  Bank  of  Michiffan  r^ 
Ely,  17  Wend.  508  ;  Ulster  County  Bank  v.  McFarlan,  6  Hill,  432  ;• 
Jdinson  v.  Clarke  39  N.  Y.216.  ft  would  be  thus  read  and  under- 
stood by  the  commercial  world,  who  were  invited  and  expected  to 
deiil  with  Clisby  upon  Utelaith  of  it  1%e  terms  of  the  writing  are 
absolute,  not  conditional.  Cotton  of  a  particular  quality  is  to  be^ 
purchased,  at  a  particular  price.  This  is  however  a  matter  whichu 
is  referred  to  tho  jodgmeut  and  deteminatioB  <tf  Clisby,  and  not. 
to  the  judgment  and  determination  of  those  dealing  with  him.  If 
upon  them  was  cast  the  dtity  of  supervising  his  conduct  in  tbia- 
respect — if  they  could  not  rely  on  his  representations — the  aa- 
tbority  would  not  avail  for  the  purpose  for  which  it  was  given. 
There  voold  be  b»t  few,  if  any,  who  would  act  upon  it,  if  it  w^as  at 
the  peril  of  being  responsible  for  his  judgment  aad  detensinatioik 
in  reference  to  the  quality  and  price  of  cotton.  If  ho  has  abused; 
the  discretion  oomaitted  to  him  by  the  appellaoits,  they  nrast  look: 
to  him  for  indemnity.  Their  obligation  to  the  appellee  can  not  be* 
avoided,  unless  notice  of  his  indiscretion  was  imputable,  of  which 
there  is  no  pretense.  Bank  of  Michigan  v.  Elyy  $ufra.  Standing 
in  the  relation  of  aoceptors,  the  appellants  were  the  principal 
debtors;  and  no  presentment  for  payment,  or  for  acceptance,  waa 
necessary  to  fix  their  liability. 

[Minor  matters  omitted.] 

Judgment  affirmed. 

Hans  BT  THB  Rbpoiitbb.  — In  Smtfft  ▼.  SSoaton,  54  Hd.  2S8,  It  telield  that  a  tel«graphio 
dfaQMitdi  is  vofc  iiiliiiii^btoin  evddcDoe  vltlwut  proof  of  tke  banilwritlii^  of  the  originat 
*Dd  of  its  deUrery  for  tMyMmiasioii.  This  was  an  action  to  enforce  an  ac^reenient  by  telft- 
miih  to  indorse.  The  court  said :  "  The  mesBags,  If  any.  sent  by  James  T.  Easton.  t<k 
^A  ofltes,  to  be  tnosnitled  to  Chnapeake  GC^r,  vas  the  original  (Scott  &  Jamagin,  Law^ 
of  Tel.,  {357,  aad  anthoriUes  there  citsd),  and  not  tiie  messnyt  which  was  received  over 
tbe  vim  at  Chesapeake  City.  Tlie  latter  must  be  considered  as  a  copy  (id..  %  861),  and 
Qvries  with  it  none  of  the  qualities  of  primary  evidence.  Ordinarily  the  usual  ooarge  ia 
to  ibow  the  delivery  of  the  ordinal  message  of  the  party,  souglbt  to  he  eharsed,  at  the  • 
^Aoe  from  wUch  it  Is  to  be  telegraphed,  and  then  show  that  it  was  transmitted  and 
<Mlisisdattkp  phkae  of  Its  destinatton.  But  even  where  19ie  original  is  produced  fts< 
most  ha  eatebUahed,  and  tUs  either  by  psoof  of  the  haadvnttkic  or  by  othea* 
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proof  eetabliahiiig  its  genuineness.  The  destruction  of  all  the  messages  sent  trom  the 
office,  on  the  day  named,  is  sufficient  foundation  for  the  admissibility  of  seooodaiy 
evidence.  But  this  secondary  evidence  can  only  be  admitted  upon  proof  that  the  copy 
offered  is  a  correct  transcript  of  a  message  actually  authorized  by  the  party  sou^t  to  be 
affected  by  its  contents.''  This  is  sustained  by  Houley  v.  WMpplt,  48  N  H.  487.  and  17. 5. 
y.  Babcock^  8  Dill.  57&  Mr.  Abbott  (Trial  £v.,  290),  assents  to  this  where  the  object  Is  to 
prove  assent  or  admission,  but  says  the  copy  delivered  is  the  primaiy  evidence  to  prove 
notice  to  the  receiver.  Wheat  v.  Crosa^  81  Md.  09  ;  8.  a,  1  Am.  Uep.  88.  In  BainmsT. 
Brown^  25  Kans.  410,  it  is  held,  that  where  the  controversy  is  not  between  the  sender  and 
the  person  to  whom  a  telegram  Is  addressed,  the  original  message.  If  not  lost  or  destroyed, 
most  be  produced. 


Babksdalb  v.  Oabbeit. 

(64  Ala.  Sn.) 

■ 

Dower — action  when  barred  ly  laches. 

Although  there  is  no  statatoiy  period  within  which  a  widow  most  assert  her 
dower  right  in  hinds  not  aliened  by  her  hushand,  yet  a  delay  of  twenty  yean 
will  defeat  her  claim  in  equity. 


B 


ILL  for  dower.      The  opinion  states  the  case.     The  bill  was 
dismissed  below. 


Cook  &  Enochs,  and  W,  B.  Houghiony  for  appellants. 
Clopion^  Herbert  <&  Chambers,  contra. 

BRiCKELLy  G.  J.  The  lands  in  which  dower  is  claimed  are  not, 
by  any  averment  of  the  bill,  shown  to  have  been  the  last  dwelling- 
honse  of  the  husband,  or  the  plantation  connected  therewith, 
possession  of  which  the  widow  was  entitled  to  retain  antil  her  dower 
was  assigned;  nor  does  it  appear  that  any  time  subsequent  to  the 
death  of  the  husband  the  widow  ever  had  possession  of  them. 
The  riglit  to  dower  was  consummated  by  the  death  of  the  husband; 
yet  it  did  not  confer  a  right  of  entry,  nor  the  right  to  take  the 
rents  and  profits,  nor  any  right  of  ownership.  Weaver  v.  OrefishaWf 
6  Ala.  873.  Her  right  lay  in  action,  and  it  was  to  compel  the 
assignment  to  her  of  a  third  part  of  the  lands  in  severalty.  Scrib* 
ner  on  Dower,  26. 

It  was  early  settled  in  England,  and  the  doctrine  was  adopted  in 
many  of  the  States,  that  the  widow's  remedy  for  the  assignment  of 
dower  was  not  within  the  operation  cf  the  Statute  of  Limitations. 
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Ridgevcay  v.  Mc Alpine^  31  Ala.  458.  The  reason  is  thus  stated  by 
UiCHAKDSOK,  C.  J.,  in  Barnard  v.  Fdwards,  4  N.  n.  109  :  *^  The 
statute  applies  only  to  actions^  entries  and  claims,  founded  on  some 
previous  seizin  or  possession  of  the  lands,  tenements,  or  heredita- 
ments demanded,  from  which  seizin  or  possession  the  time  of 
limitation  may  be  dated,  and  dower  is  not  within  the  sta|;ute.  For 
we  have  decided,  that  dower  cannot  have  a  limitation  dated  from 
the  seizin  of  the  husband.  Moore  v.  Frost,  3  N.  II.  126.  And  it 
is  clear  that  a  limitation  of  dower  cannot  be  dated  from  the  seizin 
or  possession  of  the  demandant,  because  she  cannot  have  either 
until  dower  has  been  assigned  her.'*  When  the  claim  or  rights  of 
an  alienee  of  the  husband  are  involved,  or  of  any  one  claiming 
under  such  alienee,  the  statute  now  requires,  that  pniceedings  for 
the  assignment  of  dower  shall  be  commenced  within  three  years 
after  the  death  of  the  husband.  Code  of  187G,  §  2251.  This  is 
the  only  statute  wo  have,  which  creates  a  bar  from  the  lapse  of 
time  to  the  assignment  of  dower  ;  and  it  must  be  observed  that  it 
only  applies  when  there  was  an  alienation  by  the  husband,  and  is 
incapable  of  extension  to  a  case  like  the  present,  where  the  aliena- 
tion was  after  the  death  of  the  husband,  by  his  personal  representa- 
tive, under  a  decree  of  the  Court  of  Probate. 

While  the  Statute  of  Limitations  may  not  operate,  proprio  vigore, 
as  a  bar  to  the  assignment  of  dower,  the  right  and  claim  may,  in  the 
judgment  of  a  court  of  equity,  from  the  lapse  of  time  become  stale, 
and  acting  upon  its  own  peculiar  principles,  the  court,  upon  con- 
siderations of  public  policy  and  general  convenience,  may  refuse  to 
intervene  for  the  relief  of  a  dowress,  who  has  slept  upon  her  rights. 
"  Nothing  can  call  forth  this  conrt  into  activity,  but  conscience, 
good  faith,  and  reasonable  diligence.'*  Smiths.  Clay,  3  Bro.  C.  C. 
639,  note.  When  twenty  years  are  suffered  to  elapse  from  the  con- 
summation of  the  right  of  dower,  in  the  absence  of  evidence  which 
shows  a  recognition  of  the  right  by  the  parties  whose  estate  is 
affected  by  it,  without  the  assertion  of  the  right  by  one  of  the  ap- 
propriate remedies  provided  by  law,  a  conclusive  presumption  of  its 
extinguishment  arises,  not  only  in  courts  of  equity,  but  in  courts 
of  law.  Ridgeway  v.  Mc Alpine,  31  Ala.  458 ;  Owen  v.  Campbell, 
32  id.  521 ;  Harrison  v.  Ileflin,  64  id.  562;  McArthur  v.  Carrie, 
82  id.  75  ;  McCartney  v.  Bone,  40  id.  633.  No  such  recognition  is 
averred  in  the  present  bill,  and  the  only  excuses  for  the  long  delay 
in  the  assertion  of  the  right,  and  acquiescent  in  a  possession  hos- 
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tile  to  it,  when  analyzed,  resolve  themselves  into  a  mei-e  want  of 
diligence  on  the  part  of  the  demandant.  A  proceeding  instituted 
within  proper  time,  in  a  court  of  competent  jurisdiction,  was  ne- 
glected and  abandoned  ;  and  more  than  ten  jears  thereafter,  when 
purchasers  from  the  personal  representative  had  passed  into  qaiet 
possession,  reposing  on  a  title  derived  from  a  court  of  competent 
jurisdiction,  she  is  quickened  into  the  assertion  of  her  rights. 
Under  our  decisions,  supported,  as  we  believe,  by  the  highest  con- 
siderations of  public  policy,  twenty  years'  acquiescence  in  the  asser- 
tion of  the  adverse  rights,  ripens  into  a  positive  bar.  Of  it  the 
diligent  can  have  no  cause  of  complaint,  and  the  negligent  are  si- 
lenced. 

AVe  find  no  error  in  the  decree  of  the  chancellor,  and  it  must  be 

affirmed. 

Decree  affirmed. 


Stbauss  v.  Mbbbthsf. 

«MAla.SOO.) 

McuUr  atid  eerwrnt  —  breach  of  contract  far  em/jpHoymmiU  —  duty  ie  aeeept  enu 

phyment  by  others  — eauM  anignsd  for 


Inactions  by  a  father  for  wages  on  a  contract  for  employment  of  his  minor 
son  for  a  certain  term,  the  son  having  been  prematurely  dismissed,  the  father 
may  recover  for  every  installment  as  it  falls  due ;  and  be  is  not  bound  t» 
accept  employment  for  his  son  by  others,  unless  in  the  sftme  or  a  similar 
employment,  in  the  same  place,  and  by  persons  of  unoljjectionable  capacity 
reputation,  habits,  morals,  and  mode  of  conducting;  and  the  burden  of 
showing  such  an  opportunity  is  on  the  defendant. 

The  employer  is  not  estopped  by  the  cause  which  he  assigns  for  dismissal  of 
his  servant. 

A  GTIONS  for  wages.    The  opinion  states  the  oases. 

Joseph  8.  Winter,  for  plaintiff. 

Gunter  &  Blaksy,  contra. 

Bbioksll,  C.  J.    These  causes  between  the  same  parties,  founded 
on  an  averment  of  separate  breaches  of  the  same  contract,  were 
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argued  and  sabmitted  together.  The  case  of  the  plaintiff,  as  he 
gave  evidence  tending  to  support,  and  as  is  alleged  in  his  complaints, 
is,  that  on  2d  day  of  November,  1877,  the  defendant,  Meertief,  con- 
traeted  with  him  for  the  services  as  a  clerk  of  his  minor  son,  Isaac 
Strauss,  for  a  term  of  twelve  months,  then  commencing,  at  and  for 
the  sum  of  three  hundred  dollars,  payable  in  monthly  installments 
of  twenty-five  dollars.  The  first  case  was  an  action  for  the  recov- 
ery of  the  wages  claimed  to  be  due  for  the  month  of  June,  1878 ; 
the  second,  for  the  installment  of  wages  claimed  to  be  due  for  the 
month  of  August,  1878.  It  is  averred  that  in  May,  1878,  the  de- 
fendant, without  cause,  doseharged  said  Isaac  from  his  service,  and 
refused  to  permit  him  to  perform  said  contract. 

On  the  trial  of  the  first  cause,  the  defendant  offered  evidence 
tending  to  show,  that  after  the  discharge  of  said  Isaac,  he  had  op- 
portunity of  employment,  and  that  such  offer  of  service  was  de- 
clined. To  the  introduction  of  this  evidence,  the  plaintiff  objected; 
bat  his  objection  was  overruled,  and  the  defendant  was  permitted 
to  prove,  that  some  time  in  May,  1878,  there  was  an  offer  made  by 
one  Brock,  to  plaintiff  and  his  son,  to  employ  the  son  for  a  year,  at 
the  rate  of  three  hundred  dollars  ;  and  another  offer,  during  a 
bankrupt's  sale,  to  employ  him  at  the  rate  of  fifty-four  dollars  per 
month. 

It  is  not  matter  of  doubt,  that  when  a  contract  is  made  for  per* 
iODid  services,  for  a  particular  term,  at  stipulated  wages,  if  the 
party  employed  is,  without  cause,  discharged  during  the  term,  ne 
has  the  right  to  regard  the  contract  us  broken,  and  may  immedi- 
ately sue  and  recover  all  the  damages  resulting  from  its  breach, 
which  he  may  sustain  up  to  the  time  of  the  trial.  But  he  is  not 
eompelled  to  accept  the  breach  of  his  employer  as  a  termination  of 
the  contract;  he  may  elect  to  treat  it  as  continuing,  and  keeping 
himself  in  readibees  to  p^orm  the  contract  on  his  part,  may  re- 
cover the  wages  due  on  the  expiration  of  the  term.  Davis  v. 
Jyr«8,  9  Ala.  29'^  ;  Ramey  v.  Holcomhy  21  id.  667;  Fowler  v.  Ar- 
immr,  24  id.  194.  And  if  the  wages  are  payable  by  installments,  he 
may  loe  for  and  recover  each  installment  as  it  becomes  due.  Davis 
V.  Presion,  6  Ala.  83. 

2.  In  this  class  of  cases  the  general  principle  applies,  that  who- 
ever seeks  redress  for  an  injury  from  the  conduct  of  another,  is 
under  a  moral  aiKl  legal  duty  to  use  due  diligence  in  preventing 
loss  thereby.  Scd^*  on  Dam.  105.  It  is  only  direct  aamaf>:es  re* 
Vol.  XXXVIII  — 9 
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salting  from  the  breach  of  the  contract  which  are  recovei-able. 
These  are  a  fall  compensation  for  the  wrong.  A  party  having  it 
in  his  power,  by  ordinary  care  and  diligence,  to  take  measures  by 
which  the  loss  will  be  less  aggravated,  cannot  content  himself  with 
inaction.  The  wrong  does  not  absolve  him  from  all  daty  to  him 
from  whom  it  may  proceed.  The  logic,  justice  and  equity  of  the 
principle  are  strongly  stated  and  illustrated  in  Miller  v.  Mariner's 
Church,  7  Me.  56,  by  Weston,  J.:  *'If  the  party  injured  has  it 
in  his  power  to  take  measures  by  which  his  loss  may  be  less  aggra- 
vated, this  will  be  expected  of  him.  Thus  in  a  contract  of  assur- 
ance, where  the  assured  may  be  entitled  to  recover  for  a  total  loss, 
he,  or  the  master  employed  by  him,  becomes  the  agent  of  the  as- 
surer, to  save  and  to  turn  to  the  best  account  such  of  the  property 
assured  as  can  be  preserved.  The  purchaser  of  perishable  goods  at 
auction  fails  to  complete  his  contract ;  what  shall  be  done?  Shall 
the  auctioneer  leave  the  goods  to  perish,  and  throw  the  entire  loss 
upon  the  purchaser?  That  would  be  to  aggravate  it  unreasonably 
and  unnecessarily.  It  is  his  duty  to  sell  them  a  second  time;  and 
if  they  bring  less,  he  may  recover  the  difference,  with  commissions 
and  other  expenses  of  resale,  from  the  first  purchaser.  If  the  party 
entitled  to  the  benefit  of  a  contract,  can  protect  himself  from  a  loss 
arising  from  a  breach,  at  a  trifling  expense,  or  with  reasonable  ex- 
ertions, he  fails  in  social  duty  if  he  omits  to  do  so,  regardless  of  the 
increased  amount  of  damages  for  which  he  may  intend  to  bold  the 
other  contracting  party  liable.  Qui  nan  prohibet,  cum  prohibere 
posseiy  juhet.  And  he  who  has  it  in  his  power  to  prevent  an  injury 
to  his  neighbor,  and  does  not  exercise  it,  is  often,  in  a  moral,  if  not 
in  a  legal  point  of  view,  accountable  for  it.  The  law  will  not  per- 
mit him  to  throw  a  loss,  resulting  from  a  damage  to  himself,  upon 
another,  arising  from  causes  for  which  the  latter  may  be  responsi- 
ble, which  the  party  sustaining  the  damage  mighty  by  common  pru- 
dence, have  prevented." 

In  our  own  case  of  Murrell  v.  WJiiting,  32  Ala.  6G,  this  principle 
—  that  a  party  entitled  to,  and  claiming  the  benefits  of  a  contract, 
is  bound,  if  he  can  with  reasonable  exertions,  to  protect  himself 
from  the  loss  proceeding  from  its  breach  —  is  fully  recognized. 
The  reason  and  justice  of  the  principle  must  find  repeated  illustra- 
tions in  the  business  of  life.  Take  this  case.  The  son  was  employed 
as  a  clerk  for  the  term  of  one  year.  Before  the  expiration  of  the 
term  he  is,  as  alleged,  discharged  without  cause.    If  he  had  been 
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fiermitted  to  continue  the  service  ho  could  have  earned^  and  the 
plaiatiff  would  have  been  entitled  to  the  stipulated  wages;  no  more 
•sod  no  less.  Discharged,  the  only  loss  for  which,  in  this  action 
founded  on  cho  contract,  compensation  can  be  claimed,  is  the  wages 
which  would  have  been  earned.  But  the  next  day,  or  at  any  other 
intermediate  period,  like  employment  at  the  same  or  greater  wages, 
by  a  party  as  to  whom  there  is  no  just  exception,  is  offered  him; 
«r  he  can  obtain  it,  by  the  exertions  made  ordinarily  by  men  out  of 
employment  What  damages  has  he  sustained,  except  the  loss  of 
wages  when  the  act  of  the  defendant  left  him  necessarily  unem- 
ployed? He  may  not  continue  unemployed  from  choice,  merely  to 
tecover  from  the  defendant  the  wages  lie  had  contracted  to  pay. 
Neither  good  morals  nor  the  law  will  countenance  him  in  persist- 
ing voluntarily  in  idleness,  that  the  amount  of  his  recovery  from 
the  defendant  may  not  be  diminished.  When  compensation  was 
:given  him,  for  the  time  he  was  necessarily  employed,  all  the  de- 
mands of  justice  are  satisfied.  Shannon  t.  Comstock,  21  Wend. 
457;  Costigan  v.  Mohawk  d  Hudson  R.  R.  Co.,  2  Denio,  609; 
Jone$  V.  Jone^,  2  Swan.  605;  StcUe  t.  Powell^  44  Mo.  436. 

3.  We  must  not  be  understood  as  intimating,  that  he  is  under 
the  duty  of  engaging  in,  or  accepting,  any  other  employment  than 
voch  as  may  bo  of  the  same  nature  and  description  of  that  in  which 
he  was  employed  by  the  defendant;  or  employment  of  that  kind,  at  a 
place  difFerent  from  that  in  which  the  employment  of  the  defendant 
contemplated  his  remaining  during  the  term.  The  father,  hiring 
iiis  minor  son  as  a  clerk  to  a  merchant,  may  justly  be  presumed  to 
luve  in  view  the  acquirement  by  the  son  of  knowledge  and  skill  in 
that  particular  business.  This  will  often  be  a  more  material  con- 
sideration than  the  wages  the  son  can  earn  during  minority.  That 
for  the  son  there  was  offered,  or  could  with  reasonable  exertions  have 
been  obtained  employment,  as  a  laborer  on  a  farm,  or  as  the  em- 
ployee of  a  railroad  company,  or  a  workman  in  a  machine-shop,  or 
«8an  operative  in  a  factory,  or  in  any  service  not  of  the  same  kind, 
«ad  not  affording  to  the  son  like  advantages  for  the  acquirement  of 
knowledge  and  skill  as  a  merchant,  cannot  and  ought  not  to  fur- 
•ish  a  ground  for  the  diminution  of  the  plaintiff's  recovery.  There 
is  much  of  personal  trust  and  confidence  reposed  by  a  father  in 
^E*^ng  his  son  in  the  service  of  another.  It  must  be,  if  sheer 
indifference  to  the  welfare  of  the  son  is  not  imputed,  a  material  in- 
C^ient  of  all  such  contracts.    Because  of  the  personal  trust,  which 
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enters  into  a  contract  of  apprenticeship,  the  law  holds  it  is  not 
assignable  by  the  master.  Tucker  t.  Ma(j<ee,  18  Ala.  09.  Any  rea- 
sonable objection,  because  of  capacity,  repatation,  mode  of  dealing- 
and  transacting  business,  or  of  habits  or  morals,  which  could  be 
made  to  the  person  from  whom  employment  could  be  obtained, 
would  afford  a  justification  to  the  plaintiff  for  rejecting  it  when 
offered,  or  excuse  him  from  not  making  exertion  to  secure  it  There- 
can  be,  only  with  "a  trembling  hand,*' an  interference  with,  or 
control  taken  of  the  discretion  of  a  father,  in  the  determination  of 
that  which  is  the  best  for  his  child. 

4.  If  the  evidence  offered  had  been,  as  'first  proposed,  merely^ 
that  the  son  had  opportunity  of  service,  which  he  declined,  it  ought 
not  to  have  been  received.  It  is  the  defendant  claiming  that  the* 
plaintiff  cannot  recover,  or  that  the  measure  of  his  recovery  shall 
be  reduced,  because  of  facts  occurring  after  a  confessed  breach  of 
contract  The  burden  of  establishing  such  facts  rests  upon  him, 
as  of  any  other  fact  which  is  in  confession  and  avoidance.  The 
evidence  first  offered,  to  which  objection  was  raadd,  on  its  face  was 
irrelevant.  It  was  not,  so  far  as  disclosed,  of  a  service  the  father 
could  be  held  bound  to  accept  It  .may  bo  it  was  the  offer  of  a  eer- 
vice  so  foreign  to  that  in  which  the  defenniant  had  engaged  to  em- 
ploy the  son,  that  from  its  very  nature  the  father  could  have 
refused  it.  Nor  was  the  offei*  of  employment  made  to  the  father, 
but  to  the  son,  who,  without  the  consent  of  the  father,  had  not 
capacity  to  accept  or  reject  it  But  though  the  proposition  may 
have  been  of  evidence  which  was  irrelevant,  yet  if  the  evidence 
given  was  relevant  and  admissible,  the  eiTor  of  the  court  would  be 
error  without  injury.  The  evidence  introduced  was  of  an  offei*  of 
employment  which  the  father  rejected,  assigning  no  other  reason* 
for  the  rejection,  than  that  it  might  interfere  with  his  claim  against 
and  right  of  recovery  from  the  defendant  The  evidence  was  ad- 
missible ;  and  if  there  was  any  other  reason  for  not  accepting  the 
offer  of  employment  than  that  assigned  when  it  was  refused,  it 
could  have  been  shown  by  the  plaintiff.  It  results  from  the  viewe 
we  have  expressed,  that  in  the  first  case  the  Circuit  Court  erred  in 
refusing  the  first  charge  requested  by  the  plaintiff,  but  that  there 
was  no  error  in  refusing  the  second  and  third  charges  ;  and  i& 
the  second  cause,  that  the  court  did  not  err  in  giving  the  charges 
requested  by  the  plaintiff,  to  which  exceptions  were  reserved. 

5.  The  cross-examination  of  a  witness  is  of  necessity,  largelj 
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tinder  the  control^  and  within  the  discretion  of  tho  primary  court ; 
4ind  appellate  courts  are  relactantto  review  and  reverse  their  action^ 
in  limiting  or  enlargement  its  area^  wliea  the  parpose  is  to  show 
the  bias,  or  motive,  or  to  impeach  the  witness.  Much  must  depend 
-OD  tlie  ooadaet  and  attitude  of  the  witness  during  the  examination  ; 
•od  mticli  laay  depend  on  the  conrse  of  the  cross-examining  oonnscL 
We  are  disinclined  to  review  and  reverse  the  action  of  the  Circuit 
Court  iu  its  rulings  in  reference  to  the  questions  propounded  on 
-croaa-examinatioii  to  the  pkdntifl,  and  to  his  son ;  as  we  would  be 
if  the  question  had  been  allowed.    1  Whart.  Ev.,  §  5*28. 

There  was  no  necessity  that  the  defendant,  at  the  time  of  dis- 
charging the  son  from  employment,  should  have  assigned  any  spec- 
ial reason  for  the  dismissal.  If  such  reason  then  existed,  and  was 
known  to  the  defendant,  it  justified  the  dismissal,  though  it  may 
net  have  been  then  assigned.  The  fact  that  he  assigned,  as  the 
<!8n8e  of  dismissal  only  the  want  of  business,  will  have  more  or  less 
tendency  to  show  that  there  was  no  other  cause  for  it,  and  will  cast 
more  or  less  dodbt  upon  the  eridenoe  that  there  was  a  justifying 
^»nae,  growing  out  of  the  conduct  of  the  son.  These  are  matters 
for  the  consideration  and  determination  of  the  jury ;  and  the  asser- 
tion by  the  defendant  of  a  particular  cause  for  it,  at  the  time  of  the 
dismissal,  does  not  estop  him  from  showing  misconduct  on  the  part 
of  the  son;  which  would  justify  it. 

[Omitting  minor  matters.] 

The  result  is,  the  judgment  in  the  first  case  must  be  reversed, 

and  the  cause  remanded ;  and  the  judgment  in  the  second  case 

most  be  affirmed. 

Jtulgmsni  accordingly^ 


GOODJCAK  V.  WUTTBR. 

(64  Ala.  410.) 
JurUdictUm  —  imfawU^  real  estcOe  — poioer  of  court  to  teU, 

The  CooTt  of  ChaDcerj  has  inheient  power  to  decree  a  sale  of  an  infant's  real 

estate.* 

i  CTION  to  recover  real  estate.     The  opinion  states  the  point. 

*.To  same  effect,  Dodge  ▼.  Cole  (97  HI.  81)8),  87  Am.  Rep.  111. 
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B.  M.  Williamson,  for  plaintiffs. 
Winter  £  Winter,  for  defendant. 

Brickell,  C.  J.  [Omitting  other  matters.]  It  is  insisted  thai 
a  court  of  eqaity,  being  without  jurisdiction  to  decree  a  sale  of  the 
lands  of  an  infant,  is  without  jurisdiction  to  ratify  or  confirm  an 
unauthorized  sale  of  his  lands  by  a  guardian  or  a  trustee,  or  by  a 
stranger  intruding  himself  into  the  relation  of  either;  and  that  no- 
estoppel  can  be  raised  against  them.  Whatever  may  be  the  doo* 
trine  prevailing  in  the  Court  of  Chancery  in  England,  or  whatever 
contrariety  of  opinion,  or  of  doubt,  may  prevail  in  the  different 
States  as  to  the  jurisdiction  of  a  court  of  equity  to  decree  a  sale  of 
the  real  estate  of  an  infant,  in  this  State  the  jurisdiction  must  be 
regarded  as  existing.  Ex  parte  Jewetty  16  Ala.  410;  Rivers  y,  Durr, 
46  id.  418.  The  jurisdiction  does  not  spring  from,  nor  is  it  de» 
pendent  upon,  the  character  of  the  estate — whether  absolute  or 
contingent;  whether  in  possession,  or  the  possession  postponed  until 
the  happening  of  a  future  event.  It  rests  upon  the  power  and  duty 
of  the  court  to  protect  infants  —  to  take  care  of,  and  preserve  their 
estates  while  under  disability  debarring  them  from  the  administra- 
tion of  property.  The  courts  would  be  more  reluctant  to  decree 
the  sale  of  an  estate  in  remainder,  or  of  a  contingent  estate,  lest  it 
might  operate  a  sacrifice  of  the  interests  of  the  infant;  but  the 
jurisdiction  exists,  though  it  may  be  more  seldom  and  more  spar- 
ingly exercised.  It  may  be  the  infant  has  no  other  source  from 
which  maintenance  and  education  can  be  derived.  Or,  it  may  be 
the  estate  is  deteriorating  in  value,  without  fault  or  neglect  on  the 
part  of  the  tenant  of  the  particular  or  prior  estate,  and  that  the  de- 
terioration will  continue,  so  that  when  the  preceding  estate  expii'es,. 
it  will  be,  if  not  valueless,  of  greatly  less  value  than  when  the  court 
is  requested  to  order  a  sale.  A  sale  is  then  necessary  for  the  main- 
tenance and  education,  or  to  conserve  the  interests  of  the  infant, 
and  it  has  been  the  practice  of  Courts  of  Chancery  in  this  State 
to  decree  it. 

Tlie  case  of  Cratoford  v.  Cressioell,  55  Ala.  497,  does  not,  as  is 
insisted  by  counsel  for  the  appellant,  cast  any  doubt  on  the  exist- 
ence of  the  jurisdiction.  The  cnse  was  before  the  court  on  appeal 
from  the  decree  of  the  chancellor,  ordering;  a  different  investment 
of  trust  funds  from  that  which  the  will  directed.    The  decree  was 
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not  collaterally  drawn  in  question.  Whether  the  chancellor's  de- 
cree woaldy  in  any  event,  be  sustained  on  appeal,  was  not  decided; 
bat  it  was  held,  the  power  onght  not  to  be  exercised  (and  in  that 
case  was  improperly  exercised),  unless  it  was  shown  by  clear,  pre- 
cise averment  of  facts,  supported  by  convincing  evidence,  that  a  nec- 
essity existed  for  a  conversion  of  the  funds,  and  that  the  conver- 
sion would  not  prejudice  the  i*emaindermen. 

The  reasons  controlling  the  English  Court  of  Chancery  for  re- 
padiatiug  jurisdiction  to  decree  a  sale  of  an  infant's  real  estate, 
seem  to  have  been  on  the  death  of  the  infant,  the  course  of  descent 
might  have  been  interrupted  ;  and  if  converted  into  personal  prop- 
erty, he  could,  during  minority,  bequeath  it  The  first  reason 
conid  never  have  been  of  force  in  this  State,  as  the  same  persons  who 
would  take  real  estate  by  descent,  as  heirs,  would  take  personal 
property,  as  next  of  kin  under  the  statute  of  distribution.  Each 
reason  subordinates  the  necessity  and  interest  of  the  infant  while 
living  to  that  of  those  who  would  succeed  to  the  estate  on  his  death; 
while  with  us,  the  court  looks  only  to  the  care,  protection,  and 
advantage  of  the  infant.  2  Perry  on  Trusts,  §  605.  In  England, 
real  estate  may  be  of  fixed  and  certain  value,  and  the  better  invest- 
ment for  infants  or  other  persons  resting  under  disability.  The 
courts  here  are  admonished  that  real  estate  is  fiuctnating  in  value, 
and  often  in  some  kinds  of  personal  property  investments  are  of 
more  certain  value,  yielding  a  larger  and  more  reliable  income. 
There  seems  no  substantial  reason  for  distinguishing  hero  between 
the  power  of  the  court  to  decree  a  sale  of  real  and  of  personal  prop- 
erty ;  and  in  practice  none  has  been  recognized. 

[Other  questions  omitted.J 


Steele  y.  Steele's  Admikistbatob. 

(04  Ala.  488.) 

Admini$trat4fr  — judgment  against  — effect  of  at  to  lands  —  limitation. 

Ab  tdministnitor  has  no  power  to  renew  a  debt  of  the  decedent,  barred  by  the 
Btatate  of  Limitations,  so  as  to  make  it  effectual  as  to  tlie  decedent's  lands ; 
ftad  the  heirs  may  plead  tbe  Statute  of  Limitations  as  against  a  judgment 
noov«r«d  on  snck  renewed  debt  against  the  administrator. 
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B 


ILL  to  marshal  assets.      The  opinion  and  bead  note  show  the 
point 


Rohingon  £  Walker^  D.  P.  Lewis,  and  />.  Clapton,  for  widow 
and  children. 

Cabaniss  £  Ward,  Brandon  S  Jones,  L.  P.  Walker,  Waits  <§ 
Sons,  for  others. 

Stoke,  J.  [Omitting  other  questions.]  6 .  The  title  to  the  per- 
sonal assets  of  a  decedent  vests  in  the  personal  representatLYe,  the 
Tery  moment  he  is  appointed  and  qualifies.  He  is  the  owner  of 
them  ;  but  not  in  his  own  right.  He  holds  them  in  trust,  first  to 
pay  debts  and  lawful  charges ;  then,  to  be  divided,  or  disposed  of, 
as  the  will,  or  lav  of  distributions,  declares.  To  these  ends,  he  not 
only  holds  the  title,  but  he  exercises  a  general  power  over  them, 
limited  only  by  certain  declared  rules  of  law.  Woolfork  v.  Bidli' 
van,  23  Ala.  548  ;  1  Brick.  Dig.  932,  §§  2C1  et  seq, ;  Baldwin  v. 
Hatchett,  56  Ala.  461  ;  Hutchinson  v.  Owen,  59  id.  326.  If  the 
personal  assets  are  applied  to  the  payment  of  debts,  it  matters  not 
if  the  collection  of  those/debts  could  have  been  defeated  by  a  pies 
of  the  Statute  of  Limitations.  The  personal  representative  is  not 
compellable  to  plead  it ;  and  he  is  guilty  of  no  devastavit  in  failing 
to  make  that  defense,  unless  he  be  guilty  of  negligence,  act  in  bad 
faith,  or  in  collusion,  when  there  is  doubt  of  the  justness  of  the 
claim.  It  would  gave  rise  to  grave  suspicion,  if  having  cause  te 
distrust  the  justice  of  the  claim,  he  failed  to  interpose  such  defense 
to  a  claim  that  was  barred  by  lapse  of  time.  Teague  v.  CorhUt,  57 
Ala.  529. 

But  real  estate,  though  made  subject  to  debts  by  our  statutes,  in 
the  absence  of  testamentary  direction,  stands  on  a  very  different 
footing.  The  title  is  never  in  abeyance,  but  on  the  death  of  the 
ancestor  descends  instantly  to  the  heir  or  devisee.  True,  the 
personal  representative  may  demand  and  hold  possession,  and  exer- 
cise the  statutory  power  of  renting,  and  even  selling  it  for  the  pay- 
ment of  debts.  But  it  is  a  mere  power — a  bane  authority — and 
must  by  executed  as  the  statute  directs,  Chighizola  v.  Le  Baron, 
21  Ala.  406  ;  Martin  v.  WiUiams,  18  id.  190.  Until  exeroised,or 
steps  taken  looking  to  its  exercise,  the  right  of  the  heir  is  not  in- 
terrupted.   Masterson  v.  Girard,  10  Ala.  60  ;  Br.  Bank  v*  Fry,  23 
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id.  770;  Lmvmis  v.  Butler,  8  Port  380 ;  Anderson  v.  McGowcaij 
42  Ala.  380 ;  1  Brick.-  Dig.  93^,  §  351.  From  these  premises  it 
results,  thafc  the  personal  representative  can  do  nothing,  sare  as  the 
Btatntes  give  him  authority,  to  divest  or  incnmber,  the  title  to  the 
realty,  which  descends  to  the  heir,  or  devisee.  The  statutes  have 
giren  him  no  power  to  do  so.  Until  ho  takes  possession,  sells  un- 
der a  power  conferred  by  the  will,  or  begins  the  exercise  of  some 
one  of  the  statutory  powers,  under  which  he  may  obtain  an  order 
of  sale,  ho  has  done  nothing  to  which  the  heir  or  devisee  is  a 
party,  or  by  which  they  can  be  concluded.  He  may  revive  a  debt 
by  partial  payment  or  promise ;  he  may  submit  to  a  recovery  of 
judgment.  These  are  not  the  acts  of  the  heir,  for  in  these  re- 
spects he  is  not  their  representative.  They  do  not  derive  their 
title  through  him.  All  he  may  do  or  suffer,  as  affecting  their 
landed  estates,  is  res  inter  alios  acta ;  and  when  an  effort  is  made 
bj  the  personal  representative,  or  another,  to  intercept  the  descent, 
and  appropriate  the  lands  to  the  payment  of  the  alleged  debts  of 
the  ancestor,  the  heirs  or  devisees  for  the  first  time  become  parties 
to  the  record  ;  and  they  then  oome  into  court  with  all  their  rights 
of  defense  nnimpaired.  They  bring  with  them  the  same  rights  to 
plead,  call  for  proof,  and  make  defense,  as  if  no  litigation  had  pre- 
ceded. McOuirsY.  /S%02&y9  20  Ala.  456 ;  OwynnT,  Hamilton^  2% 
id.  233. 

In  BonSs  Heirs  v.  Smithy  2  Ala.  660,  this  court  said:  "  It  is  very 
clear  that  the  legislature  did  not  contemplate  a  sale  of  the  lands, 
as  a  matter  of  course,  on  the  application  of  the  executor  or  admin- 
istrator, but  required  him  to  establish  the  allegations  of  his  peti- 
tion by  proof,  if  denied  by  the  heir ;  and  where  the  heirs  are  infants, 
BO  admission  can  be  made  to  dispense  with  this  proof.  What  then 
is  the  allegation  to  be  proved  ?  It  is,  that  the  personal  estate  is  not 
sufficient  to  pay  the  just  debts  of  the  testator  or  intestate.  To  as- 
certain this,  it  is  obviously  necessary  to  inquire  what  debts  are 
binding  on  the  testator  or  intestate,  and  consequently  a  charge  on 
the  estate ;  and  it  seems  to  us  that  any  defense,  which  the  ancestor 
eonldhave  made,  if  the  suit  had  been  brought  against  him,  may  be 
made  by  the  heir.  The  proceeding  is,  in  effect,  a  suit  by  the  cred- 
itors against  the  heirs,  claiming  satisfaction  out  of  the  estate  which 
has  descended  to  them,  for  a  debt  due  from  the  ancestor.  It  does 
not  therefore  rest  with  the  administrator  to  say  whether  the  bar  of 
the  Statute  of  Limitations  shall  be  interposed  or  not ;  he  is  placed 
Vol.  XXXVIH— 3 
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in  an  antagonist  position  to  the  heir,  and  cannot  therefore  make 
any  admission  which  shall  prejudice  him.  His  power  to  meddle 
with  the  real  estate  is  deriyed  entirely  from  the  statute ;  it  is  a 
special  authority,  derived  from  tho  order  of  the  court,  on  proof  of 
the  allegations  of  the  petition,  and  confers  no  power  further  than 
is  necessary  to  execute  the  trust,  with  which  he  is  clothed  for  the 
benefit  of  the  creditors.  It  is  true,  that  while  acting  in  his  appro- 
priate sphere,  as  tho  representative  of  the  deceased,  he  may  decline 
to  interpose  the  bar  of  the  statute  to  defeat  a  just  claim;  but  when 
he  lays  down  his  character  of  representative  of  the  deceased,  and 
becomes  a  party  litigant  on  behalf  of  the  creditors,  against  the 
heirs,  it  would  be  a  strange  anomaly  if  he  should  be  allowed  to  dic^ 
tate  the  defense." 

In  Teague  v.  Corhett,  supra,  the  administrator  had  suffered  judg- 
ment to  go  against  him,  on  a  a  note,  which  he  could  have  prevented 
by  a  plea  of  the  Statute  of  Limitations.  He  paid  tho  judgment,  in 
part  with  moneys  derived  from  a  sale  of  intestate's  lands,  made  under 
an  order  of  court  for  the  payment  of  debts.  The*  question  was, 
whether  he  should  be  allowed  such  payment  as  a  credit  on  his  final 
settlement  This  court  said:  '^Itis  apparent  the  administrator 
cannot  be  reimbursed  the  payment  made  on  this  judgment,  unless 
he  is  allowed  to  retain  from  the  assets  in  his  hands  arising  from  the 
sale  of  the  lands  of  tho  intestate,  made  under  decree  of  the  Court 
of  Probate.  The  moneys  for  which  the  lands  were  sold,  as  to  the 
heirs,  and  as  to  all  questions  of  charge  or  liability,  or  of  descent  or 
succession,  must  be  regarded  as  a  substitute  for  the  lands,  (fi?- 
Uamson  v.  Mason^  23  Ala.  488  ;  CJ^aney  v.  CJianey^  38  id.  35.  Be- 
tween an  administrator  or  executor,  and  the  heir  or  devisee,  no  re- 
lation of  privity  exists  ;  and  the  real  assets  cannot  bo  bound  by 
Any  admission  or  acknowledgment  made  by  the  personal  representa- 
tive. Hence,  though  tho  executor  or  administrator  is  not  bound 
to  plead  the  Statute  of  Limitations,  and  by  omitting  to  plead  it,  or 
by  an  express  promise  in  writing,  may  revive  a  demand  the  statnte 
bars,  and  thereby  charge  the  personal  assets,  no  such  charge  can  be 
created  on  the  real  assets.  Ho  is  the  owner  of  the  personal  assets 
as  trustee,  but  the  lands  descend,  if  not  devised,  to  the  heir;  or  if 
devised,  pass  eo  instanii  the  death  of  the  testator,  to  the  devisee ; 
and  as  to  the  heirs  or  devisee,  his  admissions  or  acknowledgments 
are  res  inter  alios.'* 

In  Rogers  v.  Orannis,  20  Ala.  247,  it  was  decided,  that  a  jndg* 
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menty  readered  against  au  administrator  in  chief,  did  not  establish 
the  existence  of  the  debt  against  the  estate  in  the  hands  of  the  admiu- 
istrator  de  bonis  non.  In  Freeman  on  Jadgments,  §  163,  it  is  said  : 
**  Between  the  real  and  personal  representatives  of  a  deceased  per- 
son there  is  no  privity.  Hence,  a  judgment  against  an  adminis- 
trator or  execator  is  never  conclusive  against  the  heirs  or  devisees, 
and  a  judgment  for  or  against  an  heir  or  devisee  has  no  effect  upon 
an  administrator  or  executor.  A  decree  against  an  executor  is  not 
binding  on  the  heir,  because  he  is  not  a  party  to  the  suit,  can  not 
offer  testimony,  adduce  evidence  in  opposition  to  the  claim,  nor 
appeal  from  the  judgment.  But  as  the  heirs  are  not  bound  by  a 
jadgment  against  the  administrator,  they  are  at  liberty  to  dispute 
any  claim  so  allowed,  because  the  allowance  has  no  higher  effect 
than  a  judgment  If  the  allowed  claims  are  made  the  basis  on 
which  to  obtain  an  order  to  sell  the  real  estate,  the  heirs  are  not 
precluded  from  contesting  them  as  freely  as  though  they  had  ac- 
quired none  of  the  properties  of  a  judgment ;  for  as  to  the  heirs, 
they  are  not  res  Judicata.'^ 

In  Mooers  v.  White,  6  Johns.  Ch.  360,  387,  Chancellor  Eekt, 
after  an  elaborate  review  of  authorities,  used  the  following  lan- 
guage :  ''If  however  we  were  to  admit  that  the  defendant,  W. 
was  still  in  time  to  apply  for  the  sale  of  the  real  estate  ;  yet  I  ap- 
prehend, ihat  when  the  persons  interested  in  the  real  estate  appear 
before  the  judge,  or  surrogate,  with  their  allegations  and  proofs, 
they  are  entitled  to  raise  the  same  objections  to  the  creditor's  de- 
mand, which  they  might  have  raised,  if  they  had  been  regularly 
sued  ;  and  that  they  may,  of  course,  interpose  the  Statute  of  Limita- 
tions. The  justice  and  reasonableness  of  the  proposition  are  so  ex- 
ceedingly clear,  that  I  can  not  regard  it  as  susceptible  of  doubt. 
The  surrogate  must  be  satisfied  of  the  existence  of  the  debts  beyond 
the  amount  of  the  personal  estate,  before  he  can  grant  the  order  for 
the  sale  of  the  real  estate.  He  must  adjudge  what  are  debts,  and  the 
statute  must  mean  subsisting  debts.  If  they  are  barred  by  the 
'Statute,  and  that  be  set  up  as  a  defence,  the  conclusion  is  that  they 
have  been  paid,  and  that  they  do  not  then  subsist.  If  the  heir  or 
purchaser  appears,  and  makes  this  defense,  it  is  his  defense  ;  and  the 
executor  has  no  right  to  interfere,  and  disturb  or  waive  it."  The 
following  authorities  are  to  the  same  effect :  Baker  v.  Kingslandy 
10  Pai.  366  ;  Vernon  v.  Valk,  2  Hill.  Ch.  257 ;  Riser  v.  Snoddy,  7 
Ind.  442  ;  Mason  v.  Peter,  1  Munf.  437;  Oilmore  v.  TisdaU,  1  Yerg. 
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2B5;  Stones.  Mfwd,  16  III.  177;  Borer  Jad.  Sales,  §  234 ;  Jennings 
T.  Keyy  5  Ind.  257;  Rogers  y.  Rogers y  3  Wend.  503;  20  Am.  Dec 
716  ;  Owynn  vj  HdmiUvny  29  Ala.  233: 

We  harethtis  shown  that  neither  a  promise  nor  admission  by  the 
personal  represeniatiye,  nor  a  judgment  suffered  by  him,  fixes  a 
ISenorliability  on  the  real  estate,  as  against  the  heir  or  devisee. 
As  stated  by  Jhdgo  Ormoi!ID,  in  Smith  r.  Bond,  supra,  in  proceed- 
ings to  sell  lands  for  the  payment  of  dbbts,  the  personal  repre- 
sentative represents  and  is  the  agent  of  the  creditors.  He  proceeds 
in*  their*  right,  and  antagonizes  the  claim  and  right  of  the  heir  or 
devisee.  If  it  be  contended  that  the  will',  in  this  case,  in  express 
terms  permitted  the  estate  to  be  kept  together  until  the  debts  were 
paid,  and  thus  prevented  the  running  of  the  statute,  so  long  as  the 
executor  kept  the  estate  together,  and  kept  the  debts  alive  by  re- 
newals ;  the  case  of  Carrington  v.  Manning^  13  Ala.  611 ,  is  a  fail 
answer  to  this  position.  The  will  in  that  case  directed  that  cer- 
tain lots  be  **  sold,  and  the  proceeds  applied  to  the  payment  of 
legacies  hereafter  bequeathed,  and  the  discharge  of  my  (testator's) 
debts.  I  hereby  direct  and  require  my  executors,  hereinafter 
named,  to  keep  my  estate  in  the  county  of  Marengo,  Alabama,  to- 
gether, until  an  my  debts  and  legacies  are  paid  off  and  discharged," 
etc.  Testator  further  expressed  his  intention  that  his  estate  in 
Marengo  should  not  be  divided  until  all  his  debts  and  the  legacies 
were  satisfied.  It  was  held  that  the  will  did  not  create  a  trust  by 
implication  in  favor  of  creditors,  which  would  take  a  debt  due  by 
the  deceased  out  of  the  statute  of  limitations,  or  prevent  it  from 
running,  or  prevent  the  bar  of  the  statute  of  non-claim.  See  also 
Ferry  on  Trusts,  §  559. 

We  have  been  referred  to  Peter  v.  Beverly,  10  Pet.  632,  as  show- 
ing that  the  renewals  made  by  M.  W.  Steele,  the  executor,  con- 
tinued the  debt  as  a  charge  against  the  estate  and  its  realty.  That 
case  stands  directly  opposed  to  the  decision  of  this  court  in  Brown 
V.  Lang,  4  Ala.  50.  This  court  held  the  act  of  renewal  to  be  a 
novation,  and  an  extinguishment  of  the  claim  as  a  debt  of  the 
estate,  by  the  creation  of  a  new  personal  debt  of  the  administratrix. 
The  Supreme  Court  of  the  United  States  held  a  similar  act  to  be 
but  an  extension  of  a  subsisting  debt  against  the  estate.  Moreover, 
in  the  case  of  Peter  v.  Beverly^  the  report  fails  to  show  there  was 
any  plea  of  the  Statute  of  Limitations.  If,  as  the  argument  of 
counsel  tends  to  show,  length  of  time  was  relied  on  as  a  bar  to 
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leooTery,  the  court  did  not  consider  it.  We  prefer  to  rest  our  de- 
cision of  this  question  on  the  principle  stated  above,  rather  than  on 
the  case  of  Peter  y.  Beveriy^'^ysisL  ia  silent  on  the  question  of  the 
Statute  of  Limitations. 

[Omitting  other  points.] 

Reversed  and  remanded. 

BfiiOKBLLy  0«  J.y  not  sitting. 
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Woods  v.  State. 

(96  Ark.  85.) 

SUOtOe'^  eoMtruOian^'drttggigt  seUing  ardent  tpirits  wUhtmt  UMnm  cm  pf^ 

ceriptum. 

Under  a  atatato  forbidding  the  sale  of  ardent  spirits  hj  anj  person  for  sbJ 
purpose  without  a  license,  a  druggist  cannot  lawf  allj  sell  such  spirits,  eyen 
as  medicine  upon  the  prescription  of  a  physician* 

CONVICTION  of  selling  ardent  spirits  without  a  lioense.    The 
opinion  states  the  case. 

Jf.  H.  SandellSy  for  appellant. 
Henderson,  attorney-general,  conira. 

Habbisok,  J.  N.  D.  Woods  was  convicted  upon  an  indict- 
ment for  selling  whisky  without  license,  and  fined  $300.  He 
moved  for  a  new  trial,  upon  the  ground  that  the  conviction  was  not 
warranted  by  the  evidence,  and  his  motion  being  overruled,  he  ex- 
cepted and  appealed. 


To  same  effect,  Wright  t.  State^  101  ni.  128;  oompare  Awiey  ▼.  8tiat&,  pott ;  InU3aDM> 
Liquor  Cases  (85  Kans.  7S1),  87  Am.  Bep.  284. 


*  To  same 
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The  case  was  tried  by  consent  by  the  coart|  upon  the  following 
agreed  statement  of  facts:  The  defendant,  a  drnggist  at  Salem  City, 
in  the  Oreenwood  district  of  Sebastian  county,  on  the  15th  day  of 
March,  1880,  sold  as  medicine,  and  upon  tbe^rescription  of  a  prac- 
ticing physician  of  said  town,  to  one  T.  G.  Miller,  a  half  pint  of 
whisky;  that  the  same  was  bought  for  and  used  as  medicine;  that 
whisky  is  often  prescribed  by  physicians,  and  used  with  beneficial 
el^oct  in  the  treatment  of  disease;  and  that  the  defendant  did  not 
have  a  license  from  the  Oounty  Oourt  to  sell  liquors. 

The  first  section  of  the  act  of  March  8,  1879,  rogulatmg  the 
uquor  traffic,  read  as  follows:  '' That  it  shall  not  hereafter  be  law- 
ful for  any  person  to  sell  any  ardent,  vinous,  malt  or  fermented 
liquors  in  this  State,  or  any  compound  or  preparation  thereof  com- 
monly called  tonics,  bitters,  or  medicated  liquors,  in  any  quantity, 
or  for  any  purpose  whatsoeyer,  without  first  procuring  a  license 
from  the  County  Court  of  the  county  in  which  such  sale  is  to  be 
made,  authorizing  such  pei*8on  to  exercise  such  privilege;  provided, 
manufacturers  of  ardent,  vinous,  malt  or  fermented  liquors  can  sell 
m  original  packages  without  license;  provided,  further,  that  said 
original  packages  shall  not  contain  less  than  five  gallons/' 

No  saving,  it  is  seen,  is  made  as  to  sales  by  druggists,  or  for 
medical  or  any  other  purpose,  but  the  sale  for  any  purpose  what- 
ever is  explicitly  prohibited. 

The  power  of  the  legislature,  in  the  exercise  of  the  police  author- 
ity of  the  State,  to  regulate  the  sale  of  liquors,  has  been  too  well 
settled  by  the  courts  of  the  country  to  be  now  called  in  question. 
WkUiington^  Ex  parte,  34  Ark.  394 ;  Metropolitan  Board  v.  Barrie^ 
34  N.  Y.  657 ;  Maeon  v.  Lancaster,  4  Bush,  406 ;  Keller  v.  State, 
11  Md.  525;  Perdue  v.  Bllis,  18  Oa.  586;  Dorman  v.  State,  34  Ala. 
216;  Bancroft  v.  Dumas,  21  Vt  456;  Ooddard  v.  Jacksonville,  15 
I1L588;  State  v.  Attmofid,  2  Houst.  612;  Commonwealth  v.  Intoxi- 
cating Liquors,  115  Mass.  153 ;  License  cases,  5  How.  504;  Cooley 
Const  Lim.  725. 

The  method  and  means  of  such  regulation  must  be  referred  to 
the  wisdom  and  discretion  of  the  legislature ;  and  we  must  suppose 
that  in  framing  the  act  the  defendant  has  been  convicted  of  violat- 
ing, it  took  into  consideration  and  had  proper  and  due  regard  to 
the  chums  of  humanity  and  the  actual  wants  and  real  necessities  of 
the  people. 

It  is  not  at  all  probable  that  the  purchaser  of  the  whisky  in  this 
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cose  coukl  not  have  procured  it  from  some  licensed  dealer,  and  that 
any  actual  sufferin;^,  or  any  thing  more  than  mere  inconFonience,  if 
that»  could  have  occurred  from  the  defendant's  refusal  to  sell  it  to 
him. 

The  end  intended  by  the  act  is  the  preservation  of  society  from 
the  manifold  evils  and  afflictions —  the  intemperance,  disease,  pov- 
erty and  orime»  which  directly  result  from  the  sale  of  intoxicating 

liquors. 

If  individual  cases  of  inconvenience,  or  even  hardship,  are  ooca- 
giooed  by  the  act,  it  should  be  borne  in  miod,  that  regard  be  bad 
for  the  public  welfare,  is  the  highest  law. 

Judgmmt  affirmed. 


Bedmokd  t.  State. 

(86  Ark.  «^ 
Ofiminal  law -^intent — Melting  liquor  to  minor. 

Under  a  statnte  forbid ing  the  selling  of  Intoxicating  spirits  to  minors  wltb. 
out  written  oonsent  of  p&rents,  an  honest  belief  that  the  purchaser  Is  «f 
full  age  will  not  absolve  the  seller  in  case  of  mistake  * 

CONVICTION  of  illegally  selling  intoxicating  spirits  to  a  minor. 
The  opinion  states  the  case. 

Ooody,  for  appellant. 

Hendersofiy  attorney-general,  contra. 

English,  0.  J.  At  the  January  term,  1880,  of  the  Circuit  Court 
of  White  county,  Daniel  Redmond  was  indicted  for  selling  inioxi" 
eating  spirits  to  a  minor.  The  indictment  charged  that  ^  the  said 
Daniel  Redmond,  on  the  18th  day  of  December,  1879,  in  the  couDty 
of  White,  etc.,  then  and  there  unlawfully  did  sell  intoxicating 
spirits  to  wit,  pench  brandy,  to  Andrew  Vincent,  a  minor  under 
the  age  of  twenty-one  years,  without  the  consent  or  order  in  writ- 

*  Contra:  FauUa  r.  PeopU  (89  Ala.  900),  88  Am.  Rep.  874.   See  Dot»on  ▼.  State  (M  J^ 

141),  84  Am.  Bep.  S. 
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ii^  of  the  paraut  or  gnardiaa  of  said  ixsmor,  the  said  Andrew 
Ymoent,  i^ainst  1^  peaoe,^  etc 

DdSendaoi  pleaded  not  guilty,  and  by  oonsent  of  parties,  the 
cne  was  submitted  to  the  conrt,  sitting  as  a  jury,  on  the  foUowlTig 
sgreed  state  of  facts : 

^That  defendaaty  on  the  18th  of  December,  1879,  in  tbe  county 
of  White,  etc,  did  sell  to  the  said  Andrew  Vincent  intoxicating 
spirits,  to  wit,  two  drinks  of  peach  brandy,  withont  the  consent  or 
order  in  writing  of  his  parent  or  guardian.  That  at  the  time  of 
the  sale,  the  said  Vincent  was  under  the  age  of  twenty-one  years, 
bst  lacked  only  aboitt  three  montliB  of  being  of  full  age.  That  the 
defendant,  from  his  appearance,  probably  thought  the  said  Vincent 
WM  of  age.  That  bis  brother,  who  iraa  of  fnH  age,  was  with  him 
and  drank  with  him  at  tbe  time,  and  that  said  Vincent  had  been 
doing  basiness  for  himself  and  father,  transacting  tbe  business  of 
the  bkxm  in  bnying  and  seQing  and  managing  the  same,  for  more 
than  two  yeftrs,  his  father  being  an  invalid,  and  unable  to  attend 
to  business." 

Whereupon  defendant  offered  to  prove  by  two  witnesses  :  ^*  Iliat 
tkej  were  weU  aeqaaijsted  with  aud  Vincent;  that  on  or  about  tlie 
BUM  day  be  had  stated  to  one  James  J.  Gentry  that  he  was  of  full 
age,  and  obtained  from  him  whisky  by  such  representation ;  that 
on  the  17tfa  day  of  November,  1879,  and  about  one  month  before 
this  sdUng,  the  said  Vincent  had  stated  to  defendant,  in  his  house 
of  business,  that  he  was  twenty-one  years  of  age,  and  obtained  from 
hisn  whisky  upon  such  statement'' 

Upon  the  objection  of  the  State,  this  avidence  was  excluded  by 
the  eoart^  and  defendant  excepted. 

Upon  the  agreed  statement  of  facts  the  court  declared  the  law 
applksUe  to  the  case  to  be  :  '*  That  if  a  person  intentionally  sells 
intoxicating  spirits  to  a  person  who  in  point  of  fact  is  at  the  time 
under  twenty-one  yeaxs  of  age,  withont  the  consent  or  order  in 
writing  of  the  parent  or  gnardian  of  such  minor,  the  offense  for 
which  tbe  defendant  is  indicted  is  committed,  regardless  of  whetlier 
the  defendant  was  informed  or  even  believed  he  was  of  age."  To 
whieh  defendant  excepted. 

Upon  the  facte  agreed  on,  and  the  law  so  declared,  the  court 
found  defendant  girilty,  and  flAed  him  $50.  He  moved  for  a  now 
trial,  wfaick  was  veAned,  and  he  took  a  bill  of  exceptions,  and 
appealed. 
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Section  19  of  the  act  of  the  8th  of  Maroh,  1879  (Acts  of  1879, 
p.  38),  follows  :  **  Any  person  who  shall  sell  either  for  himself  or 
another,  or  be  interested  in  the  sale  of,  any  ardent,  vinous,  malt  or 
fermented  liqnors,  or  any  compound  or  preparation  thereof,  called 
tonics,  bitters  or  medicated  whisky,  to  any  minor,  without  the 
written  consent  or  order  of  the  parent  or  guardian,  shall  bo  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  fifty  nor  more  than  one  hundred 
dollars/' 

This  section  is  more  comprehensive  than  section  1609  Oantt's 
Digest,  iucreasos  the  minimum  penalty  of  the  ofFense,  and  by  im- 
plication repeals  it. 

Counsel  for  appellant  complains  that  he  was  indicted  under  the 
former  act,  and  punished  under  the  latter.  How  he  gets  at  that 
we  do  not  see.  It  is  not  the  practice  to  refer  in  an  indictment  to 
the  statute  under  which  it  is  framed.  The  indictment  is  good  under 
the  last  act,  and  it  is  not  to  be  presumed  that  the  prosecuting  at- 
torney drafted  it  under  the  repealed  act 

This  court  has  decided  that  it  is  no  excuse  or  justification  to  one 
who  solemnizes  a  marriage  between  minors,  without  the  consent  of 
the  parents  or  guardian,  that  the  parties  to  the  marriage  informed 
him  that  they  wei*e  of  age;  that  he  acts  at  his  peril,  and  must  ascer- 
tain the  facts.  Sikes  v.  State,  30  Ark.  496 ;  Smyth  v.  State,  13  id. 
696.  These  cases  are  analogous,  in  principle,  to  the  one  now 
before  us. 

A  statute  in  Massachusetts  makes  punishable  **  the  keeper  of  a 
billiard-room  or  table  or  bowling-alley,  who  admits  a  minor  thereto 
without  the  written  consent  of  his  parent  or  guardian,''  and  in 
Commonwealth  v.  Emmons,  98  Mass.  6,  it  appearing  that  one  of  the 
minors  was  almost  twenty-one  years  old  when  admitted,  that  he  did 
business  independently  of  his  parents,  that  he  appeared  to  be  fully 
grown,  and  on  being  asked  by  the  defendant  before  his  admission 
whether  or  not  he  was  a  minor,  replied  that  he  was  not;  this  evi- 
dence was  held  to  be  immaterial,  and  it  was  excluded.  Bigelow. 
G.  J.,  said :  *'  The  evidence  excluded  was  immaterial  It  did  not 
tend  to  prove  or  disprove  any  essential  fact.  It  did  not  show,  or 
have  any  tendency  to  show,  either  that  the  alleged  minors  were  of 
age,  or  that  the  defendant  did  not  actually  admit  them  to  the  bil« 
liurd-room  kept'  by  him.  Nor  was  it  material  to  show  that  the  de- 
fendant did  not  know  or  have  reason  to  believe  that  the  alleged 
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minora  were  under  age.  The  prohibition  of  the  statute  is  absolute. 
The  defendaut  admitted  them  to  the  room  at  his  peril,  and  is  lia- 
ble to  the  penalty,  whether  be  knew  them  to  be  minors  or  not 
The  offense  is  of  that  class  -where  knowledge  or  guilty  intent  is  not 
an  essential  ingredient  in  its  commission,  and  need  not  be  pro?ed.'' 
OmmonweaUh  v.  Boynton,  2  Allen,  160;  ComnionweaUh  t.  Farren, 
9  id.  489;  Commomoealth  v.   Waite,  11  id.  264. 

In  ^aU  ▼.  Hartfiddj  24  Wis.  60,  which  was  a  case  of  selling 
Ijqaor  to  a  minor,  the  evidence  for  the  prosecution  showed  that  do- 
feudant  inquired  of  the  minor,  before  letting  him  have  the  liquor, 
whetlier  he  was  of  age,  and  received  an  answer  in  the  affirmative, 
and  also  showed  that  the  minor  was  six  feet  and  one  iuch  in  height. 
The  jury  were  instructed  that  ignoi*auce  or  mistake  on  the  part  of 
the  accused,  as  to  the  age  of  the  minor,  was  no  defense,  and  he  was 
convicted.  The  question  of  the  correctness  of  the  instruction  was 
certified  to  the  Supreme  Court  Dixon,  G.  J.,  said :  ^^  The  words 
*  knowingly'  or  'willfully,'  or  other  words  of  equivalent  import,  are 
omitted  from  the  statute,  and  the  offense  is  made  to  consist  solely 
in  the  fact  of  a  sale  of  intoxicating  liquors  or  drinks  to  a  minor.'' 
The  authorities  cited  are  to  the  effect,  that  where  a  statute  com« 
nuuids  that  an  act  be  done  or  omitted,  which  in  the  absence  of 
snch  statute  might  have  been  done  or  omitted  without  culpability, 
ignorance  of  the  fact  or  state  of  things  contemplated  by  the  stat* 
lite,  will  not  excuse  its  violation,"  citing  cases. 

"  Of  this  nature,"  as  observed  by  Professor  Oreenleaf ,  *^  are  many 
fiscal,  police  and  other  laws  and  regulations,  for  the  mere  violation 
of  which,  irrespective  of  the  motives  or  knowledge  of  the  party, 
certain  penalties  are  enacted  ;  for  the  law  in  these  cases  seems  to 
bind  the  party  to  know  the  facts,  and  to  obey  the  law  at  his  peril 
The  act  in  question  is  a  police  regulation,  and  we  have  no  doubt 
that  the  legislature  intended  to  inflict  the  penalty,  irrespective  of 
the  knowledge  or  motives  of  the  person  who  has  violated  its  provis- 
ions. Indeed,  if  this  were  not  so,  it  is  plain  that  this  statute  might 
be  violated  times  without  number,  with  no  possibility  of  convicting 
offenders,  and  so  it  would  become  a  dead  letter  on  the  statute  book, 
and  the  evil  aimed  at  by  the  legislature  remain  almost  wholly  un- 
touched. To  guard  against  such  results,  the  legislature  has  in 
effect  provided  that  the  saloon-keeper,  or  other  vendor  of  intoxi- 
cating liquors  or  drinks,  must  know  the  facts  —  must  know  that 
the  person  to  whom  he  sells  is  a  qualified  drinker  within  the  mean* 
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iug  of  the  fttatute ;  and  if  not,  be  actB  at  his  peril  in  disobeying  the 
reqairements  of  the  \skw"  The  coart  decided  there  was  no  error 
in  giving  this  instraction. 

Mr.  Bishop  cnticises  the  above  decisions,  and  cites  an  Indiana  case 
{State  y.  Xalb,  14  Ind.  403),  to  the  contraij.  Bishop  Stat  Crimea^ 
§  1021,  etc  Bat  they  are  in  liarmony  with  our  decisions  on  the 
marriage  act  above  cited. 

In  Smyth  \.  State,  svpra,  Chief  Justice  Watkiks  said:  '*The 
law  intends  to  prohibit  and  punish  the  act  (of  solemnizing  a  mar* 
riage  between  minors  without  the  consent  of  paixsnt  or  guardian) 
as  a  misdcineanor,  with  one  regard  to  the  criminal  intention.  If  it 
does  not,  there  would  seldom  be  wanting  enough  of  excuses  to  make 
it  a  dead  letter." 

So,  in  Bain  v.  SiatSy  61  Ala.  75,  il  was  decided  that  where  one 
sells  or  gives  spirituous  liquors  to  a  minor,  witiiout  the  requisition 
of  a  physician,  the  gift  or  sale  is  evidence  of  the  intention,  and 
there  can  be  no  inquiry  as  to  whether  the  defendant  had  the  epeci- 
fic  intent  to  violate  the  law. 

Pause  Y.  State,  55  Ala.  16,  favors  Mr.  Bishop's  view  of  the  qnes- 
tion. 

There  is  no  doubt  that  the  decisions  of  other  States  are  in  ooo* 
flict  on  the  subject,  but  the  protection  of  minors  against  the  mis- 
chief intended  to  be  prevented  by  the  statute,  which  is  absolute  in 
its  terms,  will  be  promoted  by  an  adherence  to  the  principle  settled 
in  the  decisiohs  nnder  the  marriage  act.  This  rule  nay  tend  to 
indnoo  sellers  of  intoxicating  liquors  to  be  cautious  to  g^ard  i^inst 
selling  to  minors  without  the  written  consent  or  order  of  parent  or 
guardian. 

It  follows  that  the  court  below  did  not  err  in  its  declaration  of 
the  law  applicable  to  the  case,  nor  in  finding  appellant  guilty  on 
the  agreed  state  of  facts. 

The  fact  however  that  the  minor  represented  to  appellant  that 
he  was  of  age,  taken  in  connection  with  his  appcarence,  was  ad- 
missible, in  mitigation  of  the  fine  to  be  inflicted,  within  the  statute 
limits,  as  held  in  Sikes  v.  State,  supra,  but  inasmuch  as  the  conrk 
fixed  the  fine  at  the  lowest  amount  prescribed  by  the  act,  appellant 
was  not  prejudiced  by  its  exclusion. 

Judgment  affirmed^ 
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AliTSLBY  Y.  StATB. 

(86  ArkL  87.) 

BtahUs — eoTUtruetian — playing  earda  far  m^re  atMuemmiL 

A  statute  forbidding  "  any  game  of  cards,  dice,  or  otiier  gaming  device  "  at 
wof  taTom  or  dram-shop,  does  not  include  the  playing  of  cards  without  any 
bet  er  stake  depending  thereon.* 

CONVICTION  of  illegally  permitting  games  of  cards.     The 
opinion  states  the  case. 

Williams  £  BaitiBy  for  appellant. 
Moor$y  attomey-generalj  contra. 

Habrisoit,  J.  The  appellant,  a  licensed  keeper  of  a  dram-shop, 
was  indicted  for  permitting  games  of  cards  to  be  played  in  it. 
There  was  no  proof  that  any  thing  was  bet  npon  the  games,  bat 
the  eyidence  was  that  they  were  played  for  amusement.  Being  con- 
Ticted,  he  moved  for  a  new  trial,  upon  the  ground  that  the  verdict 
was  not  warranted  by  the  evidence,  which  was  refused. 

Section  1594,  Oantt's  Digest,  under  which  the  indictment  was 
found,  is  as  follows  :  ^'  If  any  person  having  a  license  to  keep  a 
tavern  or  dram-shop,  shall  knowingly  permit  any  person  to  play  at 
any  game  of  cards,  dice,  or  other  gaming  device,  within  his  house, 
outhouse,  curtilage  or  inclosore,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction,  in  addition  to  the  punishment  pre- 
scribed by  law  for  snch  offenses,  his  license  shall  be  canceled." 

Bouvier  defines  gaming  to  be  '^a  contract  between  two  or  more 
persons,  by  which  they  agree  to  play  by  certain  rules  at  cards,  dice, 
or  other  contrivances,  and  that  one  shall  be  the  loser  and  the  other 
the  winner.*  Bishop  says:  **  And  even  the  word  gaming,  without 
the  prefix  unlawful,  seems  usually  to  imply  something  of  an  unlaw- 
ful nature^  by  betting  on  the  sport ;  being  indeed  ordinarily  an  in- 
gredient in  is  signification  ;  or  a  game  of  an  evil  or  immoral  ten- 
dency.** And  so  in  England,  where  a  tiivern  licensed  contained  the 
provision  that  the  party  licensed  *^  do  not  knowingly  suffer  any  un- 

*Oompare  Woodt  t.  Statu,  anUp  82. 
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lawful  games,  or  any  gaming  whatsoever,  on  the  premises,"  the 
court  held  the  provision  not  to  be  infringed  by  allowing  dominoes 
to  be  played  there.  Said  Lord  Campbell,  0.  J.:  "Parties  may 
play  at  a  game  which  is  not  in  itself  unlawful,  without  gaming." 
And  he  added  :  "If  money  is  staked  it  is  gaming,  and  a  publican 
may  be  lawfully  convicted  for  that;  but  this  conviction  does  not 
state  that  such  was  the  case."  Bish.  Stat.  Grimes,  §  8G0.  To  con- 
stitute gaming,"  said  Judge  Greek,  in  State  v.  SmWh  Meigs,  99, 
*^  there  must  not  only  be  betting  upon  the  determination  of  an  event, 
but  the  course  of  action  to  bring  about  such  event  must  have  been 
originated  and  commenced  with  a  view  to  determine  the  bet."  Har- 
rison,  v.  StcUe,  4  Gald.  195 ;  Regina  v.  Ashton,  16  Eng.  L.  &  Eq. 
346. 

The  intention  of  the  legislature  was,  we  think,  to  prevent  the 
playing  of  games  for  money,  or  other  stake,  in  taverns  and  dram- 
shops, and  to  suppress  the  pernicious  vice  of  gambling  —  and  not 
to  prohibit  the  playing  in  such  places,  of  games  merely  for  recrea- 
tion or  amusement. 

A  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded. 

JudginerU  reversed. 


Hawkiks  v.  Mims. 

(88  Ark.  14S.) 

Surety — indulgenee  to  principal  —  relea$e  of  cMttor  from  priion, 

A  receiver  waa  Imprisooed  for  not  paying  over  money  in  obedience  to  an 
order  of  court.     He  was  released  with  the  assent  of  the  party  to  whom 
*  he  waa  ordered  to  pay  the  money.    Held,  that  this  did  not  discharge  the 
surety,  although  he  waa  able  to  pay  when  in  prison,  ancl  afterward  be- 
came insolvent. 

ACTION  on  receiver's  bond.    The  opinion  states  the  facts.    The 
plaintiff  bad  judgment  below. 

Van,  JoneSy  for  appellant. 

Williams  (£  Battle,  for  appellees. 
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Smith,  S.  J.  This  action  was  broaght  against  the  surety  on  a 
leceiver's  bond  to  recover  the  fund  shown  to  be  in  the  hands  of  the 
receiver  by  his  settlemetit  with  the  court  which  had  appointed  him; 
which  f nud  the  receiver,  by  final  decree  entered  in  the  suit,  had 
been  adjudged  to  pay  over  to  the  appellee,  Mims,  as  administrator 
of  the  estate  of  Waddell.  The  defense  was  that  the  receiver  had 
been  attached  for  disobedience  to  the  order  to  pay  over  and  had 
been  afterward  discharged  from  custody,  upon  his  personal  recog- 
nizance the  said  Mims  consenting  to  such  discharge ;  that  the 
receiver  had  the  ability  to  comply  with  said  order,  and  payment  of 
the  money  might  have  been  coerced  by  sending  him  to  jail ;  that 
tlic  receiver  had  since  left  the  State  and  had  no  property  therein. 
And  it  was  claimed  that  the  acquiescence  of  Mims  in  the  release 
of  the  receiver  had  exonerated  the  sureties  on  the  bond.  To  the 
answer  setting  up  this  defense  a  demurrer  was  sustained;  and  the 
defendant  electing  to  stand  upon  his  answer,  final  judgment  was 
rendered  against  him  and  ho  removed  the  case  here. 

The  answer  presents  no  defense  to  the  action.  In  principle  it 
does  not  differ  from  a  plea  by  a  surety,  that  when  the  obligation  fell 
dae  the  principal  was  solvent,  and  the  ci'editor  neglected  and  for- 
bore to  sue  him  until  he  became  insolvent,  which  was  adjudged  bad 
in  King  v.  State  Bank,  9  Ark.  185  ;  or  from  a  plea  that  the  obligee 
in  a  bond  had  failed  to  prove  the  claim  against  the  estate  of  the 
second  obligee,  whereby  the  claim  was  barred  by  the  statute  of  non- 
claim,  which  was  condemned  in  Ashhy  v.  JoJmson,  23  Ark.  163. 

In  WrigJU  v.  Simpson,  6  Vesey,  Jr.,  734,  Lord  Eldok  observes 
that  he  **  neyer  nnderstood  that  as  between  obligee  and  surety  there 
was  any  obligation  of  active  diligence  against  the  principal.  The 
snretv  is  a  guarantee  and  it  is  his  business  to  see  whether  the  prin- 
cipal pays  and  not  that  of  the  creditor." 

There  is  a  substantial  distinction  which  is  clearly  pointed  out  by 
Jadge  Hare  in  his  yaluable  note  to  the  case  of  Pain  v.  Packard, 
2  Am.  Lead.  Gas.  402  (5th  ed.),  between  those  remedies  with  which 
a  creditor  is  invested  by  law  and  those  which  are  conferred  by  act 
of  the  parties.  '*  The  former  are  rights  which  need  not  be  pursued 
farther  than  the  creditor  thinks  fit ;  the  latter,  trusts,  held  for  the 
benefit  of  others  as  well  as  his  own,  and  which  must  consequently 
be  executed  with  good  faith  and  diligence.  In  the  one  case  his 
duties  are  merely  passive ;  in  the  other  they  are  so  far  active  that 
he  may  be  answerable  for  laches  or  snpineness  in  the  management 
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of  that  which  he  has  received.  He  tbmj  therefore  refrain  trom  is- 
Biiiag  execution  against  the  principal,  even  where  his  estate  is 
manifestly  diminishing  in  valne  and  becoming  less  adequate  to  meet 
his  obligations.  And  the  better  opinion  would  seem  to  be,  that  he 
is  not  responsible  for.suffering  judgment  to  expire,  or  abandoning 
a  lien  acquired  by  an  attachment  or  execntiony  unless  the  execution 
of  the  writ  has  gone  far  enough  to  operate  as  a  virtual  payment  or 
satisfaction  of  tho  debt.'' 

Mere  delay,  then,  or  negligence  on  the  part  of  the  creditor  to  call 
upon  or  compel  the  principal  debtor  to  pay,  gives  the  surety  no 
defense.  It  is  only  acts  which  tend  to  prejudice  him,  or  to  deprive 
him  of  the  power  of  obtaining  indemnity,  which  have  that  effect 
Of  course  if  the  obligee  releases  any  of  his  securities,  or  enters  into 
a  new  contract  with  the  principal,  varying  the  terms  of  the  originiil 
agreement,  or  stays  execution  after  its  levy  on  the  property  of  the 
principal,  whereby  the  lien  is  lost,  or  does  any  other  act,  the  neces- 
sary effect  of  which  is  to  discharge  the  principal  from  the  debt  or 
to  lessen  his  responsibility,  the  non-assenting  surety  will  be  dis- 
charged, for  such  acts  increase  the  suroty's  risk.  Smith  v.  Tnnn^, 
1  McCord  Ch.  443 ;  Baker  v.  Sriggs,  8  Kck.  122  ;  20  Am.  Dec 
311 ;  Sneed^s  ExW  v.  White^  3  J.  J.  Marsh,  625  ;  Dixon  r.  Btoing,  3 
Ohio,  280  ;  17  Am.  Dec.  690  Commissioners  v.  Ross^  3  Binn,  520; 
Bairdx.  i2/c^,l  Cull  (Va.),  18;  BvMitt  v.  Winstons,  1  Mun.  283. 

But  Mims  has  done  nothing  which  disables  him  from  pursuing 
the  receiver  at  any  time.  He  has  never  had  the  means  of  satisfac- 
tion actually  or  potentially  in  his  hands.  The  discharge  of  the 
receiver  from  custody  must  be  referred  to  the  humanity  of  the 
court  and  not  to  a  reckless  disregard  by  Mims  of  the  rights  of  the 
appellant  The  court  was  perhaps  convinced  that  it  was  out  of  the 
power  of  the  receiver  to  comply  with  its  order.  If  the  receiver 
had  gone  to  jail,  he  must  have  been  discharged  upon  the  adjonm- 
meut  of  the  court.  Imprisonment  for  debt,  except  in  cases  of  fraud, 
has  been  abolished  in  this  State. 

The  consent  of  Mims  that  the  receiver  might  be  released  from 
custody  upon  his  personal  recognizance  to  appear  at  the  next  term 
of  court  could  have  no  greater  effect  than  the  discontinuance  oi  a 
suit  once  brought  against  the  principal.  It  has  been  frequendf 
decided  that  this  does  not  discharge  the  surety.  Fulton  v.  Maihew^ 
15  Johns.  433 ;  8  Am.  Dec.  261 ;  Manning  v.  Shotwell,  2  Sontii. 
684. 
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The  case  of  Pain  v.  Packard,  13  Johns.  174,  cited  for  appellant, 
established  in  New  York  the  doctrine  that  the  surety  is  exonerated 
if  npon  request  made  to  the  holder  of  the  obligation  to  prosecute 
the  principal,  an  action  was  not  brought.  And  tins  principle  has 
been  incorporated  into  our  jurisprudence  by  legislative  enactment, 
with  certain  limitations  as  to  the  form  of  the  notice  and  the  time 
within  which  the  creditor  must  sue  after  being  served  with  notice. 
But  it  is  expressly  provided  that  the  principle  shall  have  no  appli- 
cation to  bonds  given  by  officers  or  trustees,  to  secure  the  perform- 
ance of  the  duties  of  their  office  or  trust.     Gantt's  Dig.,  §  5696-7-8. 

There  is  an  anomalous  case  {People  v.  Janseii,  7  Johns.  332;  5  Am. 
Dec  275)  not  noticed  in  the  briefs  filed  here.  It  was  an  action  against 
the  heirs  of  a  surety,  on  a  bond  given  for  the  faithful  discharge  of  the 
daty  of  a  loan  officer,  under  a  statute  of  New  York.  And  it  was  held 
that  the  surety  might  set  up  iu  his  defense  the  laches  of  the  sup- 
ervisors in  not  discharging  and  prosecuting  the  loan  officer  for  his 
first  default,  but  suffering  him  to  continue,  after  repeated  defaults, 
for  more  than  ten  years,  and  until  the  loan  officer  had  become  in- 
•olvent.  The  decision  has  been  undermined,  if  not  virtuallv  over- 
raled,  by  People  v.  Berner,  13  Johns.  383  ;  People  v.  Fool,  19  id., 
58 ;  Looney  v.  Hughes,  20  N.  Y.  514,  where  an  act  required  the 
county  treasurer  to  issue  a  warrant  against  a  delinquent  town  collec- 
tor, in  twenty  days,  and  it  was  held  to  bo  no  defense  for  the  sureties 
that  if  the  warrant  had  issued  against  their  principal  within  the 
time  prescribed  by  law,  the  amount  due  might  have  been  collected 
of  him ;  by  Supervisors  v.  Otis,  62  N.  Y.  88,  where  it  was  ruled 
that  no  laches  upon  the  part  of  an  obligee  or  creditor,  or  non-per- 
formance of  some  act  which  might  prevent  loss  to  a  surety,  would 
in  the  absence  of  an  express  covenant  or  condition  discharge  a 
surety,  but  the  neglect  must  be  of  some  positive  duty  to  him,  aud 
by  Hvibard  v.  Ourney,  64  N,  Y.  461.  Outside  of  New  York,  the 
principle  of  People  v.  Jansen  has  been  almost  universally  repudi- 
ated by  the  courts. 

We  have  not  forgotten  that  at  common  law,  the  release  of  a 
debtor,  whose  person  was  in  execution  upon  a  capias  ad  satisfac- 
iendum, extinguished  the  judgment  itself.  But  a  proceeding  for 
contempt  can  not  interfere  with  the  prosecution  of  any  other 
remedy  to  which  Mims  may  be  entitled,  except  that  he  can  not  be 
paid  twice. 

The  remedy  of  a  surety,  who  is  dissatisfied  with  the  degree  of 
Vol.  XXXVIII— 5 
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activity  displayed  by  the  creditor  in  the  pui^suit  of  his  principal,  is 
to  pay  the  debt  hiofiself.  This  subrogates  him  tb  all  the  rights  and 
remedies icf  the  creditor,  and  he  can  then  manage  the  affair  to  snit 
himself. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affimmd. 


Statr  v.  Williford. 

(86  Ark.  1S5.) 

Execution  —  exemption  —  debt  on  baiUfond, 

A  Judgment  debtor  on  a  bail-bond  to  the  State  la  entitled  to  the  statatoiy  ep 
emptions  on  execution  issuing  on  contract  debts.* 

nUPERSEDEAS  of  execution.    The  opinion  states  the  facts. 

L.  Gregg,  for  appellant. 
B,  R.  Davidson^  for  appellee. 

English,  0.  J.  It  appears  from  the  transcript  of  the  record  in 
this  case,  that  on  the  eighth  of  December,  1877,  one  William  Willi- 
ford was  in  cnstody  before  a  justice  of  peace  of  Washington  oountji 
charged  with  forgery  and  grand  larceny,  and  was  admitted  to  bail 
by  the  sheriff,  nnder  an  order  of  the  magistrate,  in  the  penal  sum 
of  t500  for  his  appearance  for  examination  on  the  tenth  of  the 
same  month,  and  Elizabeth  Williford  and  John  Fletcher  became 
his  sureties  in  the  bail-bond.  That  he  failed  to  appear  according 
to  the  condition  of  the  bond,  and  there  was  a  forfeiture. 

That  suit  was  brought  on  the  bond,  in  the  name  of  the  State, 
against  the  sureties,  in  the  Circuit  Court  of  Washington  county, 
and  on  the  twenty-ninth  of  July,  1879,  judgment  was  rendered 
against  them  for  $500,  the  penalty  of  the  bond,  and  for  costs. 

That  on  the  fifth  of  November,  1879,  an  execution  was  issued  on 
the  judgment,  and  on  the  twenty-ninth  of  the  same  month  levied 
by  the  sheriff  on  a  crib  of  corn  supposed  to  contain  200  bnshels, 
more  or  less,  as  the  property  of  the  defendants  therein. 

-,l  Mil.  I  ■     ..I "^ 

*  Compare  Whiteacre  v.  Rector  (29  Gratt.  714),  26  Am.  Rep.  480. 
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That  the  defendants  severally  scheduled  the  corn  levied  on  with 
other  personal  property,  as  exempt  from  execution,  before  the  clerk 
of  the  court,  who  issued  a  supersedeas,  and  the  execution  ^''as  re- 
uirDed,  etc. 

That  at  the  January  term  of  the  Circuit  Court,  1880,  the  State, 
by  her  prosecuting  attorney,  filed  a  petition,  setting  out  the  facts, 
and  praying  the  court  to  quash  the  supersedeas  issued  by  the  clerk. 

On  the  hearing  of  the  motion,  the  court  specifically  found  the 
liict  to  be  ''  that  the  State  recovered  judgment  against  defendants 
on  a  bail-bond  given  in  a  criminal  prosecution  for  $500  ;  and  while 
the  judgment  was  in  full  force,  an  execution  was  duly  issued 
thereon,  and  levied  upon  200  bushels  of  corn  belonging  to  defend- 
ants. That  they  respectively  owned  property,  said  Fletcher  to  the 
amount  of  1329.20,  and  said  Williford  $288  (including  the  corn,, 
each  claiming  part  of  it),  within  said  county  of  Washington  ;  and 
that  they  had  duly  scheduled  and  claimed  the  same  as  exempt  from 
execution,  and  that  the  clerk  who  issued  said  execution  had  issued 
a  «]<;?^«06beu  against  said  execution,  upon  which  said  200  bushels 
of  com  were  i*eleased  from  said  levy,  and  said  execution  returned 
DQsatisfied." 

It  was  agreed  that  Elizabeth  Willifold  and  Jolin  Fletcher  were 
residents  and  citizens  of  Washington  county,  and  each  the  head  of 
a  family,  and  that  their  schedules  were  in  regular  form,  etc. 

And  the  court  declared  the  law  to  be:  ^*That  upon  a  judgment 
in  favor  of  the  State  upon  a  bail-bond  forfeited  in  a  criminal  pros- 
ecution, and  an  execution  issued  thereon,  the  defendants  in  such 
an  execution  have  the  same  right  to  schedule  their  property  against 
such  execntion  as  by  law  they  have  to  schedule  property  levied 
npon  an  execution  issued  upon  a  judgment  recovered  in  an  action 
of  debt  by  contract  between  private  persons.'' 

The  court  refused  to  quash  the  i>upersedea,%  luul  tlie  State  took  a 
I'ill  of  exceptions,  and  appealed. 

"The  personal  property  of  any  resident  of  tliis  State,  who  is 
married  or  the  head  of  a  family,  m  specific  articles  to  be  selected 
by  such  resident,  not  exceeding  in  value  the  sum  of  five  hundred 
'lollars,  in  addition  to  his  or  her  wearing  apparel,  and  that  of  his 
•T  her  family,  shall  be  exempt  from  seizure  on  attachment,  or  sale 
•jn  execntion  or  other  process  from  any  court,  on  debt  by  contract." 
Art.  9,  §  2,  Const.  1874. 

The  bail-bond  in  question  was  a  debt  by  contract.     Appellees 
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coDtracted  and  boimd  themselves  by  the  bond  to  pay  the  State 
1500,  if  their  principal  did  not  keep  its  condition. 

The  only  question  in  the  case  is,  wei-c  appellees  entitled  to  the 
exemption  claimed  by  them  as  against  the  State,  which  is  not  ex- 
pressly named  in  the  exemption  clause  of  the  Constitution  aboTe 
copied? 

It  is  an  old  maxim  of  the  common  law,  that  "  the  king  is  not 
bound  by  any  statute,  if  he  be  not  expressly  named  therein,  unless 
there  be  equivalent  words,  or  unless  the  prerogative  be  included  by 
necessary  implication  ;  for  it  is  inferred  prima  facie  that  the  law 
made  by  the  crown,  with  the  assent  of  lords  and  commons,  is  made 
for  subjects,  and  not  for  the  crown;  but  this  rule  seems  to  apply 
only  where  the  property  or  peculiar  principles  of  the  crown  are  af- 
fected ;  and  this  distinction  is  laid  down,  that  where  the  king  has 
any  prerogative,  estate,  right,  title  or  interest,  he  shall  not  be  barred 
of  them  by  the  general  words  of  an  act,  if  he  be  not  named  therein. 
Yet  if  a  statute  be  intended  to  give  a  remedy  against  a  wrong,  the 
king,  though  not  named,  shall  be  bound  by  it ;  and  the  king  is 
impliedly  bound  by  statutes  passed  for  the  public  good,  the  relief 
of  the  poor,  the  general  advancement  of  learning,  religion  aud 
justice,  or  for  the  prevention  of  fraud,"  etc.  Broom's  Leg.  Maxims 
(4th  ed.),  pp.  84-5  ;  marg.  p.  51. 

In  the  United  States  the  same  principle  has  been  held  applicable 
to  Federal  and  State  governments,  not  upon  any  notion  of  preroga- 
tive, for  oven  in  England,  where  the  doctrine  is  stated  under  the 
head  of  Prerogative,  this,  in  effect,  means  nothing  more  than  that 
this  exception  is  made  from  the  statute  for  the  public  good,  and  the 
king  represents  the  nation.  The  real  ground  is  a  great  principle 
of  public  policy — which  belongs  alike  to  all  governments  —  that 
the  public  interests  should  not  be  prejudiced  by  the  negligence  of 
public  officers  to  whose  care  they  are  confided.  U7iUed  Stales  y- 
Knight,  14  Pet.  315,  Thompson  on  Homesteads  and  Exemptions, 
§385. 

The  rule  was  applied  in  Cole  v.  White  County,  32  Ark,  51,  where 
it  was  said  :  "  It  is  also  another  well  settled  rule,  that  in  the  con- 
struction of  statutes  declaring  or  affecting  rights  and  interests, 
general  words  do  not  include  the  State  or  affect  its  rights,  unless  it 
be  specially  named,  or  it  bo  clear  by  necessary  implication,  that  the 
State  was  intended  to  be  included." 

Section  1  of  article  9  of  the  Constitntion  provides,  that  "the 
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personal  property  of  any  resident  of  the  Statc^  who  is  uot  murried 
or  the  heud  of  a  family,  iu  specific  articles  to  be  selected  by  such 
leaidenty  not  exceeding  iu  value  the  sum  of  |s200y  in  addition  to  his 
or  her  wearing  apparel,  shall  be  exempt  from  seizure  on  attachment 
or  sale  on  execution,  or  other  process  from  any  court,  issued  for  the 
collection  of  any  debt  by  contract,"  etc. 

The  next  section,  copied  above,  extends  the  exemption  in  favor 
of  a  maiTied  person,  or  head  of  a  family,  to  pei-sonal  property  to 
the  value  of  $500.  This  enlargement  of  the  exemption  was  in 
favor  of  families. 

It  was  a  hfimane  public  policy  for  the  benefit  and  protection  of 
the  poor,  who  are  the  largest  class  of  communites.  The  purpose 
of  the  framers  of  the  Constitution  was  to  secure  them  in  the  pos- 
session of  the  means  of  subsistence  and  of  making  a  support.  The 
exemptions  of  personal  property  in  the  two  sections  were  for  the 
relief  of  the  poor,  and  acts  for  the  relief  of  this  class  are  within  an 
exception  to  the  above  rule  that  the  State  is  not  embraced  unless 
uamed. 

In  Doe  V.  Deavors,  11  Ga.  79,  a  case  involving  the  question 
of  the  exemption  of  personal  property  from  execution  under  a 
statute  of  Qeorgia,  the  court,  recognizing  the  general  rule  that  the 
State  is  not  bound  byastatute  unless  named,  and  the  exceptions  to 
the  rale  as  stated  in  the  old  books,  said  :  ''  In  our  judgment,  the 
State  falls  within  the  operation  of  a  public  law,  passed  for  the 
benefit  of  the  poor,  and  the  State  is  within  the  policy  of  our  own 
legislation  upon  this  subject-matter." 

There  the  property  exempted  for  the  benefit  of  a  family  was  levied 
upon  under  an  execution  for  taxes.  Hei'e  no  personal  property  is 
exempt  from  sale  for  taxes,  but  for  debts  by  contract. 

In  Stale  v.  Pitis,  61  Mo.  133,  the  State  recovered  a  judgment 
against  a  surety  on  a  forfeited  recognizance,  upon  which  an  execu- 
tion wa8  issued,  and  levied  on  defendant's  homestead,  who  claimed 
that  it  was  exempt.  The  State  was  not  named  in  the  statute  ex- 
empting homesteads,  nor  in  the  statute  exempting  certain  personal 
property  from  execution.  Thecourt  held  that  the  statutes  had  a  com- 
mon object  in  vie^.  That  in  the  latter  it  was  to  allow  the  family, 
for  their  comfort  and  support,  to  keep  certain  necessary  articles  of 
personal  property  of  which  they  could  not  be  deprived,  and  in  the 
former  to  have  a  secure  and  permanent  home,  free  from  the  attacks 
of  all  creditors.    That  from  the  language  in  the  enactments,  and 
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the  history  of  the  Missouri  legislature  on  the  subject,  the  court  was 
of  opinion  that  the  State  was  included  by  implication,  and  did  not 
stand  in  an  attitude  different  from  any  other  creditor. 

There  have  been  similar  decisions  in  Illinois.  Conroy  v.  Sullivan, 
44  Hi.  451 ;  Loom  is  v.  Gei'S07i,  62  id.  13. 

There  was  a  like  ruling  in  Commonwealth  v.  Lay^  12  Bush,  283  ; 
8.  C,  23  Am.  Rep.  718. 

In  Brooks  v.  State^  54  Ga.  37,  the  court  recognizing  the  rule  that 
the  State  was  embraced  by  implication  in  the  general  words  of  a 
statute  enacted  for  the  support  of  the  poor,  held  that  the  home- 
stead of  a  defaulting  tax-collector  was  not  exempt. 

No  harm  can  come  to  the  State  from  holding  that  sureties  in  a 
forfeited  bail-bond  mav  claim  the  benefit  of  the  constitutional  ex- 
emption  of  personal  property  as  against  her. 

The  statute  makes  it  the  duty  of  officers  taking  bail,  to  require 
sureties  to  mykc  affidavit  that  they  are  residents  of  the  State,  and 
owners  of  visible  property,  over  and  above  that  exempt  from  exe- 
cution, to  the  value  of  the  sum  in  which  bail  is  required,  and  that 
they  are  worth  tiiat  amount  after  the  payment  of  their  debts  and 
liabilities.     Gantt's  Digest,  §§  1719-20. 

If  the  odicer  fiiil  to  discharge  his  duty,  he  is  subject  to  removal. 
If  the  sureties  make  false  oaths,  they  may  be  punished  for  perjury. 

Fletcher  had  a  wife  and  children.  Mrs.  Williford  was  a  widow 
with  children.  Look  in i;  at  their  schedules,  each  of  them  seems  to 
have  owned  a  horse,  a  few  hogs,  some  farming  implements,  house- 
hold and  kitchen  furniture,  part  of  the  corn  levied  on,  and  one  of 
tboni  a  cow  and  calf.  The  court  found  the  aggregate  value  of 
their  ))roperty  to  bo  $017.20.  If  all  their  property  had  been  sold 
under  the  execution,  it  is  probable  it  would  not  have  brought  more 
than  the  debt  and  costs,  and  the  two  families  Avould  have  been  left 
destitute  —  perhaps  a  charge  upon  the  public,  or  objects  of  charity. 

This  U  but  a  single  example,  but  it  illustrates  the  policy  of  the 
exemption  clause  of  the  Constitution  in  question,  and  furnishes  a 
reason  for  holdinsr  that  the  State  is  included  bv  implication. 

It  is  to  be  hoped,  for  the  credit  of  appellees  (and  the  officer  wlm 
took  the  bail-bond),  that  they  had  more  property  when  they  exe- 
cuted the  bond,  and  made  the  affidavit  required  by  law,  than  ther 
had  when  thev  filed  their  schedules. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Andkhson  V.  Pearce. 

(36  Ark.  298.) 

Agency  —  instrumeni  by  public  officer —  mode  of  execvting, 

A  dae  blU  **  for  work  done  f>D  the  Hazel  Vallej  echool-house  and  hall/'  and 
signed  bj  two  individuals  with  the  addition  **  committee/'  la  the  personal 
obligation  of  the  signers.* 

ACTION  on  a  due-bill.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

R.  B.  Davidson,  for  appellant 

U.  M.  Bo^e,  fur  appeliee. 

Haukisok,  J.  This  was  an  action  by  S.  V.  Pearce  and  William 
T.  M.  Stewart,  partners  in  the  carpenter's  trade  under  the  firm 
name  of  Pearce  &  Stewart,  against  0.  I.  Anderson  and  S.  J.  Hop- 
kins, upon  the  following  instrument: 

"  August  28,  1878. 

"  Balance  due  Pearce  &  Stewart,  one  hundred  and  seventy-eight 

dollars  (ftlTS),  for  work  done  on   Hazel  Valley  school-house  and 

ball. 

"0.  I.  Andkrson, 

"S.J.  Hopkins, 

**  Committee:^* 

The  complaint  alleged  that  the  instrument  was  given  to  the 
plaintiffs  for  work  and  labor  done  and  performed  by  them  at  the 
instiiDco  and  request  of  the  defendants  in  and  about  the  building 
of  ji  house  known  as  the  *'  Hazel  Valley  school-house  and  hall," 
and  that  they  thereby  promised  to  pay  them  the  sum  of  money 
luTein  mentioned  on  demand. 

[Omitting  a  minor  consideration.] 

The  ap)>e11unt  also  insists  that  the  instrument  sued  on  does  not 
import  a  promise  or  obligation  of  the  makers  to  pay  the  sum  of 
money  specified  in  it. 

*8eeeoii(ni.  School  tovsm  of  MonticeUoY.  Kejiddll  (7S  Ind.  91),  37  Am.  Bep.  189,  and  note  14% 
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The  word  ''  committee/'  following  the  signatarc  of  the  makers, 
does  not  evince  an  intention  that  they  themselves  were  not  to  be 
bonnd,  or  that  the  debt  thereby  admitted  was  not  their  own. 

Daniel,  in  his  work  on  Negotiable  Instraments,  says  :  ''If  the 
agent  sign  a  note  with  his  own  name  and  discloses  no  principal,  be 
is  personally  bonnd.  The  party  so  signing  must  have  intended  to 
bind  somebody  upon  the  instrument,  and  no  promisor  but  himself 
therein  appearing,  it  must  be  construed  as  his  note,  or  as  a  nullity. 
And  though  he  term  himself  *  agent,'  such  suffix  to  his  name  will 
be  regarded  as  a  mere  descriptio  personcB,  or  as  an  ear-mark  of  the 
transaction,  and  may  be  rejected  as  surplusage."  1  Dan.  Neg.  Inst. 
§  305  ;  Graham  v.  Campbell^  66  Ga.  258 ;  Collins  v.  Buckeye  StaU 
Ins,  Co.,  17  Ohio  St.  215;  Williams  v.  Bobbins,  16  Gray.  77;  Ar- 
nold v.  Sprague,  34  Vt  402. 

[A  minor  holding  omitted.] 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Clayton  v.  Johnsok. 

(^  Aric.  400.) 

Assignment  for  benefit  of  creditors— condition  for  reUase. 

An  assignment  of  all  an  insolvent's  property  for  tbe  bene6t  of  crediton. 
conditioned  for  a  fall  release  from  the  creditors  accepting  it,  ia  not  in- 
vlilid.* 

REPLEVIN.    The  opinion  states  the  point.    The  plaintiff  had 
judgment  below. 

N.  T.  White  and  Met.  L.  Jones,  for  appellants. 
Bell  S  Elliott,  for  assignee. 

Ekolish,  G.  J.  [Omitting  immaterial  statement  and  other 
points.]  The  court  below  refused  to  declare  the  law  to  be  that  the 
deed  was  fraudulent  and  void  as  to  the  dissenting  creditors,  because 


*  See  contra,  Hvibbard  ▼.  McNaiuohton^  pottt. 
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of  the  clause  in  it  that  uo  creditor  should  participate  in  the  assets 
unless  he  accepted  the  same  in  full  of  his  claim. 

Uuder  the  Assignment  Act,  the  assignee  is  required  to  sell  all  the 
property  assigned  to  him  for  the  payment  of  debts,  at  public  auction, 
within  one  hundred  and  twenty  days  after  the  execution  of  the  bond, 
which  he  is  required  by  the  act  to  give. 

An  insolvent  debtor  cannot  therefore  by  assignment  tie  up  his 
property  in  the  hands  of  an  assignee  for  an  indefinite  period,  with 
the  ?iew  to  coercing  any  reluctant  creditors  to  accept  a  provision 
which  they  may  dislike. 

By  the  Statute  of  Frauds,  "  Every  conveyance  or  assignment,  etc., 
made  or  contrived  with  the  intent  to  hinder,  delay  or  defraud 
creditors,  or  other  persons  of  their  lawful  actions,  damages,  for- 
feitures, debts  or  demands,  as  against  creditors  and  purchasers 
prior  and  subsequent  shall  be  void.*'     Gantt's  Dig.,  §  2954. 

In  McCain  v.  Pickens,  32  Ark.  399,  there  was  a  provision  in  the 
deed  of  assignment,  that  accepting  creditors  should  release  the  as- 
signor, hut  it  did  not  appear  that  any  creditor  accepted  the  pro- 
visions of  the  trust,  and  the  court  held  that  their  assent  to  such  an 
assigument  would  not  be  presumed.  The  question  whether  the 
deed  was  fraudulent  and  void,  because  of  such  provision  for  a  re- 
lease, was  not  presented,  nor  has  it  heretofore  been  decided  by 
this  court 

In  England,  a  stipulation  in  an  assignment  for  the  release  of 
the  debtor  as  a  condition  of  i-eceiving  the  benefit  of  the  deed,  has 
been  held  valid  even  against  a  claim  of  the  crown  (King  v.  Watson^ 
3  Price,  6),  and  such  stipulations  continue  to  be  inserted  in  ,the 
forms  now  in  use.     Burrill  on  Assignments  (2d  ed.),  156. 

In  Jackson  v.  LoniaSy  4  T.  R.  166,  there  was  a  proviso  to  the  as. 
signment,  that  in  case  any  creditor  should  not  execute  the  trust 
deed,  which  contained,  among  other  things,  a  release  of  the  debts,  by 
a  given  day,  he  should  not  be  entitled  to  the  benefit  of  it,  and  the 
validity  of  the  deed  seems  to  have  been  conceded.  There  was  also 
a  provision  in  the  deed  that  the  share  of  any  non-accepting  ci*editor 
should  be  paid  back  to  the  debtor.  Kent,  commenting  on  that 
case  (2  Com.  534,  12th  ed.,  p.  736),  says  that  such  a  reservation  for 
the  benefit  of  the  debtor  would  render  the  deed  invalid  under 
many  of  the  American  decisions. 

The  leading  American  case  on  the  precise  question  now  before 
Ds  is  Brashear  v.  West,  7  Pet.  608.  In  that  case,  West  executed  a 
Vol.  XXXVIII— 6 
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deed  in  April,  1807,  at  Philadelphia,  by  which  he  conveyed  to  trus- 
tees, all  his  estate,  real,  personal  and  mixed,  in  trust  to  sell  the 
same  as  soon  as  conveniently  might  be,  and  to  collect  all  debts  due 
to  bim,  and  to  pay  and  discharge  the  debts  duo  from  him,  first  to 
certain  preferred  creditors,  and  afterward  to  creditors  generally; 
*'  provided,  nevertheless,  that  none  of  the  above  described  creditors 
shall  be  entitled  to  receive  any  part  or  dividend  of  the  property 
hereby  conveyed,  or  its  proceeds,  who  shall  not,  within  ninety  days 
from  the  date  hereof,  sign  and  execute  a  full  and  complete  release 
of  all  claims  and  demands  upon  said  West,  of  any  nature  or  sort 
whatever."  Chief  Justice  Marshall,  who  delivered  the  opinion 
of  the  court,  said:  '*  The  most  serious  objection  to  the  deed  is,  that 
it  excludes  all  ci'editors  who  shall  not,  wiihin  ninety  days,  execute 
a  release  of  all  claims  and  demands  on  said  West  of  any  nature  or 
kind  whatever.  The  stipulation  cannot  operate  to  the  exclusion  of 
any  portion  of  the  debtor's  property  from  the  payment  of  his  debts. 
If  a  surplus  should  remain  after  their  extinguishment,  that  would 
be  rightfully  his.  Should  the  fund  not  be  adequate,  no  part  of 
it  13  relinquished.  The  creditor  releases  his  claim  only  to  the  future 
labors  of  his  debtor.  If  this  release  were  voluntary,  it  would  be 
unexceptionable.  But  it  is  induced  by  the  necessity  ansing  from 
the  certainty  of  being  postponed  to  all  those  creditors  who  shall 
accept  the  terms  by  giving  the  release.  It  is  not  therefore  voluntary. 
Humanity  and  policy  however  both  plead  so  strongly  in  favor  of 
leaving  the  product  of  his  future  labor  to  the  debtor,  who  has  sur- 
rendered all  his  property,  that  in  every  commercial  country  known 
to  us  except  our  own  tlie  ])rinciple  is  established  by  law.  This  cer- 
tainly furnishes  a  very  imposing  argument  against  its  being  deemed 
fraudulent.  The  objection  is  certainly  powerful  that  its  tendency 
is  to  delay  creditors.  If  there  be  a  surplus,  this  surplus  is  placed, 
in  some  degree,  out  of  the  reach  of  those  Avho  do  not  sign  the  release, 
and  thereby  entitle  themselves  under  the  deed.  The  weight  of  this 
argument  is  felt;  but  the  property  is  not  entirely  locked  up.  A 
court  of  equity,  or  courts  exercising  chancery  jurisdiction,  will 
compel  the  execution  of  the  trust,  and  decree  what  may  remain  to 
the  creditors  who  have  not  acceded  to  the  deed.  Yet  we  are  far 
from  being  satisfied,  that  upon  general  principles,  such  a  deed 
ought  to  be  sustained.  But  whatever  may  be  the  intrinsic  weight 
of  the  objection,  it  seems  not  to  have  prevailed  in  Pennsylvania. 
The  construction  which  the  courts  of  that  State  have  put  on  the 
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Penusjlvania  Statute  of  Frauds,  must  be  received  iu  the  courts  of 
the  United  Stales.  Iu  LippincoU  v.  Barker,  2  Biiiuey,  174,  this 
question  arose,  and  was  decided,  after  elaborate  argument,  in  favor 
of  the  validity  of  the  deed.  This  decision  was  made  in  1809,  and 
has,  we  understand,  been  considered  ever  since  as  settled  law.  In 
PearpouU  v.  Giahaniy  4  Wash.  232,  the  same  question  was 
made,  and  was  decided,  by  Judge  WAdHiNGTOK,  in  favor  of  the 
validity  of  the  deed.  This  decision  was  made  in  181G.  We  are  in- 
formed of  DO  contrary  decision  in  the  State  of  Pennsylvania,  and 
must  consider  it  as  the  settled  construction  of  their  statute.  The 
validity  of  the  deed  cannot  now  be  controverted,  no  actual  fraud 
being  imputed  to  it." 

This  opinion  of  the  Supreme  Court  of  the  United  States  was  de- 
livered by  Chief  Justice  Marshall,  in  January,  1833. 

The  argument  of  Chief  Justice  Tilghman,  in  Lippiiicoit  v.  Bar- 
kei\  2  Binuey,  180,  in  favor  of  the  validity  of  the  deed  in  that  case, 
which  was  an  assignment  of  all  the  debtor's  property  for  the  benefit 
of  liis  creditors,  with  a  condition  for  release,  and  without  reserva- 
tion for  the  benefit  of  the  debtor,  is  very  cogent  and  persuasive. 
The  decision  is  not  put  upon  any  peculiarity  in  the  Statute  of  Frauds 
of  Pennsylvania,  but  upon  principles  announced. 

Tills  decision  has  been  repeatedly  followed  in  Pennsylvania,  and 
has  not  been  overruled.  See  references  to  the  cases  in  Brightly's 
Digest,  Title  Assignment;  Burrill  on  Assignment  (2d  ed.),  159. 

In  Lea^s  Appeal,  9  Barr.  50G,  the  court  said  that  the  stipulation 
for  a  release  was  in  accordance  with  the  spirit  of  tlio  bankrupt  laws 
of  the  commercial  world,  and  with  the  spirit  of  the  age,  that  where 
an  unfortunate  debtor  surrenders  all  his  property  to  his  creditors 
for  their  benefit,  he  ought  to  be  allowed  to  begin  the  world  again 
unirammellcd,  for  his  own  benefit  and  that  of  his  family. 

The  question  was  before  the  Court  of  Appeals  of  Virginia,  1837, 
in  SkipwUIi's  Exr.  v.  Cunnitigham,  8  Leigh,  271.  The  debtor  made  a 
geucnil  assignment  to  trustees  to  pay  certain  preferred  creditors, 
and  then  all  others  pro  rata  who  would  execute  a  release,  etc.  The 
opinion  of  the  court  was  delivered  by  Henry  St.  Georgk  Tucker, 
president,  who  after  showing  that  it  was  not  against  the  statute  of 
frauds  for  a  merchant,  in  failing  .circumstances,  to  prefer  one  class 
of  creditors  to  another,  etc.,  said:  **Next,  it  is  said  that  the  deed 
was  a  fraud  upon  the  creditors  generally,  because  it  demanded  a 
general  release  of  the  whole  debt  of  each  creditor,  upon  payment 
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of  a  part.  On  this  subject  a  distinction  has  been  made  in  the 
cases^  between  the  conveyance  of  the  whole,  and  the  conveyance  of 
a  part  only  of  the  debtor's  property,  upon  condition  that  the  cred- 
itors should  compound  and  accept  a  part  of  their  debts  and  give  a 
release  for  the  residue.  The  former  is  considered  admissible  and 
valid  —  the  latter  as  oppressive  upon  creditors  and  as  fraudulent 
and  pernicious  in  its  tendencies.  Seaving  v.  Brinkerhoff^  5  Johns. 
Gh.  332 .  The  English  cases  are  all  founded  upon  the  conccssioti 
of  the  principle  that  such  compositions  are  lawful,  where  the  party 
has  conveyed  the  whole  of  his  property  and  there  is  no  concealment 
or  underhand  agreement  with  particular  creditors.  Cockshoil  v. 
Bennett,  2  T.  R  763  ;  Jackson  v.  Lomas,  4  id.  I6G.  Such  com- 
positions are  in  spirit  of  the  bankrupt  laws,  and  can  not  there- 
fore be  branded  with  imputation  of  fraud.  *  Humanity  autl 
policy,'  says  the  chief  justice  of  the  United  States,  'plead  so 
strongly  in  favor  of  leaving  the  product  of  his  future  labor  to  tlie 
debtor  who  surrendered  all  his  property,  that  in  every  commercial 
country  known  to  us  except  our  own,  the  principle  is  established 
by  law/  (He  means  that  the  principle  is  established  by  the  statute 
law,  and  compulsory).  *  This  furnishes  a  very  imposing  argument 
against  its  being  a  fraud.  Brashear  v.  Wed,  7  Pet  615.  It  is  difficult 
indeed  to  imagine  on  what  the  right  of  composition  by  the  assent 
of  the  creditors  can  be  contested,  if  the  right  of  preference  be  con- 
ceded. He  who  gives  up  his  all,  and  who  in  doing  so,  has  a  right 
to  pay  one  in  exclusion  of  others,  cannot  justly  be  charged  with 
fraud,  because  he  prefers  those  who  humanely  surrender  all  claim 
to  his  future  labors.  To  set  aside  such  preference  as  fraudulent,  m 
to  deny  the  right  to  prefer,  which,  on  all  hands,  is  conceded.  Ac- 
cordingly, such  agreements,  if  executed,  are  acknowledged  to  be 
valid  and  binding.  Heathcote  v.  Croomlianks,  2  T.  R.  24  ;  Lynn  v. 
Bruce,  2  H.  Bl.  317.  But  it  is  not  less  true,  that  if  they  are  of  only 
part  of  the  debtor's  property,  the  transaction  is  oppressive  upon  the 
creditors,  and  fraudulent.  A  debtor  is  bound  by  duty  to  devote 
the  whole  of  his  property  to  the  satisfaction  of  his  creditors'  de- 
mands. 7  Pet.  614.  He  can  have  no  right,  while  he  is  full-handed, 
to  extort  from  them  a  release  of  part  of  their  jnst  claims.  *  ♦  * 
It  is  a  contrivance  on  the  debtor's  part  to  protect  and  secare  a  part 
of  his  property  from  his  creditors,  and  is  therefore  distinctly  in 
conflict  with  that  statute,  which  avoids  every  con  tract  or  con  vejance 
of  a  debtor,  contrived  of  purpose  to  hinder,  delay  or  defraud  creditors. 
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He  may  protect  his  person,  indeed,  by  a  fair  composition,  and  sur- 
render  of  all  his  property,  but  ho  cannot  protect  a  part  of  that 
property  by  giving  up  another  part,'  "  etc. 

This  decision  was  followed  in  Phippen  v.  Durham,  8  Gratt.  457, 
and  as  late  as  186S,  in  Gordon  v.  Cannon,  18  id.  387. 

The  question  was  before  Judge  Story,  1826,  in  Halsey  v.  Whitney , 
4  Mason,  206,  on  a  deed  by  which  a  debtor  made  an  assignment  of 
all  his  property  to  a  trustee,  in  trust,  for  certain  of  his  creditors 
who  should  become  parties  to  the  assignment ;  and  upon  the  con- 
sideration that  they  should  release  all  their  respective  claims  and 
demainds  upon  him.  After  reviewing  the  adjudications,  and  show- 
ing that  in  Massachusetts  the  decisions  left  the  question  in 
equilibria^  he  said  :  "  In  Lippincott  v.  Barker,  2  Binn.  174,  where 
the  direct  point  arose,  it  was  settled,  that  a  stipulation  for  a  release 
was  not  fraudulent.  The  reasoning  of  the  court  is  limited  indeed 
to  the  circumstances  of  that  particular  case,  but  it  would  bedfficult 
not  to  perceive  that  it  naturally  reaches  further.  1  find  also,  that 
my  brother,  Mr,  Justice  Washington,  in  Pearpoxnt  v.  Graham,  4 
Wash.  232,  is  reported  to  have  held,  that  an  assignment  in  trust, 
for  the  benefit  of  such  creditors  as  should  release  their  debts,  is 
founded  upon  a  sufficient  consideration  in  law.  The  case  is  not  in 
point,  but  it  was  properly  decided  on  the  general  principle.  There 
is  however  a  case  in  England  directly  in  point.  It  is.  The  King  tn 
Aid  of  Braddoch,  3  Price,  6,  where  the  very  exception  was 
taken  by  counsel,  and  the  assignment  was  held  good  by  the 
Court  of  Exchequer  against  the  claim  of  the  crown  itself.  The 
weight  of  authority,  then,  is  in  favor  of  the  stipulation  ;  for  the 
decisions  in  New  York  did  not  turn  upon  the  naked  point  of  a  re- 
lease, but  upon  that  as  incorporated  in  a  peculiar  trust.  I  am  free 
to  say,  that  if  the  question  wero  entirely  new,  and  many  estates  had 
not  passed  upon  faith  of  such  assignments,  the  strong  inclination 
of  my  mind  would  be  against  the  validity  of  them.  As  it  is,  1 
yield,  with  reluctance,  to  what  seems  tho  tone  of  authority  in  favor 
of  them.*' 

In  his  Equity  Jurisprudence,  2d  vol.,  §  1036  (12th  ed.).  Judge 
Story  said:  Even  a  stipulation  on  the  part  of  the  debtor, in  such 
an  assignment,  that  creditors  taking  under  it  shall  release  and  dis< 
charge  him  from  all  their  further  claims  beyond  the  property  as- 
signed, will,  it  seems,  be  invalid."  Citing  in  note,  Halsey  v.  Whit^ 
neii,  4  Mason,  206,  and  other  cases. 
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in  Ahibuma  it  was  settled^  by  a  series  of  adjudications,  that  a 
debtor  could,  in  an  assignment  of  all  bis  property  for  the  benefit  of 
his  creditors,  making  no  reservation  to  himself,  stipulate  that  the 
creditors  accepting  the  assignment  thus  made  should  release  him 
from  all  further  liability.  Robinson  v.  Rapelye,  2  Stew.  86;  Ashurst 
V.  Martin,  9  Port  566;  West  v*  Snodgrass,  17  Ala.  640;  Rankin  t. 
Lodor,  21  id.  380. 

But  by  a  provision  of  the  Code  of  1866,  it  was  declared  that  an 
assignment  stipulating  for  such  release  should  be  void  as  to  cred- 
itors. Perry  Ins,  a  fid  Trust  Co,  v.  Foster,  68  Ala.  50Z ;  s.  c,  5J9 
Am.  Rep.  779. 

In  Maine  a  stipulation  for  a  release  was  held  valid.  Fox  v.  Adatns, 
6  Oreenl.  209;  Todd  v.  Buckman,  2  Fairf.  11  Me.  41.  But  this  was 
changed  by  statute.  Pearson  v.  Crosby,  23  id.  263;  Wheelers. 
Evans,  26  id.  136. 

In  Maryland  it  has  been  decided,  on  principle,  that  the  debtor 
might  stipulate  for  a  release,  but  there  were  dissenting  opinions. 
McCall  v.  Umkley,  4  Gill.  128;  KettleweU  v.  Stewart,  8  id.  602. 

In  Haven  v.  Ricliardson,  6  N.  H.  125,  the  court  concurred  in  the 
conclusion  of  Judge  Stobt  (4  Mason,  223,  231),  that  an  assignment; 
containing  a  stipulation  for  a  release  was  not  fraudulent  Though 
it  seems  that  afterward  this  was  prohibited  by  statute.  Burr,  on 
Ass.  (2d  ed.)  162. 

In  South  Carolina  a  stipulation  for  a  release  is  valid.  Nxolon  v. 
Douglas,  2  Hill  Ch.  443 ;  LePrince  v.  Ouhllemot,  1  Rich.  Eq.  187. 

In  Rhode  Island  stipulations  in  general  assignments,  as  condi- 
tions of  preference,  have  always  been  allowed.  Angell  on  Ass.  112; 
Burr,  on  Ass.  (2d  ed.)  163. 

So  in  Vermont,  before  the  act  of  November  8,  1843,  prohibiting 
general  assignments,  stipulations  for  a  release,  as  conditions  of 
preference,  were  held  valid.     Hall  v.  Denison,  17  Vt.  310. 

In  Grover  v.  Wakeman,  11  Wend.  189,  the  cases  are  reviewed  by 
Mr.  Justice  SouTiJERLAND,  and  a  stipulation  for  a  release  held  to 
avoid  the  assignment. 

The  adjudications  are  also  reviewed  in  Burr,  on  Ass.  (2d.  ed.) 
15(3,  178,  and  shown  to  be  in  conflict. 

The  cases  pro  and  con  are  also  collected  and  cited  in  a  note  to 
Bump  on  Fraudulent  Assignments,  4'>3,  and  he  thinks  the  weight 
of  authority  is  against  the  validity  of  stipulations  for  release. 
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There  is  also  a  review  of  the  cases  in  1  Am.  Lead.  Gas.  (Hare  & 
Wallace  notes)  71,  etc.,  but  no  expression  of  opinion  as  to  weight. 

In  .some  of  the  cases  cited  as  against  the  validity  of  a  deed,  with 
a  stipulation  for  release,  the  debtor  assigned  part  of  his  property, 
and  not  the  whole,  and  in  others,  reserved  to  himself  the  benefit  of 
any  surplus.  Others  are  influenced  by  statutes  prohibiting  prefer- 
ence. 

It  was  said  in  MiUer  v.  Conklin,  17  Oa.  430,  that  the  decisions 
snstaining  the  validity  of  a  deed  with  a  stipulation  for  a  release, 
were  made  in  the  earlier  days  of  the  Republic,  when  our  policy, 
legiil  and  commercial,  had  but  slightly  diverged  from  that  of  Great 
Britain. 

None  of  them  however  are  as  old  as  the  common  law,  on  which 
they  were  based,  and  which  has  not  ceased  to  be  of  value  on  ac- 
count of  its  venerable  age.  Moreover,  some  of  our  greatest  lawyers 
and  jurists  lived  in  the  earlier  days  of  the  Republic. 

The  authorities  are  in  harmony,  that  an  insolvent  or  failing 
debtor  may  make  a  valid  assignment  of  all  his  property  to  preferred 
creditors,  leaving  others,  unprovided  for,  to  look  to  his  future  labor 
and  acquisitions  for  the  satisfaction  of  their  claims. 

This  being  so,  why  may  he  not  prefer  such  as  may  give  a  release? 
Creditors  refusing  are  simply  unprovided  for. 

There  being  no  statute  in  this  State  prohibiting  it,  there  is  noth- 
ing in  the  general  statute  against  fraudulent  conveyances  which  can 
be  construed  to  prevent  a  debtor  from  assigning  all  of  his  property, 
without  reservation  of  benefit  to  himself,  to  a  trustee  for  the  pay- 
ment of  his  debts,  with  a  stipulation  for  a  i*elease. 

In  the  language  of  Chief  Justice  Marshall,  both  policy  and 
humanity  plead  strongly  in  favor  of  leaving  to  the  ucfortunate 
debtor,  who  in  good  faith  sun*enders  all  his  property  to  his  credi- 
tors, the  benefit  of  his  future  labor. 

The  question  is  by  no  means  free  of  doubt,  owning  to  the  con- 
flict of  judicial  opinions,  but  after  looking  over  the  whole  field,  and 
considering  the  cases  pro  and  con,  wc  have  concluded  to  affirm  the 
ruling  of  the  court  below  on  this  point. 

[Omitting  minor  points.] 

TJpon  the  facts  of  the  case,  appellee  was  entitled  to  maintain  re- 
plevin for  the  goods  as  against  appellant. 

Judgment  affirmed. 
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TuBPBiir  v.  Booth. 

(66Ca].68.) 
AoUon  —  offoinat  grand  J$irmr» 

No  one  Is  liable  to  a  dvil  action  for  his  erroneoos  and  malloloiui  oondiMiM* 

grandjaror. 

ACTION  of  damages  for  malicious  presentment    The  opudoD 
states  the  case.    The  defendant  had  judgment  below. 

W.  E.  Turner,  and  D.  8.  Terry,  for  appellant 

0.  W.  ScheU,  for  respondents. 

MoRBisoN,  C.  J.  The  complaint  in  this  case  aTers^  that  in  the 
month  of  March,  1877,  the  defendants,  and  each  of  them,  were  duly, 
legally  and  in  the  manner  and  form  prescribed  by  law,  regularly  im- 
panelled and  sworn  by  the  County  Court  of  Stanislaus  county  ^o 
serve  as  grand  jurors  for  the  term.  That  they,  and  each  of  them, 
took  the  oath  prescribed  by  law,  that  "  they  would  present  no  person 
through  malice,  hatred  or  ill-will,"  but  that  notwithstanding  said 
oath,  the  defendants,  and  each  of  them,  willfully  disregarding  such 
oath,  and  being  actuated  and  influenced  by  a  desire,  and  with  a 
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determioatioa  to  forever  blast,  tarnish  and  ruin  the  good  name  and 
repatation  theretofore  held  and  enjoyed  by  the  plaintiff  among  his 
fellows  and  acqaaintances,  did  willfully,  wantonly  and  maliciously 
ooQspire  together,  and  under  the  pretense  of  doing  and  performing 
their  duties  as  members  of  said  grand  jury,  pretend  to  rcceiye  and 
hear  evidence  against  the  plaintiff  in  a  certain  matter  wherein  the 
plaintiff  was  charged  with  illegal  voting  at  the  general  election  held 
in  this  State  on  the  7th  day  of  November,  1876.  And  after  the  hear- 
ing of  such  evidence,  notwithstanding  they  as  such  grand  jurors, 
were  positively  instructed  by  the  law  ofiQcer  of  the  county  that  no 
indictment  could  lie  against  the  plaintiff  upon  said  evidence,  and 
that  according  to  the  evidence  no  crime  whatever  had  been  com- 
mitted, and  that  no  conviction  could  be  had  thereon,  and  notwith- 
standing the  fact  that  no  evidence  had  been  produced,  testified  to, 
or  heard  before  said  defendants  as  such  jury,  in  any  manner  impli- 
cating the  plaintiff  m  the  commission  of  said  or  any  crime,  these 
defendants  as  such  grand  jury,  collectively  and  individually,  will- 
fully, falsely,  and  fraudulently,  and  without  probable  cause,  and 
being  possessed  of  actual  malice  and  ill-will  against  this  plaintiff, 
and  for  the  solo  purpose  as  aforesaid,  corruptly  did  pretend  to  find  a 
true  bill  and  indictment  against  this  plaintiff  for  falsely  and  illegally 
voting,  eta,  and  such  indictment  was  duly  presented  by  the  fore- 
man of  the  grand  jury,  and  was  filed  according  to  law. 

"  That  said  defendants,  as  such  grand  jurymen,  well  knew  at  the 
time  there  was  accessible  to  them  an  overwhelming  amount  of  testi- 
mony which  would  clearly  show  that  the  charge  of  illegal  voting 
against  this  plaintiff  was  false  and  malicious,  and  without  any 
foDndation  whatever  :  but  they,  so  that  they  might  the  easier  carry 
oat  their  malicious  design  upon  plaintiff,  willfully  and  maliciously 
refused  to  call  in  or  hear  said  testimony.  That  upon  the  indict- 
ment 80  found  and  presented  by  the  defendants,  the  plaintiff  was 
tned  and  acquitted,  the  trial  jurors  not  leaving  their  seats." 

We  have  stated  sufficient  averments  of  the  complaint  to  show 
that  the  action  is  brought  for  the  recovery  of  damages  by  a  person 
against  whom  an  indictment  was  found  by  the  defendants  acting  as 
grand  jurors  of  the  county  of  Stanislaus,  the  gravamen  of  the  action 
being  the  malicious  conduct  of  said  defendants  in  finding  and  pre- 
senting such  indictment. 

It  is  claimed  in  the  first  place  that  the  evidence  upon  which  the 
defendants  found  the  indictment  was  insufficient  to  justify  such  a 
Vol.  XXXVm— 7 
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finding;  and  in  the  second  place,  it  is  charged  that  there  was  ei- 
culpatovj  evidence  which  they  refused  to  hear.  The  case  preseuta 
the  simple  question,  whether  a  grand  juror  is  answerable  civilly 
for  damages  for  an  act  done  by  him  as  such  grand  juror,  in  a  case 
wheiJ  h:  acts  upon  insufficient  evidence;  and  with  a  desira  ma- 
liciously to  injure  the  party  against  whom  the  indictment  is  fouud. 
The  question  is  an  interesting  one,  and  this  is  the  first  case  in  which 
it  has  been  presented  in  the  Supreme  Court  of  this  State. 

It  is  claimed  on  behalf  of  the  defendants,  that  they  are  not  liable, 
because  the  statute  so  declares  ;  and  that  independent  of  any  statute 
on  the  subject,  they  are  exempt  from  all  liability  by  the  pnncipies 
of  the  common  law. 

Section  927  of  the  Penal  Code  provides  that  **  a  grand  jury  can- 
not bo  questioned  for  any  thing  he  may  say  or  any  Tot«  lie  may  give 
in  the  grand  jury  relative  to  a  matter  legally  pending  before  the 
jury,  except  for  perjury  of  which  he  may  have  been  guilty,  in  mat- 
an  accusation  or  giving  testimony  to  his  fellow  jurors.*' 

The  plain  import  and  meaning  of  the  above  language  is  that  no 
grand  juror  shall  be  held  liable  for  damages  in  a  civil  action  for 
any  thing  done  by  him  m  the  grand  jury  room,  and  this  is  bnta 
statutory  declaration  of  the  principle  as  it  existed  at  common  law. 
In  1  Whart.  Am.  Cr.  Law,  §  509,  it  is  said,  that  "  in  no  case  can  a 
member  of  the  grand  jury  be  obliged  or  allowed  to  testify  or  (iis- 
close  in  what  manner  he  or  any  other  member  of  the  jary  voted  on 
any  question  before  them,  or  what  opinions  were  expressed  by  any 
juror  in  relation  to  any  such  questions.'* 

'*  The  secret  inquisitorial  proceedings  of  the  grand  jury  may,  as 
they  often  have,  work  very  oppressively  and  unjustly ;  for  only  so 
far  as  guarded  and  restrained  by  an  oath,  their  action  is  generallj 
irresponsible  and  conclusive  in  :6nding  an  indictment.  During 
the  whole  of  their  proceedings,  they  are  protected  in  the  dischaiige 
of  their  duty,  and  no  action  or  prosecution  can  be  maintained,  no 
matter  ]\o^  *:hey  may  be  actuated  by  malice  or  indiscretion.**  Proff. 
on  Jury  Trial,  §  55, 

''Nor  can  an  action  be  maintained  against  a  juryman,  or  the  attor- 
ney-general, or  a  superior  military  or  naval  officer,  for  an  act  done 
in  the  execution  of  his  office,  and  within  the  purview  of  his  gen- 
eral authoritv."    1  Chit.  PI.  89. 

^*  But  I  prefer  to  place  the  decision  on  the  broad  ground,  that 
no  public  officer  is  responsible  in  a  civil  suit  for  a  judicial  dete^ 
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miDatioDy  however  erroneous' it  may  be,  and  however  malicious  the 
motive  which  produced  it.  Such  acts,  when  corrupt,  may  be  pun- 
ished criminally,  but  the  law  will  not  allow  malice  and  corruption 
to  be  charged  in  a  civil  suit  against  such  an  officer  for  what  he  does 
in  the  performance  of  a  judicial  duty.  The  rule  extends  to  judges, 
from  the  highest  to  the  lowest,  to  jurors,  and  to  all  public  officers, 
whatever  name  they  may  bear,  in  the  exercise  of  judical  power.  It 
of  course  applies  only  when  the  judge  or  officer  had  jurisdiction  of 
the  particular  case,  and  was  authorized  to  determine  it.  If  he 
transcends  the  limits  of  his  authority,  he  necessarily  ceases,  in  the 
particular  case,  to  act  as  a  judge,  and  is  responsible  for  all  conse- 
qaences.  But  with  these  limitations,  the  principle  of  irresponsibility » 
so  far  as  respects  a  civil  remedy,  is  as  old  as  the  common  law  itself. 
The  authorities  on  this  subject  are  almost  innumerable."  Weaver 
T.  Devendarf,  3  Den.  120,  IV  ;  and  the  numerous  authorities  there- 
referred  to. 

The  recent  case  of  Bradley  v.  Fisher,  13  Wall.  335,  is  a  verr 
learned  and  instructive  one  on  this  question.  That  was  an  action 
brought  by  Bi*adley  against  Judge  Fisheb  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff, ''  by  reason  of  the  will- 
ful, malicious,  oppressive  and  tyrannical  acts  and  conduct  of  the 
defendant,  whereby  the  plaintiff  was  deprived  of  his  right  to  prac- 
tice as  an  attorney  in  the  Supreme  Court  of  the  District  of 
Columbia." 

The  plaintiff  used  some  threatening  language  to  the  defendant, 
oat  of  court,  for  his  conduct  as  judge,  pending  the  trial  of  a  cause, 
and  the  defendant  therefore  struck  the  plaintiff's  name  from  the 
roll  of  attorneys  practicing  in  that  court.  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  carried  this  principle  of  exemp- 
tion to  its  utmost  limits,  and  beyoiid  the  limit  laid  down  by  the 
Supreme  Court  of  N'ew  York  in  the  case  in  3  Denio,  120.  The 
Supreme  Court  of  the  United  States  there  held,  *•  that  judges  of 
courts  of  record  of  ^superior  or  general  jurisdiction  are  not  liable  to 
civil  actions  for  their  judicial  acts,  even  when  such  acts  are  in  ex- 
ce88  of  their  jurisdiction,  and  are  alleged  to  have  been  done  malic- 
iotuly  and  corruptly  ;  a  distinction  as  to  their  liability  being  made 
between  acts  done  by  them  in  excess  of  their  jurisdiction  and  acts 
done  in  the  clear  absence  of  all  jurisdiction  over  the  subject-matter.'' 

The  case  of  Downer  v.  Lent,  6  Cal.  94,  is  also  in  point.  The 
court  says:  ^  It  is  beyond  controversy  that  the  power  of  the  board 
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of  pilot  commissioners  is  quasi  judicial,  and  that  they  are  not 
ci?illy  answerable.  They  are  public  ofiicei*s  to  whom  the  law  has 
intrusted  certain  duties,  the  performance  of  which  requires  the  ex- 
ercise of  judgment" 

This  is  equally  true  of  grand  jurors.  They  have  certain  daties 
to  perform  under  the  law  of  a  quasi  judicial  character,  and  in  the 
performance  of  such  duties  the  law  invests  them  with  judgment  and 
discretion.  The  grand  jury  was  an  essential  part  of  the  machinery 
of  the  County  Court.  They  were  not  volunteera,  but  were  engaged 
in  the  performance  of  a  duty  that  was  compulsory.  In  finding  the 
indictment  complained  of,  they  acted  within  the  legitimate  sphere 
of  their  duty,  and  cannot  be  held  civilly  responsible.  What  is  said 
by  the  learned  judge  in  the  case  of  Scott  v.  Stansjield,  L.  R  3  Ex. 
^20  —  "  this  provision  of  the  law  is  not  for  the  protection  or  bene- 
fit of  a  malicious  or  corrupt  judge,  but  for  the  benefit  of  the  pnblic 
whose  intonest  it  is  that  the  judges  should  be  at  liberty  to  exercise 
their  functions  with  independence,  and  without  fear  of  conse- 
quences'*  —  is  applicable  to  this  case. 

To  hold  grand  jurors  liable  for  damages  in  civil  actions  wonld 
be  against  the  policy  of  the  law,  and  we  find  no  authority  in  the 
adjudged  cases  for  so  holding. 

Judgment  affirmed. 

Thornton,  and  Mtrick,  JJ.,  concurred. 


Anderson  y.  Taylor  • 

(66  Cal.  181.) 

Damoffea — forcible  entry  and  detainer — injury  to  credit — bodO^mnd  meetei 

pain. 

In  an  action    of   forcible   entry  and  detainer,  damages  are  not  reooveiable 
for  injury  to  credit,  nor  for  bodily  or  mental  pidn. 

ACTION  of  forcible  entry  and  detainer.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Frank  Owen  and  A,  C.  Freeman^  for  appellant 

Selden,  Hetzel  £  Crittenden^  and  Thornton^  for  respondents. 
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Bobs,  J.  These  appeals  are  embodied  in  one  transcript,  and  were 
heard  and  submitted  together. 

The  counsel  who  appeared  for  the  appellants  at  the  argument  very 
pruperly  conceded  that  the  purported  statement  on  motion  for  a 
new  trial  cannot  be  considered  for  any  purpose.  There  is  therefore 
lefl.  ia  the  case  but  one  question. 

The  action  was  forcible  entry  and  detainer.  The  case  was  tried 
before  a  jury,  and  the  following  verdict  returned:  "We,  the 
JQiy  in  the  above-entitled  cause,  find  the  defendants  (naming  them) 
guilty  of  the  forcible  entry  and  detainer  set  forth  in  the  complaint, 
and  we  assess  the  damages  to  plaintiffs  at  (1550)  five  hundred  and 
fifty  dollars,  aud  costs  of  suit'^ 

The  court  below  gave  the  plaintiffs  judgment  for  the  restitution 
of  the  premises,  and  also  for  the  sum  of  11,650,  being  treble  the 
amount  of  damages  stated  in  the  verdict 

The  only  averment  in  the  complaint  of  damage  to  the  plaintiffs 
is  the  following :  *•  That,  by  reason  of  said  acts  of  forcible  entry 
and  forcible  detainer,  aS  above  set  forth,  plaintiffs  have  been  in- 
jured in  their  credit  and  circumstances,  and  have  suffered  great 
bodily  and  mental  pain  and  anguish,  to  their  damage  in  a  large  sum 
of  money,  to  wit :  '  In  the  sum  of  five  thousand  dollars  ($5,000)/' 
There  does  not  appear  to  have  been  any  demurrer  to  the  complaint ; 
and  the  question  therefore  is,  whether  the  allegation  quoted  is  suf- 
ficient to  support  the  judgment  in  so  far  as  it  awards  to  the  plaintiff 
11,650  as  damages. 

The  statute  provides,  that  "  the  jury,  or  the  court  if  the  proceed- 
ing be  tried  without  a  jury,  shall  also  assess  the  damages  occasioned 
to  the  plaintiff  by  any  forcible  entry,  or  by  any  forcible  or  unlawful 
detainer,  alleged  in  the  complaint  and  proved  on  the  trial,  and  find 
the  amount  of  any  rent  due,  if  the  alleged  unlawful  detainer  be 
after  default  in  the  payment  of  rent,  and  the  judgment  shall  be 
rendered  against  the  defendant  guilty  of  the  forcible  entry,  or 
forcible  or  unlawful  detainer,  for  three  times  the  amount  of  the 
damages  thus  assessed,  and  of  the  rent  found  due." 

**The  damages  occ:isioned  to  the  plaintiff,"'  spoken  of  in  the 
statute  as  authorized  to  be  assessed,  are  such  only  as  are  the  natural 
and  proximate  result  of  the  forcible  entry  or  forcible  or  unlawful 
detainer,  as  the  case  may  be.  In  2  Greenl.  Ev.,  §  256,  it  is  laid 
down  as  a  rule  applicable  to  all  damage,  that  ''  the  damage  to  be 
recovered  must  always  be  the  natural  and  proximate  consequence 
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of  the  act  complained  of  ; "  and  in  §  2O89  id.,  that  ^*  in  the  proof 
of  damages,  both  parties  must  be  confined  to  the  principal  trans- 
action complained  of,  and  to  its  attendant  circumstances  and 
natural  results."  In  Kower  v.  Ghich,  33  Cal.  401,  it  was  held  that 
damage  sustained  by  the  landlord  to  property  adjoining  the  demised 
premises,  in  consequence  of  the  tenant  holding  over,  cannot  be  re- 
covered in  an  action  for  an  unlawful  detainer.  And  in  HieJct  v. 
Herring,  17  Cal.  566,  the  rule  as  stated  by  Mr.  Greenleaf  is  recog- 
nized and  approved  ;  namely,  that  the  damages  must  be  limited  to 
the  natural  and  proximate  result  of  the  injury. 

The  damages  claimed  in  the  complaint  in  this  case  ore  such  only 
as  resulted  to  plaintiffs  from  injury  to  "their  credit  and  circnm- 
stances,"  and  such  as  they  sustained  by  reason  of  ''great  bodily 
and  mental  pain  and  anguish." 

In  our  opinion,  an  averment  of  damages  sustained  from  these 
causes  does  not  sustain  a  judgment  awarding  to  the  plaintiffs  dam- 
ages occasioned  them  by  the  forcible  entry  and  detainer. 

It  results  that  the  court  below  erred  in  entering  judgment  against 

ihe  defendants,  in  favor  of  plaintiffs,  for  the  sum  of  1 1,650,  and 

that  that  portion  of  tlje  judgment  should  be  reversed  and  vacated, 

and  that  mail  other  respects  the  judgment  should  be  affirmed. 

So  ordered. 
McKiNsTRY,  and  McKee,  JJ.,  concurred. 


Holmes  v.  Richet. 

(56  Cal.  807.) 
Contract  —  arbitration —  condition  for. 

A  condition  in  a  building  contract  that  all  disputes  concerning  the  value  of 
extra  work  shall  be  determined  by  arbitration,  is  valid,  and  precedent  to  re- 
coTery.* 

ACTION  to  enforce  mechanic's  lien.    The  opinion  states  the  case 
The  plaintiff  luid  judgment  below. 

Robert  J.  Ilaf/fie  and  Vaji  Dyke  d'  Poioell,  for  appellant 
J.  H.  Henry,  for  re:?pondent. 


CampltcU  V,  Arnrrirau  Poimlar  Im.  Co.  (1  Mc Arthur,  *I6),  29  Am.  Rep.  6W,  f^ 

note,  002. 
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MoKKisox,  C.  J.  [Omitting  minor  miitters.]  Pliaio  makes  a 
cUim  for  extm  work^  und  this  claim  was  allowed  by  tbe  court  be- 
low. The  finding  is  as  Ibllows:  ''That  during  the  progress  of  the 
work  by  defendant  Pharo,  under  said  contract,  the  defendant  Richet 
requested  certain  altei*ation8  and  additions  to  be  made  to  said  con- 
tnct,  specifications,  and  plans,  and  to  said  work  and  materials,  to 
be  done  and  furnished  under  said  contract ;  that  no  written  order 
was  required  for  such  alterations  and  additions;  that  defendant 
Pharo  performed  said  alterations  as  requested,  and  that  the  extra 
work  and  materials  done  and  furnished  by  defendant  Pharo,  by 
reason  of  said  alterations  and  additions,  were  settled  and  agreed  on 
by  said  Pharo  and  said  architect  to  be  worth  the  sum  of  $195;  " 
and  this  amount  was  allowed  by  the  court  for  and  on  account  of 
extra  work  done  by  Pharo.  Tiie  allowance  of  this  amount  is  com- 
plained of  by  the  defendant  Richet,  and  it  is  claimed  that  the 
ailoAance  was  contrarv  to  the  terms  of  the  contract.  The  contract 
(which  is  set  forth  in  the  findings  of  the  court)  contains  the  follow- 
ing clause:  "  Should  any  dispute  arise  respecting  the  true  construc- 
tion or  meaning  of  the  drawings  or  specifications,  the  same  shall  be 
decided  bv  the  aforesaid  P.  Huerne,  architect,  and  liis  decision  shall 
he  final  and  conclusive ;  but  should  any  dispute  arise  respecting  the 
true  value  of  the  extra  work  or  works  omitted,  the  same  shall  be 
Tulued  by  two  competent  persons,  one  employed  by  the  owner,  and 
the  other  by  the  contractor;  and  in  case  they  cannot  agree.,  those 
two  shall  have  the  power  to  name  an  umpire,  whose  decision  shall 
lie  binding  on  all  parties."  • 

It  appears  from  the  pleadings  in  t ho  case,  that  difficulties  had 
arisen  respecting  the  true  value  of  the  extra  work,  and  the  question 
here  presented  is,  was  it  not  the  duty  of  the  parties  under  the  fore- 
poing  clause  of  the  contract  to  have  the  said  extra  work  valued  by 
twocomiietent  pereons?  The  finding  of  the  court  is,  that  the  value 
of  tlifcxtni  work  was  agi'eed  upon  by  the  architect  and  Pharo;  but 
it  is  claimed  that  the  architect  had  no  authority  to  bind  the  defend- 
ant Sichet  by  any  such  agreement.  By  the  terms  of  the  contract, 
authority  was  given  the  architect  to  decide  any  dispute  that  might 
arise  respecting  the  true  construction  and  meaning  of  the  drawings 
or  specifications,  and  upon  all  such  questions  his  decision  should  be 
final;  but  upon  the  question  of  extra  work  he  was  not  authorized 
to  decide.  On  the  contrary,  by  the  express  terms  of  the  contract, 
such  disputes  were  to  be  referred  to  two  competent  persons,  and  if 
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they  could  not  agree,  the  services  of  an  umpire  were  to  be  invoked. 
Was  it  competent  for  the  parties  to  make  such  a  stipulation?  It 
has  been  frequently  decided,  and  now  seems  to  be  the  settled  law, 
that  an  agreement  to  refer  a  case  to  arbitration  will  not  be  regarded 
by  the  courts,  and  they  will  take  jurisdiction  and  determine  a  dis- 
pute between  the  parties,  uotwithstanding  such  an  agreement. 
But  that  is  not  this  case.  Here  the  parties  simply  agreed  that  the 
amount  or  value  of  certain  extra  work  should  be  fixed  in  a  certain 
manner,  and  was  there  any  right  of  action  in  this  case  for  and  on 
account  of  said  extra  work  until  the  value  thereof  was  fixed  accord- 
ing to  the  terms  and  conditions  of  the  contract?  In  other  words, 
was  it  tiot  a  condition  precedent  to  any  right  of  action,  that  the 
value  of  the  extra  work  should  be  determined  in  the  mode  provided 
by  the  contract?  This  question  was  very  elaborately  considered 
by  the  Court  of  Appeals  of  New  York,  in  the  recent  case  of  Presi- 
dent,  etc,  v.  Pennsylvania  Coal  Company y  50  N.  Y.  250.  The  court 
there  says  :  **  The  distinction  between  the  two  classes  of  cases  is 
marked  and  well  defined.  In  one  case,  the  parties  undertake  by  an 
independent  covenant  or  agreement  to  provide  for  an  adjustment 
and  settlement  of  all  disputes  and  differences  by  arbitration,  to  the 
exclusion  of  the  courts  ;  and  in  the  other  they  merely,  by  the  same 
agreement  which  creates  the  liability  and  gives  the  riglit,  qualify 
the  right,  by  providing  that  before  any  right  of  action  shall 
accrue,  certain  facts  shall  be  determined,  or  amounts  and  values 
ascertained ;  and  this  is  made  a  condition  precedent,  either  in 
terms  or  •  by  necessary  implication.  This  condition  l>eing  lawful, 
the  courts  have  never  hesitated  to  give  full  effect  to  it.  *  *  * 
Tlio  reports  abound  in  cases  in  which  the  principle  has  been  affirmed 
and  applied.  See  Herrick  v.  Belknap^  27  Vt.  673.  In  United 
Stateft  V.  Robeson,  9  Pet.  319,  it  was  held,  that  when  the  parties 
in  the  contract  fix  on  a  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  the  party  that  seeks  the  enforcement  of 
the  agreement  must  show  that  he  has  done  everything  on  his  part 
which  could  be  done  to  carry  it  into  effect ;  that  he  cannot  compel 
the  payment  of  the  amount  claimed,  unless  he  shall  procure  the 
kind  of  evidence  required  by  the  contract,  or  show  that  by  time  or 
accident  he  is  unable  to  do  so.  Judge  Story,  in  his  work  on  Equity 
Jurisprudence,  §  1457  a,  states  the  rule:  '  But  under  a  contract  to 
pay  the  covenantee  such  damages  in  a  certain  contingency  as  a  third 
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person  shall  award,  there  is,  in  the  absence  of  fraud,  no  cause  of 
action  either  at  law  or  in  equity,  unless  the  award  is  made.' '' 

Beferring  to  the  case  in  50  N.  Y.,  the  Supreme  Court  of  Wiscon- 
sin, in  Hudson  V.  McCartney,  33  Wis.  345,  says:  *^  A  late  case  in  the 
Coart  of  Appeals  (50  M.  Y.  250),  to  which  our  attention  has  been 
directed  since  the  argument  in  this  case,  fully  sustains  tlie  views 
above  expressed  as  to  the  general  principles  of  law  governing  con- 
tncts  of  this  nature.  The  opinion  of  the  court  by  Allen,  J.,  is 
valuable  for  the  discussion  it  contains,  and  the  authorities  it  col- 
lects and  reviews,  and  particularly  so  for  the  clear  and  accurate 
distinction  which  it  draws  between  those  covenants  for  submission 
and  conditions  which  ai*e  precedent  in  a  nature^  and  oust  the  courts 
of  jurisdiction  or  bar  the  action  of  the  plaintiff,  and  those  which 
are  not  so,  and  as  to  which  he  may  have  his  remedy  for  the  recov- 
ery of  damages . " 

This  question  was  very  ably  considered  in  the  House  of  Lords,  in 
the  case  of  ScoU  v.  Avery,  5  H.  L.  Cas.  811.  Mr.  Justice  Cole- 
RiDOB  there  says:  **  If  two  parties  enter  into  a  contract,  for  a  breach 
of  which  in  any  particular  an  action  lies,  they  cannot  make  it  a 
binding  term,  that  in  such  an  event  no  action  shall  be  maintainable, 
bnt  that  the  only  remedy  shall  be  by  reference  to  arbitration. 
Whether  this  rests  on  a, satisfactory  principle  or  not,  may  well  be 
questioned;  but  it  has  been  so  long  settled,  that  it  cannot  be  dis- 
turbed. The  courts  will  not  enforce  or  sanction  an  agreement 
which  deprives  the  subject  of  that  recourse  to  their  jurisdiction, 
which  has  been  considered  a  right  inalienable,  even  by  the  concur 
rent  will  of  both  parties.  But  nothing  prevents  parties  from  as- 
certaining and  constituting  as  they  please  the  cause  of  action 
which  is  to  become  the  subject-matter  of  decision  by  the  courts. 
CoFenanting  parties  may  agree,  that  in  case  of  an  alleged  breach, 
the  damages  to  be  recovered  shall  be  a  sum  fixed,  or  a  sum  to  be 
ascertained  by  A.  B.,  or  by  arbitrators  to  be  chosen  in  such  or  such 
a  manner  ;  and  ontil  this  be  done,  or  the  non-feasance  be  satisfac- 
torily accounted  for,  that  no  action  shall  be  maintainable  for  the 
breach."  And  in  the  same  case  Lord  Campbell  said:  "There  is 
an  express  understanding  that  no  action  shall  be  brought  until  the 
arbitrators  have  decided,  and  there  is  abundant  consideration  for 
that  in  the  mutual  contract  into  which  the  parties  have  entered; 
therefore  unless  there  is  some  illegality  in  the  contract,  the  courts 
are  bound  to  give  it  effect.  There  is  no  statute  against  such  a  con- 
Vol.  XXXVIIT— 8 
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tract;  then  on  what  ground  is  it  to  be  declared  illegal?  It  is  con- 
tended that  it  is  contrary  to  public  policy ;  that  it  is  rather  a  dan- 
gerous ground  to  go  upon ;  I  say  that,  with  great  deference  to  yonr 
Lordships,  after  the  view  that  was  taken  in  a  very  important  case 
lately  decided  in  this  House  ;  but  what  pretense  can  there  be  for 
saying  that  there  is  any  thing  contrary  to  public  policy  in  allowing 
parties  to  contract  that  they  shall  not  be  liable  to  any  action  nntil 
their  liability  has  been  ascertained  by  a  domestic  and  private  tri- 
bunal, upon  which  they  themselves  agree  ?  Can  the  public  be 
injured  by  it?  It  seems  to  me  that  it  would  be  a  most  inexpedient 
encroachment  upon  the  liberty  of  the  subject  if  he  were  not  allowed 
to  enter  into  such  a  contract. 

It  is  truo,  that  the  contract  in  this  case  does  not  declare  titat  no 
action  shall  be  brought  until  the  amount  of  damages  has  been  fixed ; 
but  that  is  the  meaning  and  legal  effect  of  the  contract.  In  the 
case  (50  X.  Y.)  referred  to  above,  it  is  said  :  "When,  as  here,  the 
agreement  is,  that  the  covenantor  shall  pay  such  sum,  and  only 
such  sum  as  shall  bo  determined  by  arbitrators,  the  procuring  an 
award  is  as  clearly  a  condition  precedent  to  an  action  as  if  the 
parties  had  added,  *  and  no  action  can  be  maintainable  until  after 
the  award  of  the  arbitrators.'  Such  a  clause  would  be  surplusage, 
and  its  insertion  a  work  of  supererogation.  Mr.  Justice  Crowder, 
in  making  response  to  the  question  propounded  by  the  Lords  to  the 
judges  in  Scott  v.  Avery,  thus  states  the  question  and  the  answer 
to  it:  *  Can  a  ship-owner  and  an  insurer  ent^r  into  a  valid 
agreement  that  the  ship-owner  shall  pay  down  a  given  sum,  and 
that  in  consideration  of  such  payment  the  insurer,  upon  the  loss  of 
a  given  ship,  shall  pay  to  the  said  owner,  not  the  amount  of  loss 
sustained  by  her  through  the  perils  of  the  sea,  but  only  such  sum 
of  money  as  shall  be  settled  and  ascertained  by  arbitration?  I  am 
not  aware  of  any  legal  objection  to  such  a  contract,  whatever  itiay 
be  thought  of  its  prudence.  And  I  think  the  effect  of  such  aeon- 
tract  is,  that  no  action  lies  from  the  breach  of  it,  until  the  sum  has 
been  ascertained  by  arbitration.'  The  judge  lays  no  stress  upon 
the  form  of  the  contract,  but  regards  the  provision  for  determining 
the  amount  to  be  paid  by  arbitration  as  in  legal  effect  postponing 
the  right  of  action  until  after  the  award  is  made." 

In  view  of  the  foregoing  authorities,  and  the  principle  they  an- 
nounce (which  we  believe  to  be  correct),  no  right  of  action  accraed 
to  the  contractor  for  the  extra  work  done  by  him,  until  the  same 
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was  Talaed,  or  some  good  and  sufficient  excuse  for  a  failure  to 
Talae  the  same  in  accordance  with  the  agreement  was  shown.  In 
this  case  no  valuation  was  made,  and  no  reason  is  shown  for  a  fail- 
ure to  make  such  a  valuation.  We  are  therefore  of  the  opinion 
that  the  contractor  was  not  entitled  to  recover  anything  for  extra 
work 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

Judgment  affirmed. 

B068,  Mtrigk  and  MgEikstry,  JJ.,  concurred. 
TflORirroK  and  McKeb,  JJ.,  concurred  in  judgment 


DuRKEB  V.  Central  Pacific  Railroad  Company. 

(S6  Cal.  888.) 
Damages — negligenee — parent  and  child  —  statutory  construction. 

Under  a  statate  allowing  an  action  to  the  parent  of  a  minor  child  for  injury  by 
the  wrong  or  negligence  of  another,  and  the  recovery  of  such  damages  as 
may  be  just,  there  can  be  no  recovery  for  injuries  personal  to  the  child  * 

i  CTION  of  damages  for  negligence.  The  opinion  states  the  case, 
il     The  plaintiff  had  judgment  below. 

McAllister  £  Bergin  and  S.  W.  Sandersofi,  for  appellant. 

A.  M,  Crane  and  John  Haynes,  for  respondent. 

Morrison,  C.  J.  This  is  an  action  by  plaintiif  to  recover  dam- 
agesof  defendant  for  an  injury  to  the  infant  son  of  plaintiff,  alleged 
to  have  been  caused  carelessly  and  negligently  by  the  servants  and 
employees  of  the  defendant.  It  appears,  from  the  evidence  in  tlie 
case,  that  on  the  2d  day  of  July,  1876,  Milton  W.  Durkee,  the  son 
of  the  plaintiff,  aged  about  five  and  a  half  years,  was  run  over  by 
an  engine  belonging  to  and  at  the  time  in  the  service  of  the  defend- 

^ ■  -  

♦See  Wuman  v.  LeavUi  (71  Me.  227).  88  Am.  Rep.  308. 
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aut,  and  was  so  severely  injured  that  amputation  of  both  his  feet 
became  necessary.     Verdict  for  110,000  damages. 

It  is  unnecessary  for  us  to  examine  into  the  circumstances  con- 
nected with  the  injury,  as  the  question  of  contributory  negligence 
was  fully  and  fairly  presented  to  the  jury  for  their  consideratioD, 
and  the  fact  was  found  that  there  was  no  contributory  negligence. 
In  our  opinion,  the  evidence  justified  the  jury  in  finding  that  there 
was  negligence  on  the  part  of  the  railroad  employees,  and  that 
there  was  no  contributory  negligence  on  the  part  of  the  plaintiff 
or  his  infant  son. 

There  remains  therefore  but  one  question  for  this  court  to  deter- 
mine, in  passing  upon  the  appeal,  and  that  relates  to  the  measui'e 
of  damages  in  cases  of  this  character.  The  action  is  brought  under 
§§  376  and  377  of  the  Code  of  Civil  Procedure,  which  read  jis 
follows  : 

*•  Sec.  376.  A  father,  or  in  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  nn  action  for  the  injury  or  death 
of  a  minor  child,  and  a  guardian  for  the  injury  or  death  of  his  ward, 
when  such  injury  or  death  is  caused  by  the  wrongful  act  or  neglect 
of  another.  Such  action  may  be  maintained  against  the  person 
causing  the  injury  or  death,  or  if  such  person  be  employed  by 
another  person  who  is  responsible  for  his  conduct,  also  against  such 
otiior  person. 

'*  Sec.  377.  When  the  death  of  a  person  not  being  a  minor  is 
caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs  or  i)er- 
sonal  representatives  may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  or  if  sucli  person  be  employeil  'by 
another  person  who  is  responsible  for  his  conduct,  then  also  against 
such  other  person.  In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  circumstances 
of  the  case  may  bo  just." 

It  is  the  last  clause  of  section  377  which  creates  the  embarrass- 
ment we  have  felt  in  arriving  at  a  correct  and  satisfactory  conchi- 
sion  in  this  case.  The  court  has  been  unable  to  find  a  statute  of 
any  other  State  precisely  similar  to  ours  ;  the  nearest  approach 
thereto  being  the  statutes  of  Indiana,  Kew  York  and  Kevada. 
Section  27  of  the  2d  Uevised  Statutes  of  Indiana  provides  as  follows: 
"  A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  or  im- 
prisonment, the  mother,  may  maintain  an  action  for  the  injury  o: 
death  of  a  child  ;  and  a  guardian  for  the  death  or  injury  of  his 
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ward.  But  when  the  action  is  brought  by  a  guardian  for  an  iujnry 
to  his  ward,  the  damages  shall  inure  tJ  the  benetit  of  the  ward/' 

In  the  case  of  Long  v.  Morrison^  14  Ind.  COO,  the  Supreme  Court 
says :  "  On  the  question  of  damages  in  this  class  of  cases,  the 
common -law  rule  must  prevail.  ♦  ♦  ♦  When  the  action  is  by 
the  husband,  or  master,  or  parent,  for  their  individual  losses  re- 
spectively occasioned  by  the  tortious  acts  towards  the  wife,  infant, 
child,  or  servant,  the  individual  suffering  of  the  immediate  subject 
of  the  wrongful  act  cannot  be  taken  into  account  in  the  assignment 
of  damages."     See  0/iio,  etc.,  Co.  v.  Tindall,  13  Ind.  366. 

The  case  last  referred  to  was  an  action  brought  by  Margai'etta 
Tendall,  mother  of  Daniel  Tendall,  deceased,  a  minor,  against  the 
Oiiio  and  Mississippi  Railroad  Company,  to  recover  damages  for  the 
loss  of  the  life  of  said  Daniel,  he  having  been  killed  by  an  engine 
of  said  company  running  upon  the  road.  The  court  says:  ''The 
third  question  relates  to  the  damages.  The  court  instructed  the 
jury,  that  in  estimating  the  damages,  they  might  take  into  considera- 
tion the  actnal  pecuniary  loss  to  the  plaintiff,  occasioned  by  the 
death  of  the  son  and  servant,  and  also  such  other  circumstances  as 
have  injuriously  affected  the  plaintiff  in  person,  in  peace  of  mind, 
and  in  happiness."  The  court  proceeds  to  say:  "  This  instruction 
was  erioneouA.     See  Quin  v.  Moore,  15  N.  Y.  432.** 

In  the  case  of  Quin  v.  Moore,  the  Court^f  Appeals  of  New  York 
uses  this  language :  "  In  respect  to  purely  personal  torti?,  it  is  true, 
that  at  common  law  the  right  of  action  ceases  with  the  life  of  the 
injured  party ;  but  the  theory  of  the  statuto  is,  that  the  next  of  kin 
have  a  peenniary  interest  in  the  life  of  iLe  person  killed,  and  the 
value  of  this  interest  is  the  amount  for  which  the  jury  are  to  give 
their  verdict  Neither  the  personal  wrong  or  outrage  to  the  decedent, 
nor  the  pain  and  suffering  he  may  have  endured,  are  to  bo  taken 
into  account  These  would  bo  the  foundation  of  the  action,  and 
would  furnish  the  criterion  of  damages  if  death  had  not  ensued 
and  the  injured  party  had  brought  the  suit*' 

The  statute  of  New  York,  under  which  the  foregoing  decisions 
was  made,  authorized  the  jury  to  give  such  damages  as  they  deem 
fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from 
sach  death  to  the  wife  and  next  of  kin  of  the  deceased  person  ;  and 
in  the  case  of  Oldfiad  v.  N.  T.  &  Harhm  R.  R.  Co.,  14  N.  Y.  318, 
it  was  held,  that  ''the  jury  who  had  all  the  circumstances  of  the 
casualty,  and  the  precise  condition  and  relationship  of  the  parties 
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before  them,  should  give  such  compeusatiou  as  they  should  deem 
fair  aud  just,  keeping  in  view  that  it  was  to  be  measured  by  the 
injury  done  to  the  next  of  kin.  They  were  not  to  compensate  for 
the  pain  and  suffering  endured 'by  the  deceased,  or  the  anguish  and 
mental  distress  of  a  wife  or  children  incident  to  the  loss  of  a  hus- 
band or  father;  but  were  to  measure  the  compensation  by  the  pe- 
cuniary injury  exclusively,  the  statute  assuming  that  every  person 
possesses  some  relative  value  to  others/'  In  this  case,  the  court 
below  instructed  the  jury,  "  that  they  could  not  give  damages  for 
the  physical  suffering  of  the  child,  or  the  anguish  of  mind  inflicted 
upon  the  parent  by  such  a  calamity  ;  that  the  measure  of  compen- 
sation was  strictly  pecuniary,  to  idemnify  fully  for  any  pecuniary 
loss  that  may  have  attended  or  resulted  from  the  death  of  the  child;" 
and  the  Court  of  Appeals  held  that  the  instruction  was  properly 
given.  Justice  Comstock,  in  his  concurring  opinion,  says:  "In 
this  case,  if  the  child  had  been  only  wounded  instead  of  killed,  the 
action  to  recover  the  expenses  incurred  in  its  cure  and  for  the  loss 
of  services  could  have  been  maintained  only  by  the  parent  or  the 
person  entitled  to  the  service.  But  the  child  could  also  sue  for 
the  |)er8onal  wrong  to  itself.'* 

In  the  case  of  Penn.  R.  R,  Co.  v.  Zehe,  33  Penn.  St  328,  it  was 
said  that  '*  the  measure  of  damago  is  not  the  loss  or  suffering  of  the 
deceased,  but  the  injury  resulting  from  his  death  to  his  family." 

In  the  case  of  Penn.  R,  R.  Co.  v.  Kellt/,  7  Casey,  372,  the  court 
says:  ''The  damages  must  bo  compensatory  merely,  and  that  com- 
pensation must  have  regard  to  the  plaintifTs  loss  of  his  son's  services, 
and  to  the  expenses  of  nursing  and  professional  treatment  The 
father  was  entitled  to  the  services  of  his  child  during  minority,  and 
by  just  so  much  as  this  injury  impaired  the  value  of  that  right  wiis 
ho  entitled  to  compensatory  damages."  And  it  was  added  :  "That 
it  was  proper  for  the  jury  to  understand  that  the  sufferings  endured 
by  the  boy,  and  the  disfiguration  of  his  form,  and  whatever  was 
merely  personal  to  him,  should  not  enter  into  the  father's  dam- 
ages, because  for  them  the  son  would  have  a  right  of  action."  The 
law  upon  this  subject  is  well  stated  by  Sherman  and  Red  field  in 
their  work  on  Negligence,  §  608.  *'  The  damages  recoverable  by  a 
parent,  guardian,  or  master,  for  a  negligent  injury  to  the  person  of 
his  child  or  servant,  are  strictly  limited  to  an  amount  fully  compen- 
satory for  the  consequent  loss  of  services  for  a  period  not  exceed- 
ing the  minority  of  the  child  or  the  term  of  service  of  a  servant, 
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and  the  expeDses  which  the  plaintiff  has  incurred  in  consequence 
of  the  injury,  such  as  for  surgical  attendance,  nursing,  and  the 
h'ke.  *  *  *  Damages  awarded  upon  any  other  grounds  than 
these  clearly  belong  to  the  person  corporally  injured,  whose  right 
to  sue,  it  mast  be  remembered,  is  entirely  unaffected  by  the  action 
of  his  parent  or  master.  If  the  latter  should  be  allowed  to  recoyer 
for  the  pain  and  suffering  of  the  servant  (or  child),  it  would  follow, 
either  that  the  servant  (or  child)  could  not  recover  himself  for  the 
same  cause,  or  that  the  negligent  person  would  be  liable  to  pay 
twice  the  amount  of  damage  which  he  had  really  done'.  Either 
alternative  is  contrary  to  justice  and  common  sense.'' 

We  have  thus  seen,  that  under  statutes  more  or  less  similar  to 
cor  own,  as  well  as  according  to  the  principles  of  the  common  law, 
two  actions  can  be  maintained  for  damages,  such  as  are  claimed  in 
this  case  ;  one  in  behalf  of  the  parent,  and  the  other  in  behalf  of 
the  minor.  When  the  action  is  brought  by  the  parent,  loss  of  ser- 
vice, medical  attendance,  expenses  of  nursing,  and  the  like  are  mat- 
ters to  be  considered  by  the  jury  ;  and  in  such  cases  compensation 
is  the  rule.  It  is  true,  that  much  is  left  to  the  sound  discretion  of 
the  jury,  as  in  the  very  nature  of  things  no  precise  measure  of  dam- 
ages can  be  established  for  any  particular  case  ;  bnt  when  the  ac- 
tion is  brought  on  behalf  of  the  child,  there  are  other  separate  and 
distinct  elements  of  damage.  The  child  recovers,  not  for  loss  of 
time  or  service  or  medical  attendance  or  expenses  of  curing,  but  for 
the  injury  personal  to  himself,  such  as  pain  and  suffering,  both 
physical  and  mental,  disfigurement,  etc. 

This  brings  as  to  the  question  how  far  the  rule  above  laid  down 
is  affected  by  the  provisions  of  the  Code  of  Civil  Procedure.  It  will 
be  observed,  that  section  376  provides  that  "  the  father,  or  in  case 
of  his  death  or  desertion  of  his  family,  the  mother,  may  maintain 
an  action  for  the  injury  or  death  of  a  minor  child,  and  a  guardian 
for  the  injury  or  death  of  his  ward."  Here  we  have  two  rights  of 
action  for  the  same  cause  :  one  in  behalf  of  the  father,  and  the 
other  is  given  to  the  guardian.  Is  the  measure  of  recovery  the 
Kune  in  both  ?  If  it  is,  then  the  negligent  person  would  be  liable 
to  pay  twice  the'  amount  of  damage  he  had  really  done,  which,  in 
the  language  of  the  work  on  Negligence  referred  to  above,  would  be 
contrary  to  justice  and  common  sense.  \Vlien  therefore  section 
377  of  the  Code  of  Civil  Procedure  provides,  that."  in  every  action 
under  this  and  the  preceding  section,  such  damages  may  be  given  as 
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under  all  the  circumstances  of  the  case  may  be  just/'  it  was  not 
intended  that  the  party  guilty  of  the  negligent  and  wrongful  act 
should  be  compelled  in  the.  first  place  to  pay  the  full  measure  of 
damages  sustained  to  the  father,  and  afterward  to  pay  the  same 
amount  to  the  guardian  for  the  use  of  the  minor.  It  is  therefore 
reasonable  to  presume,  that  the  legislature  had  in  view  the  princi- 
ples of  the  common  law,  as  the  same  are  applicable  to  cases  of  this 
character,  and  intended  that  the  father  should  recover  such  dam- 
ages as  he  has  sustained,  by  way  of  compensation,  leaving  to  the 
infant  a  further  right  of  recovery  of  such  damages  as  are  personal 
to  himself. 

This  brings  us  to  the  charge  and  instructions  of  the  learned 
judge  to  the  jury  in  the  case  now  under  consideration.  Several 
parts  of  the  charge  were  duly  excepted  to  by  the  defendant,  the  first 
of  which  we  will  notice  is  the  following  : 

''The  question  of  damages  is  one  for  your  consideration ;  and 
you  may  award  such  damages  as,  in  view  of  all  the  circumstances 
—  the  mental  capacity  of  the  boy  himself,  and  of  the  injury  in- 
flicted upon  him  —  may  seem  to  you  just.  Whatever  amount  of 
money,  in  your  judgment,  will  compensate  him  for  his  injuries, 
that  will  be  the  amount  of  your  verdict*' 

It  seems  to  us  that  the  foregoing  portion  of  the  charge  is  not  in 
harmony  with  the  rule  of  damages  laid  down  by  the  authorities, 
and  applicable  to  this  case.  The  question  was,  not  what  damages 
would  compensate  him,  the  infant,  for  the  injury  inflicted  upon 
him,  but  what  damages  would  compensate  the  father  for  the  loss 
incurred  by  him. 

The  refusal  of  the  court  to  give  the  following  instruction  offered 
by  the  defendant  is  also  assigned  as  error  : 

*^  Instruction  No.  7.  Plaintiff  is  not  entitled  to  recover  in  this 
action  damages  for  the  pain  or  suffering  which  his  son,  Milton  W. 
Durkee,  experienced  from  the  injuries  he  received,  or  for  his  dis- 
figurement therefrom." 

Under  the  authorities  considered  above,  this  instruction  was 
proper,  and  should  have  been  given. 

We  arc  of  opinion,  that  for  these  errors  the  jnclgment  and  order 
of  the  court  below  should  be  reversed,  and  it  is  so  ordered. 

Sharpsteix  and  Thorntox,  JJ.,  concurred. 

Myrick  and  McEinstry,  JJ.,  concurred  in  the  judgment. 
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Retoard  —  no- intent  to  claim. 

One  cannot  recover  a  reward  where  his  acts  were  performed  with  knowledge 
of  the  offer  of  a  reward,  but  without  amy  intention  of  claiming  it.* 

ACTION  for  reward.    The  opinion  states  the  case.    The  defend* 
ant  had  judgment  below. 

Paris  <6  Allen  and  II,  Goodoell,  for  appellant.  Although  the 
Sew  York  courts  have  held,  that  in  order  to  entitle  one  to  an  of- 
fered reward,  it  is  necessary  that  he  should  liavc  acted  in  view  of 
it,  yet  we  submit  tliut  the  weight  of  authority,  as  well  as  reason 
and  principle,  are  adverse  to  the  New  York  decisions,  and  that  one 
who  performs  the  necessary  acts  is  entitled  to  the  reward,  although 
sncli  acts  were  performed  without  any  knowledge  of  the  offer  of 
rewanl,  and  without  any  view  to  obtaining  it.  Auditor  v.  Ballard^ 
9  Bosh,  572;  Dawkins  v.  Sappingimiy  26  Ind.  199  ;  Cratoshaw  v 
City  of  Roxburi/,  7  Gray,  377  ;  Russell  v.  Steioart,  44  yt.  170;  Eagle 
V.  Smithy  4  H<»ust.  293  ;  Williams  v.  Carwardine,  4  B.  &  Ad.  621, 
And  sec  note  iii  Hayden  v.  Sovger,  56  Ind.  42 ;  s.  c,  26  Am.  Rep. 
6,  where  the  authoritfes  on  this  subject  are  collated,  and  where  it 
ifl  said  :  "  Generally,  a  knowledge  of  the  offer  of  the  reward  before 
the  service  was  rendered  is  not  essential  to  recovery. 


» 


John  W,  Saltertahite  &i\il  Byro7i  Waters^  tor  respondents.  Plaintiff 
mnst  show  that  he  knew  reward  was  offered,  and  that  he  acted  in 
reference  to  it,  and  in  faith  of  getting  it.  Hoioland  v.  Lonnds,  51 
N.  Y.  004;  s.  c,  10  Am.  Bep.  655;  Burke  v.  Welts,  50  Cal  218; 
Ryer  v.  Stockwell,  14  id.  135  ;  City  Bank  v.  Bangs,  2  Edw.  Ch.  95, 

Shabpstbik,  J.  The  defendant  signed  and  caused  to  be  pub- 
lished an  instrument  of  which  the  following  is  a  copy: 

*•  We,  the  undersigned,  promise  and  agree  to  pay  the  sum  set 
opposite  our  names  for  the  arrest  and  conviction  of  any  person  who 
has,  within  the  past  six  months,  maliciously,  and  with  intent  to 

*See  note,  2G  Am.  Rep.  6. 
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commit  arson,  burned  any  building  in  the  town  of  San  BernardiDO, 
or  who  may  in  the  future,  \nth  said  intent,  set  fire  to,  attempting 
to  burn,  or  shall  burn,  or  cAuse  to  be  burned,  any  building  in  the 
limits  of  said  town/'  Oppo'^ito  to  the  name  of  each  of  the  defend- 
ants a  certain  amount  is  set,  and  the  aggregate  of  those  amounts  is 
1900,  for  which  the  plaintiff  sues.  The  findings  of  the  court,  with 
one  exception,  are  in  favor  oi  the  plaintiff.  That  one  is  as  follows: 
"That  none  of  the  acts  of  plaintiff  were  done  with  a  view  to  ob- 
taining said  reward,  or  any  part  ^thereof,  but  all  of  said  acts  were 
done  without  any  intention  gl!  claiming  said  reward,  or  any  part 
thereof." 

If  this  finding  is  justified  by  the  evidence,  the  judgment  rendered 
in  favor  of  defendants  cannot  be  disturbed.  The  evidence  upon 
this  point  is  conflicting.  The  plaintiff,  on  the  trial,  testified  that 
hod'd  do.  the  acts  upon  which  he  bases  his  claim  to  the  reward  with 
a  yi'^w  to  obtaining  it.  On  the  other  hand,  there  was  evidence  in- 
troduced by  the  defendants  which  tended  to  prove  that  the  plaintiff 
had  stated,  under  oath,  that  he  had  not  expected  any  reward.  In 
view  of  that  conflict,  we  would  not  disturb  a  finding  cither  way. 
And  we  are  satisfied,  that  under  that  finding  the  plaintiff  cannot 
recover  in  this  action.  If  he  did  not  do  the  acts  upon  which  he 
now  bas«;s  his  right  to  recover,  with  the  intention  of  claiming  the 
reward  in  the  event  of  his  accomplishing  what  would  entitle  him 
to  it,  he  cannot  recover  it.  If  he  had  not  known  that  a  reward 
had  been  offered,  he  might,  upon  the  authority  of  some  eases, 
recover.  But  we  are  not  aware  of  any  case  in  which  it  has  been 
held  that  a  party,  after  disclaiming  any  intention  to  claim  a  reward, 
could  recover  it. 

Judgment  and  order  affirmed. 


Myriok  and  THORiirroN,  JJ.,  concurred. 
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Negligence  —  infant  treepasser  an  railway  track. 

An  iolant,  six  or  oeven  years  old,  lying  inseneible  or  asleep  on  a  railway  track, 
near  a  hi^bway  crossing,  was  injnred  by  a  train.  He  was  perceiyed  by  the 
fireman  and  engineer  in  time  to  stop,  but  tbey  supposed  him  a  bunch  of 
leaves  or  weeds,  nntil  too  late.  No  warning  signal  was  giyen.  His  parents 
had  forbidden  him  to  go  on  the  track.  Held,  that  a  recovery  was  warranted. 
{See  note,  p,T2.) 

ACTION  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  facts.     The  plaintiff  had  judgment  below. 

GUuseU,  Smith  <£  Smit7iy»for  appellant. 

C.  jr.  C  RoiceJl,  and  Andrew  B.  Parts,  for  respondent. 

Ross,  J.  At  the  time  of  the  injury  for  which  this  action  was 
brought,  the  plaintiff,  an  infant  of  between  six  and  seven  years  of 
age,  was  residing  with  his  parents  near  the  railroad  of  tho  defend- 
ant, and  but  a  short  distance  from  where  a  public  highway  crossed 
the  railroad  track.  There  is  testimony  in  tho  record  tending  to 
show  that  shortly  before  tho  accident  the  plaintiff  was  at  play  in 
the  yard  of  his  parents  with  another  boy  about  nine  years  old,  the 
6on  of  a  Mrs.  Poole.  That  this  lady  and  the  plaintiff's  mother 
were  in  the  house,  when  Mrs.  Poole  sent  her  son  to  hitch  a  horse  — 
it  being  necessary  for  him  to  cross  tho  railroad  track  in  order  to  do 
w.  That  the  plaintiff  followed  young  Poole,  and  on  reaching  tho 
track  became  dizzy,  and  fell  down  on  it  at  a  point  about  fifteen 
feet  from  where  the  highway  crossed  the  track.  That  ho  remained 
there  either  in  that  condition  or  asleep,  until  shortly  afterward,  a 
constrnction  train  of  the  defendant  came  along,  on  an  up-grade, 
at  the  rate  of  about  eight  miles  an  hour,  and  crushed  one  of  Ihe 
plaintiffs  feet,  necessitating  amputation,  and  otherwise  seriously 
injuring  him.  It  also  appears  that  the  plaintiff  had,  on  two  or 
more  previous  occasions,  fallen  on  the  ground  dizzy,  and  then 
asleep,  of  which  circumstance  his  mother  was  aware. 

When  the  caao  was  last  hero  {Meeks  v.  S.  P.  R.  R.  Co.^  52  Cal. 
604),  the  facts,  as  made  to  appear,  and  on  which  it  was  held  that 
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tlio  plaintiff  was  not  entitled  to  recover,  were  thus  slated  by  the 
court:  **  The  plaintiff,  an  infant  of  some  six  years,  seems  to  have 
been  i)ermitied  by  iiis  parents  to  make  use  of  the  roadway  of  the 
defendant  as  a  play-ground,  and  to  lie  down  on  the  railroad  track 
unattended.  As  to  whether  he  was  asleep  upon  the  track,  or  awake, 
there  is  some  conflict  in  the  evidence.  But  this  is  not  material; 
for  in  either  case  such  conduct  amounted  to  negligence  perse, 
which  would  defeat  a  recovery  by  the  plaintiff  here.  It  should  be 
observed,  in  this  connection,  that  there  is  no  evidence  whatever  of 
the  lack  of  diligence  and  due  care  upon  the  part  of  those  in  charge 
of  the  train.  The  plaintiff  was  lying  on  the  track,  parallel  with 
the  rails ;  he  was  discovered  by  the  engineer  and  lookout  at  some 
distance  ahead ;  but  notwithstanding  a  continued  scrutiny  exer- 
cised by  them,  they  were  unable  to  discern  that  the  object  at  which 
they  were  looking  was  other  than  a  brush,  or  some  insignificant 
obstruction  upon  the  track.  When  they  did  discover  that  a  child 
was  lying  there,  they  used  every  endeavor  to  slow  up  the  train,  but 
it  was  then  too  late  to  prevent  the  accident  by  any,  even  the  utmost, 
effort  upon  their  part." 

The  facts  as  made  to  appear  in  the  record  now  before  us  differ 
from  the  facts  then  appearing,  in  many  material  respects. 

As  the  case  is  now  presented,  it  does  not  appear  that  the  plaint- 
it!  was  permitted  by  his  parents  to  make  use  of  the  roadway  of  the 
defendant  as  a  play-ground,  or  to  lie  down  on  the  railroad  track 
unattended,  nor  at  all.  On  the  contrary,  the  plaintiff's  mother 
testified  that  she  never  allowed  him  to  play  on  the  track,  and  the 
plaintiff  himself  testified  that  when  he  went  there  for  that  purpose 
his  mother  whipped  him  for  doing  so.  It  appears  however  that 
the  plaintiff's  mother  had  on  several  previous  occasions  sent  him 
down  the  track  a  short  distance,  to  Colton,  with  messages ;  and 
some  of  the  witnesses  also  testified,  that  when  the  road  was  being 
built,  the  plaintiff  was  in  the  habit  of  playing  around  there  while 
the  men  were  at  work. 

In  another  important  respect,  the  facts  as  now  made  to  appear 
differ  from  those  jiresented  on  the  former  appeal.  Then  as  ob- 
served by  the  court,  there  was  **no  evidence  whatever  of  the  lack 
of  diligence  and  due  care  upon   the  part  of  those  in  charge  of  the 


tniin.'* 


Not  so  how- ever  now  ;  for  there  is  in  the  record  testimony  on  the 
part  of  the  jdaintiff  tending  to  show  that  at  the  place  the  injaiT 
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occurred,  and  for  a  considerable  distance  beyond,  the  road  of  the 
defendant  was  perfectly  straight,  and  free  from  weeds  and  other 
like  obstructions  ;  that  the  day  was  very  clear,  and  that  at  the  time 
of  the  injury  the  plaintiff  could  have  been  seen  and  and  recognized 
as  a  boy  on  the  track  at  a  distance  of  from  three  hundred  to  three 
haodred  and  fifty  yards.  This  testimony  undoubtedly  tends  to 
show  negligence  on  the  part  of  the* employees  of  tke  defendant. 
But  it  IS  greatly  strengthened  by  the  testimony  of  some  of  the  de- 
feadant's  witnesses.  It  appeal's  from  thtrir  testimony  that  there 
were  on  the  engine  at  the  time  of  the  injury  three  persons  — 
Jackson,  the  engineer;  Holmes,  the  conductor,  and  a  fireman. 
The  engineer  had  control  of  the  engine,  and  it  was  his  duty  to 
keep  a  lookout.  Yet  Holmes  testified  that  he  himself  saw  the 
plaintiff  at  a  distance  of  four  or  five  hundred  feet  ahead,  but  sup- 
posed he  was  a  bunch  of  leaves  or  weeds,  or  some  other  insignifi- 
cant object,  until  they  got  within  about  one  hundred  and  fifty  feet 
of  the  plaintiff,  when  he  discovered  he  was  a  child,  and  then  called 
out  to  the  engineer,  '^  murder '' ;  and  that  up  to  the  time  that  he^ 
Holmes,  called  out  ''murder,'*  the  engineer  had  made  no  demon* 
stration  that  there  was  any  thing  on  the  tnick.  The  testimony  also 
tended  to  show  that  the  whistle  was  not  blown  nor  the  bell  rung, 
aithoQgh  the  plaintiff  lay  within  a  few  feet  of  where  a  public  high- 
way crossed  the  railroad  track.  We  think  the  evidence  amply  suf- 
ficient to  justify  the  finding  of  negligence  on  the  part  of  the 
employees  of  the  defendant 

The  question  remains,  does  the  case  show  such  contributory 
negligence  on  thei>artof  the  plaintiff  or  his  inircnts  as  will  preclude 
a  recovery  by  him  ? 

In  our  opinion,  the  doctrine  of  the  cases  of  Keedham  v.  S.  F,  <£ 
S,  J.  It.  R.  Co.,  37  Cal.  409  ;  Kline  v.  C.  P.  R.  R.  Co.,  id.  400,  and 
the  other  cases  in  this  court  approving  them,  determines  the  ques- 
tion in  the  negative.  Said  the  court  in  Xccdiuini  v.  S.  F.  £  S,  J. 
It' R.  Co.:  "No  more  in  law  than  in  morals  can  one  wrong  bo 
justified  or  excused  by  another. 

''A  wrong-doer  is  not  an  outlaw,  against  wliom  every  man  may 
lift  his  hand.  Neither  his  life,  limbs,  nor  property  arc  held  at  the 
mercy  of  his  adversary.  On  the  contrary,  the  latter  is  bound  to 
conduct  himself  with  reasonable  care  and  prudence,  notwithstanding 
the  fault  of  the  former;  and  if  by.  so  dointj  he  can  avoid  injuring 
the  person  or  property  of  the  former,  he  is  liable  if  ho  does  not,  if 
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by  reason  thereof  injury  ensues."  Referring  to  the  rule  adopted  in 
New  York,  the  court  proceeds  :  •*  The  error  of  the  New  York 
courts  lies  in  the  fact,  that  they  ignore  all  distinction  between 
coses  where  the  negligence  of  the  plaintiff  is  proximate,  and  where 
it  is  remote,  and  in  not  limiting  the  rule,  which  they  announce,  t: 
the  former."  The  court  then  quotes  approvingly  from  the  opinion 
of  the  Supreme  Court  of  Connecticut,  in  the  case  of  Isbell  v.  3>fr 
York  £  New  Haven  R,  Ji.  Co.,  27  Conn.  404,  language  which  we 
think  appropriate  to  the  case  under  consideration.  Said  the  court 
there  :  **  A  remote  fault  in  one  party  does  not  of  course  dispense 
with  care  in  the  other.  It  may  even  make  it  more  necessary  and 
important,  if  thereby  a  calamitous  injury  can  be  avoided,  or  an 
unavoidable  calamity  essentially  mitigated.  Common  justice  and 
<3ommon  humanity  demand  this,  and  it  is  no  answer  for  the  neglect 
of  it  to  say  that  the  complainant  was  first  in  the  wrong,  since  in- 
attention and  accidents  are  to  a  greater  or  less  extent  incident  to 
human  affairs.  Preventive  remedies  must  therefore  always  be  pro- 
portioned to  the  case  in  its  peculiar  circumstances  —  to  the  im- 
minency  of  the  danger,  the  evil  to  be  avoided,  and  the  means  at 
hand  of  avoiding  it  And  herein  is  no  novel  or  strange  doctrine  of 
the  law  ;  it  is  as  old  as  the  moral  law  itself,  and  is  laid  down  in  the 
earliest  books  on  jurisprudence.  A  boy  enters  a  door-yard  to  find 
his  ball  or  arrow,  or  to  look  at  a  flower  in  the  garden  ;  he  is  bitten 
and  lacerated  by  a  vicious  bull-dog ;  still,  he  is  a  trespasser,  and  if 
he  had  kept  away  would  have  received  no  hurt.  Nevertheless,  is 
not  the  owner  of  the  dog  liable  ?  A  person  is  hunting  in  the  woods 
qf  a  stranger,  or  crossing  a  pasture  of  his  neighbor,  and  is  wounded 
by  a  concealed  gun,  or  his  dog  is  killed  by  some  concealed  instru- 
ment, or  he  is  himself  gored  by  an  enraged  bull ;  is  he  in  all  these 
cases  remediless  because  he  is  there  without  consent  ?  Or  an  in- 
toxicated man  is  lying  in  tlie  traveled  part  of  the  highway,  helpless, 
if  not  UDConscious  :  must  I  not  use  care  to  avoid  him  ?  May  I  say 
that  he  has  no  right  to  incumber  the  highway,  and  therefore  Ciire- 
lessly  continue  my  progress,  regardless  of  consequences  ?  Or  if 
such  a  man  has  taken  refuge  in  a  field  of  grass  or  a  hed;^e  of  bushes, 
may  the  owner  of  a  field,  knowing  the  fact,  continue  to  mow  on  or 
fell  trees,  as  if  it  was  not  so  ?  Or,  if  the  intoxicated  man  has  entered 
a  private  lane  or  by-way,  and  will  be  run  over  if  the  owner  does  not 
stop  his  team  which  is  passing  through  it,  must  he  not  stop  them? 
These  are  instance?.  I  am  aware,  of  personal  rights  :  but  what  is 
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true  in  relation  to  the  person  is  essentially  true  in  relation  to  dumb 
animals  and  other  kinds  of  property,  though  perhaps  the  rule  would 
be  applied  in  the  latter  case  with  less  strictness.  It  must  be  so, 
that  an  unnecessary  injury  negligently  inflicted  in  these  and  kindred 
eaaes  is  wrong,  and  therefore  unlawful.'^ 

KUne  T.  C.  P.  R.  R.  Co.y  supra,  was  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  by  reason  of  his  hav- 
ing been,  as  alleged,  wrongfully  expelled  from  the  cars  of  defend- 
ant by  the  conductor,  while  the  cars  were  in  motion.    The  court 
there  said  :  **  Although  the  plaintiff  was  wrongfully  upon  the  cars, 
the  conductor  was  bound  to  exercise  reasonable  care  and  prudence 
in  removing  him.    The  rule  that  the  plaintiff  cannot  recover  if 
his  own  wrong,  as  well  as  that  of  the  defendant,  has  conduced  to 
the  injury  which  he  has  sustained,  is  confined  to  cases  where  his 
vrong  or  negligence  has  immediately  or  proximately  contributed 
to  the  result     We  had  occasion  to  consider  this  question  in  the 
case  of  Needham  v.  Sayi  Francisco  dk  San  Jose  Railroad  Company, 
fupra,  and  we  there  reached  the  conclusion  just  stated.    If  the 
plaintiff  be  in  the  wrong,  yet  if  his  wrong  or  negligence  is  remote 
—  that  iSy  does  not  immediately  accompany  the  transaction  from 
which  his  injury  resulted  —  the  defendant  cannot  excuse  himself 
on  the  score  of  mutuality,  nor  absolve  himself  from  his  obligation 
tn  exercise  reasonable  care  and  prudence  in  what  he  may  do.     In 
getting  upon  the  train  while  it  was  going  at  a  speed  of  ten  miles 
an  hour,  the  plaintiff  was  negligent,  even  though  he  attempted  to 
do  so  as  a  passenger,  with  the  intention  to  pay  a  fare  ;  and  if  ho  had 
failed  in  achieving  a  safe  landing,  and  had  fallen  in  the  attempt,  no 
blame  or  liability  could  have  been  charged  to  the  account  of  the 
defendant.    If,  as  was  doubtless  the  case,  he  got  upon  the  car,  as 
boys  sometimes  will,  with  intent  to  enjoy  the  stolen  pleasure  of  a 
free  ride  to  Front  street,  he  came  as  a  trespasser,  and  doubtless  the 
defendant,  acting  contemporaneously,  could  have  legally  prevented 
him  from  getting  on  the  car,  by  the  use  of  such  force  as  may  have 
been  requisite,  without  becoming  legally  responsible,  or  morally  to 
blame,  for  any  injury  which  he  might  have  sustained.     And  if  he 
snooeeded  in  getting  upon  the  oar  without  opposition,  the  defend- 
ant doubtless  had  the  right  to  eject  him  by  force,  if  force  was  nec- 
essary ;  but  it  was  bound  to  exercise  the  right  with  ordinary  care 
and  prudence,  and  it  had  no  right  to  eject  him  under  circumstances 
which  would  endanger  his  personal  safety.    If  the  train  was  going 
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at  a  speed  which  would  render  it  unsafe  for  him  to  leave  the  car. 

it  was  the  duty  of  the  defendant^  if  determined  to  put  him  off,  to 

stop  or  ^  slow  up '  sufficiently  to  allow  him  to  descend  in  safety,  by 

the  exercise  of  reasonable  care  and  prudence  on  his  part.     Although 

his  entry  upon  the  car  was  a  trespass,  yet  if  it  was  an  accomplished 

fact  before  the  conductor  attempted  to  interfere,  his  entry  did  not 

directly  conduce  to  the  injury  which  he  sustained,  but  was,  in  the 

sense  of  the  rule  under  consideration,  only  its  remote  cause,  and 

did  not  therefore  absolve  the  conductor  from  the  duty  of  observing 

reasonable  care  and  prudence  in  putting  him  off  the  train. 

In  our  opinion,  an  application  of  the  principles  announced  in 

these  cases  to  the  facts  of  the  case  before  us,  renders  the  defendant 

liable  for  the  injuries  sustained  by  the  plaintiff.     The  instmctions 

of  the  court  below  were  in  accordance  with  these  views,  and  the 

judgment  and  order  are  therefore  affirmed. 

Judgment  affirmed. 

McKiNSTRY  and  McKee,  JJ.,  concurred  in  the  judgment 

Nora  BT  thkRxpobtbb.—  See  ifoiMton,  etc.,  /?.  Co.  y.  Sympktnit,  ponf. 

In  Imjhd  v.  HannOxU  A  8L  Jnneph  R^Co.^Qf)  Mo.  475,  the  court  said :  **The  slxtli  l» 
struction  is  liable  to  some  criticiBm,  and  is  not  as  definite  as  it  should  be.  It  dedares  that 
if  thoM  in  charge  of  defendant's  train,  by  the  exercise  of  ordinary  skiQ  and  oanttmi  might 
have  observed  the  child  upon  the  railroad  track  and  recofnilsed  him  as  an  infant.  In  tine 
to  stop  the  train  before  it  reached  and  ran  over  him,  then  the  verdict  should  be  for  the 
plaintiff. 

**  As  an  abstract  proposition  of  law,  this  declaration  in  all  cases  might  not  be  slifctlT 
correct.  It  might  seem  to  cast  upon  the  company  a  greater  degree  of  dlUgenoe  thsn  is  is 
an  instances  required  ;  but  when  examined  in  the  light  of  the  evldenoe  we  think  the  ob* 
jeotion  'disappears.  The  track  is  private  property,  and  except  in  the  case  of  crusrtng 
highways,  persons  have  no  right  to  be  on  it.  The  company  is  entiUed  to  a  clear  trsck,  snd 
it  Is  not  to  be  presumed  that  persons  will  be  on  it  when  they  have  no  right  to  be  theie. 
The  same  diligence  will  not  be  necessary  in  running  trains  through  the  country  that 
would  be  required  in  the  streets  of  a  town  or  the  crossing  of  a  public  highway. 

**  In  order  to  make  a  defendant  liable  for  an  Injury  where  the  plaintiff  has  also  been  ncf- 
Ugent  or  in  fault,  it  should  appear  that  the  proximate  cause  of  the  injuiy  was  the  omie- 
■ion  of  the  defendant,  after  becoming  aware  of  the  danger  to  which  the  plaintiff  was  ex- 
posdd,  to  use  a  proper  degree  of  care  to  avoid  Injuring  him. 

*'  Diligence  and  negligence  lire  relative  terms  and  depend  on  varying  circumstancff. 
An  act  may  be  negligent  at  a  particular  place,  which  would  not  be  so  at  another  placCi 
and  under  different  circumstances. 

**  Moreover,  it  is  clearly  shown  that  the  engineer  and  fireman  discovered  the  infant,  and 
had  abundance  of  time  to  have  stopped  the  train  and  saved  its  life  ;  but  they  debated  as 
to  what  it  really  was,  till  it  wan  too  late.  Might  they  not,  by  a  close  scrutiny,  and  a  proper 
observance,  which  it  was  their  duty  to  give  when  they  discovered  an  object  on  the  track, 
have  discovered  that  it  was  a  child  ?  The  testimony  is  conclusive,  that  the  cfafld  vas 
dressed  In  red  and  thkt  would  have  very  easily  distinguished  it  from  a  hog  or  a  dog.  ^ 
instruction,  if  it  was  intended  to  convey  the  idea  that  the  employees,  by  using  cwdinarT 
skill  and  caution  after  they  observed  the  object  on  the  track,  oould  have  distingushed  that 
it  was  a  child ,  was  entirely  proper.  It  was  surely  susceptible  of  this  construction ;  and  w 
ire  not  Justified  in  supposing  that  it  was  given  with  any  other  intent,  or  that  It  was  differ 
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eotij  interpreted  by  the  Juiy.    When  the  facts  of  the  case  are  applied  to  It,  thia  oondn- 
rioo  follows. 

* '  Hie  case  presented  then,  is,  that  the  peraons  running  the  train  saw  something  on  the 
tnick  in  time  lo  avoid  collision  or  injmy ;  and  if  after  they  observed  it,  they  could  by  the 
enrdte  of  that  care  and  caution  which  the  law  imposee  upon  them  hare  perceived  that 
B  WM  a  child,  in  time  to  stop  the  train,  and  they  were  negligent,  the  oompaoy  is  Uahle.'* 


People  ▼•  Rahibbz. 

(86  Cal.  588.) 
Criminal  ktw^-'indtetmeut  '^-praseetUing  wtnesB  interpreter  to  grand  jurjf, 

A  pvooeeatSng  witness  may  act  as  interpreter  of  other  witnesses  before  the 

grand  jury. 

pONYIGTION  of  murder.    The  opinion  states  the  point 

H,  If.  Willis  and  J,  0.  Howard,  for  appellant 
AUomey-Oeneral,  for  respondent. 

McKbb»  J.  The  defendant  was  indicted  for  mnrder.  On  his 
arraignment,  his  counsel  made  a  motion  to  set  aside  the  indictment 
upon  the  ground  that  one  Cells,  who  was  a  deputy  sheriff  and  had 
arrested  the  defendant,  and  was  also  a  witness  against  him,  had 
acted  as  interpreter  in  the  examination  of  witnesses  against  him 
before  the  grand  jury,  and  was  present  at  the  examination  of  such 
witnesses  by  the  grand  jury.  The  motion  was  denied,  and  the  ruling 
is  assigned  as  error. 

1.  The  presence  of  the  interpreter  before  the  grand  jury  was 
necessary,  and  the  law  allowed  it  Stats.  1871-72,  p.  540.  But  it 
is  contended,  that  one  who  was  the  prosecuting  witness  against  the 
defendant  could  not  legally  act. as  interpreter  against  him.  We 
know  of  no  reason  Vhy  a  person  who  is  a  witness  in  a  case  should 
be  disqualified  from  acting  as  interpreter  at  the  examination  of 
other  witnesses  in  the  case.  It  must  be  presumed,  that  the  grand 
jniy  or  district  attorney,  in  acting  under  the  statute,  summoned  a 
fit  and  proper  person  as  interpreter.  The  fact  that  the  person  sum- 
moned was  a  witness  in  the  case,  or  had  arrested  the  defendant,  was 
Vol.  XXXVIII— 10 
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immaterial.  Doubtless  there  were  extrinsic  reasons  which  inflaenced 
the  grand  jury  in  summoning  the  particular  interpreter.  It  may 
have  been  that  he  was  the  only  one  whose  services  were  available, 
and  that  but  for  him  it  would  have  been  necessary  to  postpone  the 
examination  of  witnesses,  to  their  inconvenience,  the  public  detri* 
ment,  and  the  delay  of  justice.  At  all  events,  the  selection  of  an 
interpreter  depends  so  much  upon  circumstances,  including  the 
necessities  of  the  case  in  which  the  services  of  one  may  be  required, 
and  of  which  those  who  require  them  are  most  competent  to  judge, 
that  a  court  should  not  interfere  with  the  action  of  those  who  make 
the  selection,  unless  it  appears  there  has  been  a  gross  abuse  of  dis- 
cretion,  or  that  injustice  has  been  done  to  the  defendant.  No  soch 
showing  was  made  on  the  motion,  and  the  motion  was  properly 
denied. 

[Omitting  other  matters.] 

JudgmmU  afitm^L 

Mo^KSTBY  and  Boss,  JJ.,  oonciined. 
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(98  m.  87.) 

Partngnkip — power  of  partner  to  hind,  by  sealed  note. 

One  partner  maj  biod  the  partnership  bj  a  sealed  note,  executed  in  the  firm 
name,  for  a  loan  of  money  for  the  partnership  basiness,  so  far  at  least  as 
to  warrant  a  reooTery  under  the  common  counts,  hj  bringing  in  the  instm* 
ment  to  be  cancelled.* 

ACTION  on  a  sealed  note.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Oeo.  8.  Hause^  for  appellant 

HUl  A  DibbeU,  for  appellee,  cited  Om  v.  Ohase^  1  Meriv.  729  ; 
McCuUough  v.  SummervilUi  8  Leigh,  415 ;  Purvianee  v.  Sutherland^ 
2  Ohio  St.  478 ;  Despatch  Line  y.  Belamtf  Mfg.  Co.,  12  N.  H.  206  ; 
Bvans  y.  WeUsy  22  Wend.  324 ;  Lucas  y.  Bank  of  Darien,  2  Stew. 
297;  Price  y.  Alexander  £  Oo.,  2  Greene,  433  ;  Tapley  y.  Butter- 

*To Mune  effect,  Sehmertx  t.  Shreeve  (VB Penn.  St.  467),  1  Am.  Rep.  480. 
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iUldy  1  Mete.  615  ;  Milion  v.  Mosher,  7  id.  248;  Wood  y.  A.  £  IL 
R.  R.  Co.,  4  Seld.  167  ;  Fagely  v.  Bellas,  17  Penn.  St  67;  Robin- 
son x.  Crowder,  4  McOord,  519;  Crozier  y.  Carr,  11  Tex.  376; 
Mitchell  V.  St  Andrews  Bay  Land  Co.,  4  Fla.  200 ;  Sweeizer  v.  Mead, 
5  Mich.  110 ;  Human  y.  Cuniffe,  32  Ma  318  ;  Lawrence  v.  Taylor, 

5  Hill,   107 ;  Damon  v.  Cranby,   2  Pick.  362  ;  Everett  v.  Strong, 

6  Hill,  163  ;  Dubouf  Appeal,  38  Penn.  St.  231;  Gibson  x.  Warden, 
14  Wall.  247 ;  ^a:  parte  Bosa/nquit,  1  De  Gex,  439  ;  2  Pars.  Part- 
191;  Story  Agency,  §  19;  1  Am.  Lead.  Gases,  564;  TreweitY. 
Wainwright,  4  Oilm.  411. 

DiCKET,  C.  J.  This  is  an  action  of  assumpsit^  brought  by  Len- 
non, against  Bobert  Walsh  and  Thomas  Walsh,  as  partners,  doing 
business  under  the  firm  name  of  ''  Walsh  Bros.,''  upon  an  instm- 
ment  in  writing,  dated  Joliet,  111.,  May  27,  1875,  and  purporting, 
,  on  its  face,  to  be  signed  and  sealed  by  Walsh  Bros,  and  by  Thomas 
Walsh,  by  which  they  promised,  jointly  and  severally,  for  value 
received,  to  pay  to  the  order  of  Lennon  $980,  one  day  after  date, 
with  interest  at  ten  per  cent  per  annum  after  due,  in  which  in- 
strument it  was  recited  that  the  same  was  given  for  money  loaned. 
The  instrument  also  contained  a  power  of  attorney  authorizing  a 
judgment  by  confession  to  bo  entered  at  any  time  for  the  amoant 
then  due  thereon. 

Defendants  were  served  with  process.  Thomas  Walsh  suffered 
judgment  by  default.  Robert  Walsh  made  defense,  upon  the  sole 
ground  that  he  did  not  seal  the  instrument  in  question.  The 
declaration  contained  special  counts  upon  the  instrument,  and  also 
the  common  money  counts. 

On  the  trial,  it  was  proven  that  Thomas  Walsh  and  Robert  Walsh 
were  partners,  doing  business^  as  dealers  in  dry  goods,  under  the 
firm  name,  '^  Walsh  Bros.''  and  that  Thomas  Walsh  signed  the 
firm  name  to  the  writing  in  question.     It  is  authenticated  thus  : 

''Witness  our  hand  and  seals. 

Walsh  Bros.,  [seal. 

Thomas  Walsh,     [seal.' 

[seal.]" 

The  plaintiff  recovered,  and  Robert  Walsh  appeals  to  this  court. 

It  is  insisted  that  the  instrument,  being  a  sealed  instrument,  ia 

not  such  an  instrument  as  one  partner  may  execute  for  another. 
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Ic  is  well  settled  that  the  power  of  a  partner  does  Dot  enable  him, 
merely  as  siich,  to  bind  the  other  members  of  the  firm  by  deed.  It 
is,  however,  among  the  powers  of  a  partner  in  such  business,  to 
borrow  money  in  the  name  of  the  firm,  and  thus  render  his  part- 
ners liable  for  the  sum  borrowed ;  and  to  bind  the  firm  by  an 
agreement  to  pay  interest  on  the  same  at  any  lawful  rate,  and  to 
sign  the  firm  name  to  any  writing  admitting  the  fact  of  the  bor- 
rowing, and  promising  to  pay,  and  thereby  to  furnish  evidence 
against  the  firm  and  each  of  its  members.  All  this  Thomas  Walsh 
did  do,  and  thereby  (as  a  majority  of  the  court  think),  did  bind 
the  firm  and  each  of  its  members.  He  also  added  a  seal  to  the 
signature.  This  he  had  no  authority  to  do,  in  behalf  of  his  firm 
or  of  his  partner.  This  seal  added  nothing  to  the  force  and  efTcct 
of  the  writing  to  which  the  firm  name  was  signed,  and  a  majority 
of  the  court  are  of  opinion  that  the  addition  of  a  seal  to  the  firm 
name  did  not  impair  or  vitiate  the  written  acknowledgment  of  the 
firm,  and  the  written  promise  of  the  firm  contained  in  the  paper, 
and  sanctioned  by  the  firm  name  placed  there  by  one  of  the  partners. 
It  is  undoubtedly  true,  that  one  partner  has  no  power  to  bind 
ihe  firm  by  deed, —  but  this  instrument  is  not  sued  upon  as  a  deed. 
The  declaration  contains  the  common  counts.  The  proof  shows 
defendants  were  partners,  and  that  the  writing  in  question  has  the 
firm  name  attached  thereto  by  one  of  the  partnei*s.  This  partner 
had  the  right  to  borrow  money  on  the  credit  of  tho  firm  and  give 
the  promise  of  the  firm  for  its  payment  A  seal  is  not  necessary  to 
render  such  a  promise  effective.  The  writing,  without  reference  to 
its  effect  as  an  obligation,  contains  a  written  admission  that  the 
money  was  borrowed  by  the  firm  at  the  agreeil  rate  of  interest 
mentioned.  Had  the  partner  written  a  letter  to  a  third  party  and 
stated  these  facts  in  the  letter,  can  any  one  doubt  that  such  a  letter, 
signed  by  one  of  the  partners,  would  bo  competent  evidence  to  prove 
these  facts  ?  And  can  it  be  contended  that  the  adding  of  a  seal  to 
the  letter  would  havo  impaired  the  force  of  such  evidence?  Pur- 
viance  v.  Sutherland^  2  Ohio  St.  478.  Tlie  giving  of  a  note  for  a 
debt,  whether  sealed  or  unsealed,  does  not  ]>ay  or  discharge  the 
debt,  unless  it  be  agreed  that  it  shall  be  acf^epted  as  payment  and 
satisfaction,  and  assumpsit  may  be  maintained  for  the  debt,  if  the 
note  be  produced  on  the  trial  to  be  cancelled.  One  partner,  acting 
for  the  firm,  may  in  its  name,  appoint  an  agent  and  authorize  him 
to  bind  the  firm  by  his  contracts,  made  in  the  name  of  the  firm  by 
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him,  as  such  agcut.  Such  authority  may  be  given  in  writing,  and 
such  writing  need  not  be  under  seal;  and  if  a  seal  be  added  it  will 
not  yitiate  the  effect  of  the  writing.   Lucas  t.  Banky  2  Stew.  297. 

There  are  many  respectable  authorities  to  the  position,  that  while 
one  partner  cannot  bind  his  copartners  by  deed^  yet  if  the  instru- 
ment used  in  commercial  transactions  be  valid  and  effective  without 
a  seal,  and  within  the  power  of  a  partner,  the  attempt  to  seal  the 
same  in  behalf  of  the  firm  will  not  vitiate  its  legal  effect  as  an  un- 
sealed instrument.  See  Pars,  on  Part.  (2d.ed.),  p.  191,  note  m,  and 
Pricey.  AlexandeTy  2  Greene,  427  ;  Lawrences.  Taylor,  6  Hill,  107; 
Sweetzer  v.  Mead,  5  Mich.  107  ;  Tapley  v.  Butterfield,  1  Mete.  575 ; 
Gibson  v.  Warden,  14  Wall.  247 ;  and  authorities  collated  in  9  Am. 
Law  Beg.  (N.  S.)  271-2. 

Whatever  may  be  the  true  rule  on  this  question,  a  majority  of  the 
court  are  clear  that  the  plaintiff  had  a  right  to  recover  under  the 
common  counts,  by  bringing  in  the  paper  to  be  cancelled.  The 
proof  shows  the  partnership  from  which  springs  the  power  of  one 
partner  to  borrow  money  for  the  firm,  and  to  promise,  in  behalf  of 
the  firm,  to  pay  the  principal  at  a  given  time,  and  the  interest  at 
any  given,  lawful  rate.  Tiie  writing,  proved  to  have  been  signed 
by  one  of  the  firm,  without  reference  to  its  effect  as  an  obligation, 
contains  an  admission  made  by  one  of  the  partners,  that  the  money 
was  borrowed  by  the  firm  at  the  rate  of  interest  mentioned. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

ScHOLFiELD  and  MuLKEY,  JJ.,  dissenting. 


Olin  v.  Bate. 

(96  ni.  63.) 

C<yntr(ut —  name  —  injunction  to  restrain  ti«e  ofoMumed. 

Ltefendant  Bate  waa  a  pbysiciaD  iu  Chicago,  giving  special  attention  to  venfr 
real  diseases,  and  advertising  largely,  conducting  this  busineaa  ander  th« 
assumed  name  of  Andrew  G.  Olin.  Plaintiff,  Henry  Olin,  was  a  phjoidtii, 
who  subsequently  settled  in  Chicago,  giving  special  attention  to  diaeases  of 
the  eye  and  ear,  and  becoming  a  member  of  the  faculty  of  Burnett  Medical 
College.    In  consideration  of  admissiou  to  the  medical  college,  and  assistance 
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by  plaintiff  in  gmdaatlng  and  granting  him  a  diploma,  defendant  agreed  to  dia- 
coQtiaae  the  Que  of  the  name  of  Olin,  hut  failed  to  do  bo.  Plaintiff  filed  a 
bill  to  restrain  the  defendant's  ase  of  the  name,  alleging  that  it  injured  the 
plaintiffs  reputation.    Held,  that  the  hill  must  be  dismissed.    {Se^  tude, 

SUIT  forinjanction.    The  opinion  states  the  case.    Tho  bill  wsis 
dismissed  below. 

William  H,  King^  and  Frederick  W.  Packard,  for  appellant. 

Osgood  i£  RiggUy  and  Frank  Baker,  for  appellee. 

ScoTTy  J.  Without  any  discnssion  of  the  legal  questions  raised, 
bat  assuming  the  law  to  be  as  complainant  insists  it  is,  the  facts 
proTcn  make  no  case  warranting  equitable  relief  against  either  de- 
fendant under  tho  bill  exhibited  against  them.  The  bill  was  brongltt 
by  Henry  Olin  to  restrain  John  Bate  and  Edward  Osborne  from 
using  the  name  or  title  oi  complainant,  or  any  name  so  like  it  as 
might  mislead  the  public,  to  his  prejudice.  Complainant  is  a 
physician,  and  has  practiced  his  profession  for  many  years,  but  gives 
particular  attention  to  diseases  of  the  ear  and  eye.  His  office  is  in 
the  city  of  Chicago,  where  he  has  practiced  since  1870.  It  is  al- 
leged defendants  are  physicians,  and  are  what  are  known  as  spec- 
ialists giving  attention  to  chronic  and  sexual  diseases  of  men  an4 
women  ;  that  they  advertise  their  business  in  the  newspapers,  and 
that  they  have  published  pamphlets,  or  books,  that  tend  to  corrupt 
public  morality.  It  is  also  charged,  the  business  conducted  by  de- 
fendants is  disre(>utable  ;  and  becanse  it  is  understood  and  believed 
bj  many  people  in  Chicago  and  elsewhere  that  complainant  is  the 
"Dr.  Olin  "  mentioned  in  the  advertisements  and  books  published 
bydefendants,  he  insists  his  professional  reputation  is  impaired  and 
blemished,  and  that  he  is,  by  the  acts  and  doings  of  defendants, 
under  the  name  of  "  Dr.  Olin,"  brought  into  disrepute  as  a  physi- 
cian. An  amendment  to  the  bill,  made  by  leave  of  court,  sets 
forth  that  in  1875,  defendant  Bate  applied  for  admission,  as  a  stu- 
dent,  to ''Burnett  Medical  College,"  of  which  institution  com- 
plainant at  the  time  was  a  member  of  the  faculty ;  and  that 
defendant,  in  consideration  complainant  would  consent  to  his  ad- 
mission, agreed  to  abandon  the  fictitious  name  of  Olin,  and  engage 
only  thereafter  in  a  reputable  business.  On  the  understanding  and 
i^reement  alleged,  complainant  assisted   in  the  graduation  and 
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granting  to  Date  a  diploma,  which  it  is  alleged,  he  conld  uot  have 
obtained  without  the  consent  of  complainant.  Answers  were  filed 
by  both  defendants,  and  on  hearing  in  the  Superior  Court,  the  bih 
was  dismissed  for  want  of  equity.  That  decree  Wiis  affirmed  in  the 
appellate  court,  and  complainant  brings  the  case  to  this  court  on 
appeal. 

No  importance  need  be  attached  to  the  agreement  set  forth  in  the 
amended  bill,  that  defendants  would  abandon  the  use  of  the  ficti- 
tious name  of  '^Olin,"  if  complainant  would  consent  to  the  ad- 
mission of  Bate  to  the  medical  college^  and  would  assist  in  the 
graduation  and  granting  to  him  a  diploma,  for  the  reason,  a  con- 
tract  of  the  nature  of  the  one  insisted  upon  is  of  such  doubtful 
propriety  that  equity  will  not  lend  its  aid  to  enforce  it.  The  grant- 
ing of  diplomas  to  students  in  colleges  ought  uot  to  be  made  the 
subject  of  private  contracts  with  individual  members  of  the  faculty 
for  personal  advantage  to  themselves.  They  should  only  be  granted 
on  account  of  the  moral  standing  of  the  students,  and  on  account 
of  their  proficiency  in  the  studies  taught  in  such  institutions. 

There  can  bo  no  pretense  that  defendant  Osborne  ever  assumed 
the  name  of  '^Olin.*'  The  utmost  he  did  was  to  assist  Bate  in  hh 
professional  duties,  and  that  he  did  in  his  own  name.  Nor  is  there 
any  proof  that  Bate  ever  assumed  the  full  name  of  complainant 
The  proof  shows  that  before  he  came  to  Chicago  to  reside  he  as- 
sumed the  name  of  Andrew  G.  Olin,  and  since  then  has  been 
known  as  '*  Andrew  G.  Olin,"  ''  A.  G.  Olin  "  and  "  Dr.  Olin,"  in 
his  profession.  But  that  is  noc  complainant's  name,  and  neTer 
was.  His  name  is  ''Ilenry  Olin."  Defendant  has  never  adver- 
tised himself  as  '^  Henry  Olin,"  and,  so  far  as  this  record  discloses, 
never  represented  to  any  that  he  was  **  Henry  Olin."  Their  profes- 
sions are  totally  distinct  as  to  the  diseases  they  profess  to  treat 
Persons  desiring  treatment  for  diseases  each  professes  to  cure  would 
not  be  likely  to  call  upon  one  for  the  other,  unless  grossly  careless. 
Such  mistakes  would  be  of  rare  occurrence,  and  it  would  be  absurd 
to  say  that  the  few  that  might  occur  would  amount  to  "  irreparable 
injury  "  to  either  party.  Whether  the  business  defendants  are  pur- 
suing is  disreputable  or  not,  cannot  be  made  the  ground  of  equita- 
ble relief  in  favor  of  complainant.  Ofitenses  against  public  moral- 
ity, where  any  exist,  can  be  more  appropriately  redressed  in  the 
name  of  the  people,  against  the  body  of  whom  the  offense  is. 

Complainant  complains  that  he  is  subjected  to  embarrassment, 
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and  perhaps  disgrace,  on  account  of  the  conduct  of  defendants, 
assaming  a  name  nearly  like  his  own.  Should  that  fact  be  conceded, 
bat  which  does  not  appear  in  any  proof,  he  has  elected  of  his  own 
ToIitioQ  to  expose  himself  to  it.  Bate  had  assumed  the  name  under 
which  he  chose  to  transact  his  professional  business  and  located  in 
Chicago  long  before  complainant  came  there  to  reside.  No  equit- 
able considerations  thererefore  arise  in  favor  of  complainant,  for 
whatever  embarrassments  to  which  he  may  be  subjected,  if  any, 
come  to  him  from  his  own  selection  of  a  location  in  which  to 
practice  his  own  profession. 

The  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

DiGKBY,  G.  J.,  dissented. 

Non  BT  THE  Repobtbb.^  This  case  is  pecuUar  in  seTeral  particulars:  First,  in  the  use  of 
so  aseunied  fiunily  name  ;  second.  In  the  fact  that  such  assumption  was  made  at  a  time 
and  pisoe  when  it  could  not  have  been  intended  to  injury  and  could  not  have  injured  the 
one  bearer  of  the  name  ;  third.  In  the  fact  that  such  use  was  in  a  distinct  branch  of  busi- 
sMi  ftom  that  which  the  complainant  piursued ;  fourth,  in  the  fact  that  any  collision  must 
have  srisen  from  the  complainant's  putting  himself  in  its  way ;  fifth,  in  the  contract,  con- 
tra  bonos  mores,  to  discontinue  the  useot  the  name.    It  is  beUeved  that  the  case  is  «u{ 

hi  BwguB  r.  Burgess,  3  DeO..  M  .  it  O.,  896,  Lord  Justice  Turner  said:  '^  Where  a  per- 
aoB  ii  adling  goods  under  a  particular  name,  and  another  person,  not  having  that  name, 
it  Ming  it,  it  may  be  presumed  that  he  so  uses  it  to  represent  the  goods  sold  by  himself  af; 
the  goods  of  the  person  whose  name  he  uses ;  but  where  the  defendant  sells  goods  under 
liis  own  name,  and  it  happens  that  the  plaintiff  has  the  same  name,  it  does  not  follow  that 
the  defendant  is  selling  his  goods  as  the  goods  of  the  plaintiff.  It  is  a  question  of  evi- 
dnwe  in  each  case  whether  there  is  false  representation  or  not .  *' 

Where  there  is  a  resemblance  but  not  absolute  identity  of  names,  '  *  in  eveiy  case  the 
eoort  most  ascertain  whether  the  differences  are  made  hotia  fide  iu  order  to  distinguish 
the  one  article  from  the  other,  whether  the  resemblances  and  the  differences  are  such  as 
Datorally  arise  from  the  necessity  of  the  case,  or  whether,  on  the  other  hand,  the  differ- 
ences are  simply  colorable,  and  the  resemblances  are  such  as  are  obviously  intended  to 
deeelve  the  purchaser  of  the  one  article  Into  the  belief  of  its  being  the  manufacture  of 
eaother  penon.  Besemblance  is  a  circumstance  which  it  is  of  primary  importance  for  the 
coort  to  consider,  because  if  the  court  finds,  as  it  almost  invariably  does  find  in  such  cases 
•8  ttda,  that  there  is  no  reason  for  the  resemblance,  except  for  the  purpose  of  misleading, 
U  will  infer  that  the  resemblance  is  adopted  for  the  purpose  of  misleading/'  Taylor  v. 
lViylor,L.R..  SEq.  S90. 

So,  an  Injunction  was  granted  in  Bodgen  v.  NmoiU  r5  C.  B.  109;  6  Hare,  826)  — "  Bodgers* 
cutlety  **— to  restrain  the  use  of  a  name  which  the  defendants  claimed  as  their  own  firm 
name,  a  Jury  having  found  that  they  had  acted  with  the  intention  and  result  of  deception ; 
*tMi  a  defendant,  who  afterward  committed  a  breach  of  the  injunction,  was  ordered  to  be 
<'<Hnfnitted  unless  he  adopted  a  mark  approved  by  the  court  within  a  week.  3  DeG.  M.  &,  O. 
<H.  So,  In  HoOnway  v.  ^oOoioay  (18  Beav.  909)  —  *  *  Holloway's  pills '*  — Lord  Lano- 
^ALs  reatnlaed  the  defendant  from  using  his  name  upon  pills  and  ointment  so  as  to  cause 
tem  to  be  mistaken  for  the  plaintifTs,  his  brother's,  pills  and  ointment,  and  his  lordship 
obeervM  — **  The  defendant's  name  being  Holloway,  he  has  a  right  to  constitute  himself 
a  vendor  of  HoUoway's  pills  and  ointment,  and  I  do  not  intend  to  say  any  thing  tending  to 
*t*fdge  any  such  right.  But  he  has  no  right  to  do  so  with  such  additions  to  his  own  name 
M  to  deceive  the  public,  and  make  them  believe  that  he  Is  selling  the  plaintiff's  pills  and 

Vol.  XiXVm— 11 


82  ILLINOIS, 


Olin  V.  Bate. 


ointment.'*  So,  In  Taylor  v.  Taylor,  —"Taylor's  thread  "  ;  Clark  v.  ClarK  <25  Bart.'W 
— "Clark's  thread  "—  the  injunction  being  limited  to  such  user  of  the  name  as  should  be 
calculated  to  produce  deception  ;  Sionebraker  v.  Stoiie^jraker  (83  Md.  2S2)  — "  Stonebn- 
ker's  medicines  "  ;  Jameit  v.  Jarne*  (L.  R.  13  Eq.  421)  —"  Jamea*  horse-blisters  "—  where 
the  defendant  was  restrained  from  signing  his  name  **  Bobert  James,"  and  compelled  to 
use  his  full  name,  Robert  Joseph  James,  **  Robert  James,"  having  been  the  name  of  the 
original  inventor  of  the  article  under  whom  the  plaintiffs  claimed;  Hcimes,  Booth  dtBa^ 
den  V.  Hclmest  Booth,  &  Atwood  Manufacturing  Company  (87  Conn.  278  ;  9  Am.  Hep. 
8d4),  where  the  two  leading  members  of  the  plaintiffs*  firm  had  left  it  and  used  their  name 
again  in  the  formation  of  a  rival  concern  ;  and  in  Oouraud  v.  Trust  (10  N.  Y.  Sup.  Ct 
027),  the  defendants  were  restrained  from  making  use  of  a  name  which  their  father  had 
assumed  (they  not  having  themselves  changed  their  original  name),  in  such  a  way  as  to 
profit  by  the  reputation  which  ihe  father  had  acquired  under  his  new  name.  Moreover, 
the  fraudulent  use  of  a  man's  own  name  has  been  held  to  render  the  person  using  it  crimi- 
nally responsible  for  obtaining  money  by  false  pretenses.  R.  v.  Dumlan^d  Ooz.  380  — 
"  Everett's  blacking  ". 

On  the  other  hand,  the  court  has  refused  to  restrain  persons  from  the  use  of  their  own 
names  in  Burgem  v.  Burgew  (3  De  G.  M.  &  G.  806)—"  Burgess'  anchovy  sauce" ;  Com- 
stock  Y.  White  (\S  How.  Pr.  421)— *'A.  J.  White  &  Co.*8  pills'*;  AUufWorth  v.  Walnudey 
(L.  R.  1  Eq.  618)  — "  Ainsworth's  thread  "  ;  Faber  v.  Faber  (49  Barb.  357)  — "  Paber's  lead 
pencils  " ;  Menecly  v.  MeneeJy  (82  N.  Y.  487 ;  s.  o  .  80  Am.  Rep.  489)  —' *  Meneely^s  bells  "; 
Decker  v.  Decker  (53  How.  Pr.  818)  — **  Decker  pianos  "  ;  OUUnany.  Hunnewell  (123  Masa. 
189)  — "Hunnewell's  medicine";  Prince  Metallic  Paint  Company  v.  Oarbtm Mftaiik 
Paint  Company  (X.  Y.  Sup.  Ct.  1877)  -»*  Prince's  paint "  ;  In  Marshail  v.  Pinkham  (Wis. 
Bup.  Ct.,  62  Wis.  572>,— "Old  Dr.  S.  Marshall's  Celebrated  Liniment"  ;  and  in  Dena 
V.  Mason  (Jan.  25,  1877),  Vice- Chancellor  Malins  held  that,  during  the  contlnuaooe  of  a 
partnership  between  two  persons  named  Mason  and  Brand,  it  was  impossible  to  prohibit 
the  use  of  the  latter's  name  in  the  business,  which  was  carried  on  as  ^*  Mason  uid  Brand." 
but  that  after  he  had  quitted  the  firm,  the  remaining  partner  had  not  the  right  to  use  his, 
Brand's  name,  so  as  to  deceive.  And  see  McLean  v.  Fleming  (96  U.S.  246),  and  Bimiin^ 
ger  v.  Wattles  (28  How.  Pr.  306).  See  also  Shaver  r.  Shaver,  61  Iowa,  208 ;  a.  c.  87  Am. 
Rep.  194. 

The  Solicitor's  Journal  says  on  the  point  of  contract  not  to  use  a  family  name:  *'  Tbe 
question  is,  of  course,  much  simplified  when  the  defendant  has  contracted  not  to  use  the 
name,  and  the  injunction  will  be  granted  with  much  less  difficulty,  as  in  Ainsworth  r. 
Benlley  (14  W.  R.  630),  where  the  defendant  had  covenanted  not  to  publish  another  peri* 
odica'.  of  like  nature  with  Bentley's  Miscellany,  which  he  had  sold,  and  then  publidied  a 
new  magacine  with  his  name  on  the  cover,  and  GUlis  v.  Hall  (7  Fhila.  422).  where  a  peraoo 
who  had  sold  his  interest  in  the  firm  of  *  R.  P.  Hall  &  Co.,'  and  in  a  secret  fftvparatioii 
known  as  *HaU*8  Vegetable  Sicilian  Hair  Renewer,' covenanting  not  to  use  his  name  in 
a  similar  business,  began  to  do  so,  and  was  restrained  by  injunction,  which  he  afterward 
disr^arded,  and  was  thereupon  attached  for  contempt  (8  Phlla.  231).  It  is  not,  indeed, 
necessary  that  there  should  be  an  express  covenant  not  to  use  the  name  when  a  business 
is  being  sold  with  the  goodwill,  for  when  you  are  parting  with  a  goodwUl  of  a  business  yoo 
mean  to  part  with  all  that  good  disposition  which  customers  entertain  toward  the  house  of 
business  identified  by  the  particular  name  or  firm,  which  may  induce  them  to  continue 
giving  their  custom  to  it,  as  was  said  by  Lord  Hatherly  in  Churton  v.  Dauifias  (7  W.  R. 
3tio,  Johns.  174),  (and  see  Lrnjv,  Walker,  L.  R.,  10  Ch.  D.  433).  In  Churton  v.  D«ii*yl(w. 
the  principal  partner  in  tho  firm  of  "John  Douglas  &  Co..'  sol.l  his  interest  in  the  business 
and  goodwill  to  Iiis  partners,  and  then  set  up  in  the  neighborhood  a.*»  *  John  Douglas&  Co.' 
In  other  ways,  also,  lie  represented  himself  to  be  carrying  on  the  old  busine&s,  and  an  in- 
junction wasgrante<l  to  restrain  him  from  so  doing.  It  will  be  observed  that  the  fact  that 
the  defendant  added  *  <S;  Co.'  after  his  own  name  in  commencing  his  new  business 
weighed  heavily  against  him  as  evidence  of  fraudulent  intention,  and  the  unnecessary 
adoption  of  these  words  will  always  form  an  element  in  the  case  adverse  to  the  defend- 
ant's assertion  of  Ixtna  fidrs.  In  FnJbtfOf}d  v.  FuUwood  il)  (W,  "S .  1S78,  pp.  98, 1©>, 
where  an  injunction  was  granted,  this  addition  had  been  made  to  the  name  ;  so  to  FuU- 
wood  v.  FuHuvxjd  (2)  m  W.  R.  43.5,  L.  R.,  9  Clh.  D.  176);  and  in  Devlin  v.  Devlin  (»  X.  T. 
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»tJ:  •  c.  25  Am.  Rep.  173).    In  Bond  v.   MUboum  (SOW.  R.  197)  no  relief  appears  to 
hare  been  prayed  in  this  respect,  and  in  Comstftch  v.   WhUe  (18  How.  Pr.  421)  there  were 
vertnl  defendants  trading  as  *  A.  J.  White  &  Co./  and  as  one  of  tbein  was  named  A.  J. 
Wbi(e.  the  name  of  the  firm  was  not  interfered  with." 
See  note,  3S  Am.  Rep.  836  ;  ManhaU  v.  Pinkham^  post. 


COLB  V.    MaRFLE. 

(98111.58.) 

Inturanee — ftife*8  right  tua$signee  of,  on  husband's  life — itatutory  eon$truction. 

Under  a  statute  permittiDg  a  wife  to  insare  her  husband's  life  for  her 
benefit  and  hold  the  proceeds  as  against  his  creditors,  less  premiums,  with 
interest,  paid  bj  him  within  the  statutory  period  of  limitation  with  intent  to 
defnud  creditors,  she  may  in  like  manner  hold  the  proceeds  of  a  policy 
which  the  husband  has  procured  on  his  own  life  and  assigned  to  her,  when 
ioaolvent. 

CBEDITOB'S  bill  to  reach  proceeds  of  life  insurance.    The  opin- 
ion states  the  case.     The  plaintiff  had  judgment  below. 

Rosenthal  &  Pence,  for  plaintiff  in  error. 

Higgins,  Furher  <£  Cothran,  for  defendant  in  erron 

George  Burry,  for  defendant  Marple. 

Craig,  J.  This  was  a  creditor's  bill,  brought  by  Christian  S. 
Marple  against  Julia  T.  Cole,  widow  of  Jcrali  D.  Cole,  deceased,  the 
Equitable  Life  Assurance  Society,  and  George  A.  Soaverns,  execu- 
tor of  the  estate  of  J.  D.  Colo,  deceased,  to  reach  tlie  proceeds  of  a 
$10,000  life  insumnco  policy,  which  was  issued  to  Cole  on  his  life 
by  the  Equitable  Society,  and  by  him  assigned  to  Julia  T.Cole, his 
wife,  a  short  time  before  his  death.  The  policy  was  issued  July  17, 
1868,  payable  in  twenty  years,  or,  in  case  of  prior  deatli,  sixty  days 
after  notice;  the  premiums  were  to  be  paid  in  twenty  annual  in- 
stallments of  $501.10.  Cole  paid  the  premiums  as  iliey  became  due, 
and  died  August  31,  187G.  Before  liis  death,  and  on  the  30th  day 
of  Aafi;ust,  he  assigned  the  policy  to  his  wife,  and  immediately  gave 
notice  of  the  assignment  to  the  society,  and  the  society  consented 
to  the  assignment. 
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The  estate  of  Cole  is  iiisolveut,  and  tliis  bill  was  brought  by  a 
creditor,  who  had  probated  his  claim  against  the  estate.  The  court, 
on  the  hearing,  found  that  the  assignment  of  the  policy  from  Colt- 
to  his  wile  was  fraudulent  as  against  complainant  and  the  other 
creditors  of  Cole,  and  rendered  a  decree  that  Julia  T.  Cole  pay  into 
court  the  full  amount  received  on  the  policy  from  the  Equitable 
Society,  to  wit:  $10,633,22,  with  interest  at  six  per  cent  from  the 
6th  day  of  November,  1868,  the  time  when  she  received  thee 
money. 

The  proposition  is  not  controverted  that  a  voluntary  convey  a  iice 
■of  property  by  a  person  who  is  insolvent  is  voidable,  and  may  be  set 
4^ide  by  creditors.  But  while  this  may  be  regarded  as  a  general 
rule,  which  may  be  invoked  by  a  creditor  when  his  debtor  has  at- 
tempted to  transfer  his  property  beyond  the  reach  of  legal  process, 
yet  the  question  presented  by  this  record  is,  whether  the  assign- 
ment of  the  policy  made  by  Cole  to  his  wife  is  to  be  regarded  as 
falling  within  that  general  rule,  or  is  it  a  transaction  which  is  au- 
thorized by  the  statute. 

Section  54,  chapter  73,  Revised  Statutes  1874,  page  607,  which 
was  enacted  in  1869,  declares:  "It  shall  be  lawful  for  any  marrinl 
woman,  by  herself  and  in  her  own  name,  or  In  the  name  of  any 
third  person,  with  his  assent  as  her  trustee,  to  cause  to  be  insured, 
for  her  sole  use,  the  life  of  her  husband  for  any  definite  period,  or 
for  the  term  of  his  natural  life,  and  in  case  of  her  surviving  such 
period  or  term,  the  sum  or  net  amount  of  the  insurance  becoming 
due  and  payable  by  the  terms  of  the  insurance,  shall  be  payable  to 
her,  to  and  for  her  own  use,  free  from  the  claims  of  the  representa- 
tives of  the  husband,  or  of  any  of  his  creditors;  Provided,  however, 
that  if  the  premium  of  such  policy  is  paid  by  any  person  with  in- 
tent to  defraud  his  creditors,  an  amount  equal  to  the  premium  so 
paid,  with  interest  thereon,  shall  inure  to  the  benefit  of  said  credi- 
tors, subject  however  to  the  Statute  of  Limitations.  The  amount 
of  the  insurance  may  be  made  payable,  in  case  of  the  death  of  the 
wife  before  the  period  at  which  it  becomes  due,  to  his,  her  or  their 
children,  for  their  use,  as  shall  be  provided  in  the  policy  of  insur- 
ance, and  their  guardian,  if  under  age." 

Here  is  a  statute  which  empowers  a  wife,  in  her  own  name,  or  in 
the  name  of  a  third  party,  to  obtain  a  policy  of  insurance  on  the 
life  of  her  husband,  and  in  case  of  his  death,  the  amount  of  the 
insurance  shall  go  to  the  wife  free  from  the  claims  of  the  husband's 
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creditors.  Thei-e  is  but  one  saving  provision  in  the  statute  in  favor 
of  creditors,  and  tliat  is  where  a  person  pays  the  premium  on  the 
policy  with  the  intent  to  defnind  his  creditors,  an  amount  equal  to 
the  premium  so  paid,  and  not^arred  by  the  Statute  of  Limitations, 
may  be  recovered.  The  defendant  in  the  bill,  in  her  answer,  alleges 
that  she  caused  the  life  of  Jerah  D.  Cole  to  be  insured  in  the  Equi- 
table Society,  and  that  the  insurance  was  for  her  sole  use.  She  de- 
nies the  right  of  complainant  to  any  portion  of  the  money  paid  her 
by  the  insurance  society,  and  sets  up  the  Statute  of  Limitations  as 
a  bar  to  the  recovery  of  an  amount  equal  to  the  premium  paid  by 
her  husband  on  the  policy  prior  to  July  17,  1874.  The  question 
here,  is,  not  whether  defendant  falls  within  the  letter  of  the  statute, 
bat  it  is  whether  she  substantially  complied  with  the  act  and  falls 
within  its  spirit. 

Equity,  as  a  general  rule,  disregards  the  form,  but  looks  to  the 
substance  of  a  transaction.  The  Constitution  of  1870  declares  that 
*^the  General  Assembly  shall  pass  liberal  homestead  and  exemption 
kivs"  Prior  however  to  the  adoption  of  the  Constitution,  in  Deere 
V.  Cfiapman^  25  111.  GIG,  it  was  held  that  the  homestead  act  was  a 
remedial  act,  and  should  receive  a  liberal  construction.  It  was 
there  said:  "Though  this  act  maybe  said  to  be  in  derogation  of 
the  common  law,  and  an  innovation  upon  all  former  relations  be- 
tween creditors  and  debtors,  giving  to  the  latter  new  rights  and 
immunities,  yet  it  does  not  follow  that  it  should  not  receive  a  con- 
stmction  so  ]ibei*al  as  to  advance  the  object  contemplated  by  the 
legislature  in  passing  the  act"  In  Good  v.  Fogg,  61  111.  451,  where 
the  acts  of  1843  and  1861,  exempting  certain  personal  property  from 
levy  and  sale,  ctvme  before  the  court  for  construction,  it  was  held 
that  a  person  entitled  to  the  benefit  of  the  exemptions  may  hold 
under  both  statutes  a  house  worth  not  exceeding  tlGO;  that  the 
acts  are  not  to  receive  a  strict  construction,  and  that  according  to 
their  spirit,  a  person  thus  situated  may  in  his  claim  unite  both 
laws.  Xow,  while  the  act  which  allows  the  wife  to  hold  a  policy  of 
insurance  on  the  life  of  her  husband,  and  protects  her  in  the  pro- 
ceeds of  the  policy  as  against  the  creditors  of  her  husband,  is  not 
strictly  an  exemption  law,  yet  it  is  of  that  nature,  and  should  be 
construed  with  the  same  liberality. 

Bat  we  are  not  without  authority  on  this  question.  In  Charter 
Oak  Life  Ins.  Co.  v.  Brant,  47  Mo.  419 ;  s.  c,  4  Am.  Rep.  328, 
wKire  a  statute  similar  to  our  own  was  under  consideration,  it  is 
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said:  **  The  statute  was  founded  on  charitv,  and  intended  to  sub- 
serve  a  beneficent  object,  and  in  a  case  falling  within  it,  I  should 
be  disposed  to  give  it  the  most  favorable  construction  to  carry  out 
its  humane  principle."  » 

Do  the  facts  presented  by  this  record  establish  a  case  within  the 
spirit  of  the  statute  ?  Cole  held  a  policy  payable  to  him,  his  execa- 
tors,  administrators  and  assigns.  He  assigned  the  policy  to  defend- 
ant, his  wife.  On  the  same  day  the  insurance  company  was  notified 
of  the  assignment.  It  accepted  the  notice  and  consented  to  the 
assignment.  In  Cify  Fire  Ins  Co,  v.  Mark,  45  III.  482,  where  a 
policy  had  been  taken  out  in  the  name  of  Morris,  on  a  stock  of 
goods,  who  subsequently  sold  the  goods  to  Myers,  and  with  the 
consent  of  the  company,  assigned  to  him  the  policy,  it  was  held,  in 
substance,  though  not  in  form,  a  new  insurance  was  granted  to 
Myers. 

In  Burrovghs  v.  State  Miit,  Life  Assur,  Co.,  97  Mass.  359,  where 
a  policy  was  payable  to  the  insured  and  his  assigns,  and  duly 
assigned  with  the  consent  of  the  company,  it  was  held  that  the 
assignment  transferred  the  legal  title  to  the  assignee  with  right  to 
sue  in  his  own  name. 

Whether  under  the  assignment,  in  this  case,  a  suit  might  have 
been  maintained  in  the  name  of  Mrs.  Cole,  is  a  question  which 
does  not  properly  arise,  and  it  will  not  be  necessary  to  determine 
it.  But,  when  the  assignment  was  made  with  the  consent  of  the 
company,  as  was  held  in  the  Meeks  case,  in  substance  and  effect  a 
new  insurance  was  granted  to  Mrs.  Cole.  After  the  assignment 
was  made,  and  assented  to  by  the  company,  it  could  not  bo  repudi- 
ated by  Cole  or  the  company,  but  under  the  assignment  the  policy 
was  held  by  Mrs.  Cole  for  her  sole  use  and  benefit;  although  the 
transaction  may  not  have  assumed  the  literal  form  required  by  the 
statute,  yet  the  substantial  requirements  of  the  statute  were  fol- 
lowed, and  under  a  statute  of  this  character,  that  is  all  that  can  be 
required.  At  the  time  the  assignment  was  made,  had  Mrs.  Cole 
taken  out  a  new  policy  on  her  husband's  life,  in  her  name,  or  that 
of  a  trustee,  it  is  not  denied  that  she  would  have  been  able  to  hold 
the  proceeds  regardless  of  creditors  of  the  husband.  What  is  the 
difference  in  principle  between  taking  out  a  new  policy  and  having 
one  already  in  existence  assigned  with  the  consent  of  the  company  ? 
We  perceive  no  substantial  difference,  and  hence   we  must  hold 
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that  Mi-8-  Cole,  under  the  statute,  liiid  a  clear  right,  with  the  con- 
sent of  the  compauy,  to  accept  an  assign  nient  of  the  policy. 

But  under  the  statute,  Cole  being  insolvent,  all  premiums  paid 
bj  him  on  the  policy  within  five  years  next  before  this  action  was 
brought,  with  interest  thereon  from  the  date  of  payment,  could 
be  recovered  by  the  creditors.  The  action  was  commenced  in 
October,  1878.  The  premiums  paid  in  July,  1873,  and  all  paid 
before  that  time,  would  be  barred  by  the  statute,  but  the  complain-  ' 
ant  was  entitled  to  recover  the  premium  of  $501.60  paid  July  17, 
1874,  and  $501. CO  paid  July  17,  1875,  and  $501.60  paid  July  17, 
1876,  with  6  per  cent  intereat  on  each  of  said  amounts  from  the 
date  of  payment. 

[Omitting  a  statutory  consideration.] 

The  judgment  of  the  appellate  court  will  be  reversed,  and  the 

cause  remanded    for    further    proceedings  consistent    with    this 

opinion. 

Judgment  reversed. 

Sheldon,  J.,  dissented. 


Redlich  v.  Bauerlee. 

(gs  ni.  134.) 

Smdenee  —  books  of  account  —  original  erUriei. 

Where  a  tradesman's  elerk  makes  original  entries  of  sales  on  a  slate,  and 
within  a  reasonable  time  tbe  tradesman  correctly  transcribes  them  in  a  book 
the  two  comparing  the  transcript  with  ihe  original  entries,  the  book,  on  proof 
of  these  facts,  is  competent  evidence  of  the  sales. 

ACTION  on  account.    The  opinion  states  the  facts.    The  plaint- 
iff liad  judgment  below. 

Lyman  &  Jackson,  for  appellant. 
C,  C,  Kohlsaat,  for  appellee. 

ScHOLFiELD,  J.  Of  the  four  errors  assigned  upon  this  record, 
there  is  but  one  that  we  can  inquire  into.  The  third  and  fourth 
present  questions  of  fact  only,  and  the  finding  of  the  appellate 
court  is  conclusive  as  to  them. 
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[Omitting  a  minor  point] 

The  remaining  error,  the  first,  in  the  order  of  the  assignmenty 
is  "  that  the  referee  admitted  the  plaintiff's  books  of  account,  which 
\^ere  not  books  of  original  entries,  in  evidence,  and  his  finding 
against  the  defendant  was  based  chiefly  upon  said  books  of  account." 

Appellee  produced  his  books  of  account  and  testified  that  they 

were  snch,  and  that  the  entries  therein  were  made  by  himself,  and 

'  that  they  were   true  and   just.     It  is  proved  by  his  evidence  uud 

that  of  his  foreman,  Charles  Keppleberg,  that  the  books  were  kept 

in  this  way: 

As  the  goods,  which  were  pressed  blocks,  plugs,  bungs,  faucets, 
etc.,  were  manufactured  by  appellee  for  appellant,  Keppleberg 
counted  them  into  barrels  belonging  to  appellant,  and  wrote  down 
the  count  on  a  double  slate  kept  for  that  pui*pose.  No  one  but 
Keppleberg  kept  the  slate.  Once  a  month,  Keppleberg  would  de- 
liver tlie  slate  to  appellee,  who  would  take  it  home  in  the  evening, 
and  copy  the  entries  on  the  slate  into  his  book  and  return  it  next 
morning.  Appellee  and  Keppleberg  would  then  compare  the  slate 
and  the  book,  and  finding  the  book  correct,  they  would  rub  oat 
the  entries  on  the  slate.  This  comparing,  the  witnesses  say,  was 
very  carefully  done.  "When  Keppleberg  was  absent,  which  hap- 
pened only  a  few  days  in  the  year  —  at  the  outside,  six  days, —  ap- 
pellee would  make  a  memorandum  of  the  account  and  give  it  to 
Keppleberg  to  enter  on  the  slate  when  he  returned,  and  he  saw 
Keppleberg  write  down  what  he  gave  him.  Appellee  put  down  the 
prices  when  he  entered  the  items  in  his  books. 

The  evidence  of  Keppleberg  is,  that  appellant  received  all  the 
goods  with  which  he  is  charged. 

We  think,  on  this  preliminary  evidence,  the  books  were  properly 
admitted.  The  fact  that  the  charges,  in  the  first  instance,  were 
made  on  a  slate  and  were  subsequently  transferred  to  the  books  ad- 
mitted in  evidence,  does  not  destroy  the  character  of  the  books  as 
those  of  original  entries.  The  minutes  on  the  slate  were  mere 
memoranda,  to  assist  the  memory  until  the  items  were  transferred 
to  the  books,  and  were  not  intended  to  be  permanent.  Faxon  v. 
Hollis,  13  Mass.  427 ;  Pilhbury  v.  Locke,  33  N.  H.  90 ;  Hall  v. 
GKdden,  39  Me.  445  ;  Siroud  v.  Tilton,  3  Keyes,  139  ;  Sickles  v. 
Mather,  20  Wend.  72  ;  Davison  v.  PowdU  16  How.  Pr.  467 ; 
Landis  v.  Turner,  14  Gal.  575  ;  Hartley  v.  Brookes,  G  Whart  189; 
Whitney  v.  Sawyer,  11  Gray,  243. 
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Altbougli  the  eu tries  were  diiiwu  oil  by  appellef,  llie  subsequent 
coiDparisoQ  of  the  eatries  upou  the  slate  with  those  in  the  books 
made  it  certain  that  they  were^  correctly  copied  into  the  books. 
The  anthorities  do  not  establish  any  precise  length  of  time  witliin 
which  BQch  entries  shall  be  transcribed  ;  'Mt  suffices  if  it  be  within 
a  reasonable  time,  so  that  it  may  appear  to  have  taken  place  while 
the  memory  of  the  fact  was  recent,  or  the  source  from  which  a 
knowledge  of  it  was  derived  is  unimpaired."  Jones  v.  Lonfj^  3 
Watts,  325  ;  Hall  t.  Glidden,  supra.  Hero,  as  in  Hall  v.  Glidden, 
the  source  of  knowledge  was  unimpaired,  and  there  is  no  reason  to 
believe  the  memory  of  the  facts  to  have  been  forgotten  when  trans- 
cripiion  was  made.  The  entry  on  the  slate  was  at  the  time  the  goods 
were  delivered,  *•  and  from  the  nature  of  the  case  it  could  not  be  per- 
manent. It  had  not  been  obliterated  " — and  if  the  evidence  of  the 
witnesses  who  testified  in  regard  to  this  matter  maybe  relied  upon, 
there  can  be  no  doubt  that  the  entries  in  these  books  against  ap- 
pellant are  correct  charges. 

We  think  the  preliminary  proof  brought  the  books  within  the 
spirit  of  the  third  section  of  the  "  act  in  regard  to  evideuco  iind  de- 
positions in  civil  cases,"  in  force  July  1,  1872,  Revised  Statutes  of 
1874,  p.  489  ;  and  there  was  therefore  no  error  in  admitting  them 
in  evidence.     The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed. 


Kino  v.  Davenport. 

(96  m.  80{>.) 

Municipal  corporation  —  ordinance  — fire  limits  —  nuimtvce. 

A  dtr  ordiDanoPp  in  porBoance  of  the  charter  aatbority,  establishing  fire  Hmita, 
and  declaring  wooden  roofs'  thereafter  erected  within  such  limits  to  be  a 
DuiMince,  and  requiring  the  marshal,  under  the  mayor's  order,  summarily 
to  remove  th«*m,  is  reasonable  and  valid.* 

TRESPASS.     The  opinion  states  the  case.     The   plaintiff  had 
judgment  below. 

Brawn^  Kirby  dt  Russell  and  C.  H.  Dummer,  for  appellants. 

Morrufon,  Whitloch  d  Lippincotty  for  appellee. 

•  See  Mawor  and  CouneU  of  Monroe  v.  Hoffman  (29  La.  Ann.  051),  29  Am.  Rep.  846«  and 
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•Sheldon^  J.  The  city  of  Jacksonville,  in  this  State,  banng 
power,  bj  ordinance,  to  establish  fire  limits  and  to  declare  the  baild- 
ing  or  repairing  of  buildings  with. combustible  materials  within  the 
fire  limits  a  nuisance,  its  city  council  did,  by  ordinance,  establisli 
fire  limits,  and  enacted  that  any  building  built  or  repaired  with 
other  than  fire-proof  material,  or  any  roof  or  gutter  placed  on  any 
building,  the  outer  surface  of  which  was  made  with  materials  other 
than  fire-proof,  if  within  the  fire  limits,  and  done  without  permis- 
sion, should  be  deemed  a  nuisance,  and  that  if  the  offender,  upon 
reasonable  notice,  failed  to  remove  such  wooden  building,  or  wooden 
part  of  such  building,  the  city  marshal,  upon  the  written  direction 
of  the  mayor,  should  '^  remove  or  tear  down  such  building,  or  snch 
part  thereof  as  may  be  necessary."  The  ordinance  further  provided, 
that  the  offender  should  be  subject  to  a  fine  of  ftlOO  for  each  week 
ho  failed  to  remove  such  wooden  building,  or  wooden  part  thereof, 
and  that  if  the  city  caused  the  removal,  the  expense  of  the  removal 
might  be  recovered  of  the  offender.  The  plaintiff's  testatrix  vio- 
lated this  ordinance  by  taking  off  an  old  and  out-of-repair  shingle 
roof  from  her  building,  situated  within  the  fire  limits,  and  putting 
thereon,  without  permission,  a  new  shingle  roof.  She  failing  to 
remove  the  same  upon  due  notice,  the  roof  was  removed  by  the  city 
marshal,  in  conformity  with  the  ordinance. 

She  brought  this  suit  of  trespass  against  the  mayor  and  manhal 
of  the  city  for  the  removing  of  the  roof,  and  dying  since  the  bring- 
ing of  the  suit,  her  executor  was  substituted  as  plaintiff.  The  de- 
fendants justified  under  the  ordinance,  and  on  trial  by  the  court, 
without  a  jury,  judgment  was  rendered  against  them  for  $175,  which, 
on  appeal  to  the  appellate  court  for  the  Third  District,  was  af- 
firmed, and  then  the  present  appeal  taken,  the  proper  certificate 
having  been  made  to  authorize  it. 

The  sole  question  here  presented  is  upon  the  validity  of  the 
ordinance. 

By  its  charter  the  following  legislative  power  is  delegated  to  the 
city  of  Jackonsville:  **  The  city  council,  for  the  purpose  of  gnard- 
i"n  flgiiinst  the  calamities  of  fire,  shall  have  power  to  prohibit  the 
erection,  placing  or  repairing  of  wooden  buildings  within  the  limit? 
prescribed  by  them,  without  their  permission,  and  direct  and  pre- 
scrii)e  that  all  buildings  within  the  limits  prescribed  shall  be  made 
or  constructed  of  fire- proof  materials,  and  to  prohibit  the  rebuild- 
ing  of  wooden  buildings;  to  declare  all  dilapidated  buildings  to  be 
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uuisauces,  and  to  direct  the  same  to  be  removed,  repaired  or  abated, 
in  such  manner  as  they  shall  prescribe  and  direct ;  to  declare  all 
wooden  baildings  which  they  may  deem  dangerous  to  ccntiguous 
baildings,  or  in  causing  or  promoting  fires,  to  be  nuisances,  and  to 
require  and  cause  the  same  to  be  removed  or  abated  in  such  man- 
ner as  they  shall  prescribe. 

''  And  generally  to  establish  such  regulations  for  the  prevention 
and  extingnishment  of  fires  as  the  city  council  may  deem  ex- 
pedient 

''The  city  council  shall  have  power  to  pass,  publish  and  repeal 
all  ordinances,  rules  and  police  regulations,  not  contrary  to  the 
Constitution  and  laws  of  the  United  States  and  of  this  State, 
*  *  *  or  proper  to  carry  into  effect  the  powers  vested  by  this 
act  in  the  corporation ;  to  determine  what  shall  be  a  nuisance  and 
provide  for  the  punishment,  removal  and  abatement  of  the  same; 
and  also  to  punish  violations  of  its  ordinances  by  fines,  penalties 
and  imprisonment,"  etc. 

''To  define  and  declare  what  shall  be  nuisances,  and  authorize 
and  direct  the  summary  abatement  thereof." 

There  is  hero  given  ample  authority,  we  think,  for  the  passage 
of  the  ordinance  in  question. 

The  inquiry  then  must  be,  whether  the  enactment  of  such  a  law 
is  within  the  competency  of  legislative  power.  Unwholesome  trades, 
slanghter-houses,  operations  offensive  to  the  senses,  the  deposit  of 
powder,  the  application  of  steam  power  to  propel  cars,  the  building 
with  combustible  materials,  and  the  burial  of  the  dead,  may  all, 
savs  Chancellor  Kent,  be  interdicted  by  law  in  the  midst  of  dense 
roasaes  of  population,  on  the  general  and  rational  principle  that 
every  person  ought  so  to  use  his  property  as  not  to  injure  his  neigh- 
bors, and  that  private  interests  must  be  made  subservient  to  the 
ireneral  interests  of  the  community.  2  Kent  Com.  340.  The  right 
to  restrain  owners  of  land  in  towns  from  erecting  wooden  buildings, 
except  under  certain  restrictions,  has  never  been  doubted,  or  if  it 
lias  been,  the  doubt  has  long  since  been  removed.  Commonwealth 
▼.  Tewksbury,  11  Mete.  58.  Such  regulation  is  but  "a  just  restraint 
f>f  an  injurious  use  of  property,  which  the  legislature  have  author- 
ity to  make."  Id.  59.  But  the  particular  respect  in  which  the 
ordinance  is  assailed,  is,  that  it  authorizes  the  abatement  of  the 
noisance  summarily,  without  any  prior  adjudication  of  the  right  to 
exercise  the  power. 
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The  summury  abatemeut  of  iiuisauces  is  a  remedy  which  has  ever 
existed  iu  tJic  hiw,  uiuL  its  exercise  is  not  regarded  as  iu  conflict 
with  constitutional  provisions  for  the  protection  of  the  rights  of 
private  property.  Blackstone,  in  his  classification  of  remedies  by 
the  act  of  a  party,  says,  ''the  fourth  species  of  remedy  by  the 
mere  act  of  a  party  injured  is  the  abatement  or  removal  of  nui- 
sances." 3  Black.  Com.  5.  And  that  **the  reason  why  the  law 
allows  this  private  and  summary  method  of  doing  one's  self  justicf 
is  because  injuries  of  this  kind,  which  obstruct  or  annoy  such  ihu\^6 
as  are  of  daily  convenience  for  use,  require  an  immediate  remcily 
and  cannot  wait  the  slow  progress  of  the  ordinary  forms  of  justice." 

Hari  v.  Mayor,  9  Wend.  571,  24  Am.  Dec.  ICo,  was  the  case  of  an 
injunction  to  restrain  thecity  authorities  from  removing  a  boat  or  ark 
which  Hart  had  built  in  the  basin  at  Albany,  which  the  authoritit^^ 
were  proceeding  to  remove  under  the  city  ordinance.  The  power  to  d<) 
the  act  by  the  city  authorities  (which  the  court  affirmed)  was  placed 
by  Justice  Sutherla^nd,  in  his  opinion,  upon  the  ground  that  the 
act  of  Hart  was  an  unauthorized  obstruction  in  the  basin  at  Albanv. 
After  holding  the  ordinance  invalid,  for  reasons  that  do  not  apph 
here,  ho  said:  "But  the  real  question  in  this  case  is  not  whether 
the  ordinance  in  question,  considered  as  a  legislative  act,  is  valid, 
but:  whether  the  corporation  had  power,  upon  any  principle  whai 
ever,  to  do  the  act  which  tlie  ordinance  authorized  to  be  done.  If 
this  is  a  case  in  which  the  corporation,  or  any  other  person,  had  a 
right  summan'ily  to  remove  or  abate  this  obstruction,  then  the  ob- 
jection that  the  appellants,  by  this  course  of  proceeding,  may  be 
deprived  of  their  property  without  due  process  of  law  or  trial  by 
jury,  has  no  application.  Formal  legal  j^roceedings  and  trial  by 
jury  are  not  appropriate  to,  and  have  never  been  used  in  such  cases." 

Senator  Edmunds,  in  his  opinion,  says:  "Much  stress  was  laid 
by  the  counsel  upon  the  fact  that  the  exercise  of  the  right  claimed 
by  the  respondents  would  result  in  the  destruction  of  tijeir  property 
without  the  benefit  of  a  trial  by  jury,  and  that  consequently,  the 
ordinance  in  question  was  a  violation  of  the  Constitution,  and  tiie 
bill  of  rights.  The  same  objection  would  apply  to  the  dejection  of 
every  nuisance,  yet  nothing  is  clearer  or  better  settled  than  the 
right  to  exercise  this  power  in  a  summary  manner,  not  only  where 
the  whole  community  is  affected,  but  where  a  private  individual 
alone  is  injured.  This  is  a  right  necessary  to  the  good  order  of 
society,"  etc. 
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The  cjise  of  Baker  v.  Boston^  12  Pick.  193,  respected  au  ordin- 
ance providing  for  filling  up  a  creek  for  sanitary  purposes,  and  ac- 
tion ihereuuder,  for  filling  up  the  creek,  as  being  an  injury  to  private 
projierty.  The  court  sustained  the  action  of  the  city,  and  say : 
•*  Police  regulations,  to  direct  the  use  of  private  property  so  as  to 
prevent  its  proving  jiernicious  to  the  citizens  at  large,  are  not  void, 
althongh  they  may,  in  some  measure,  interfere  with  private  rights 
without  providing  for  compensation.  This  principle  was  settled  in 
the  eases  of  VanderbiU  v.  Adams,  7  Cow.  349,  and  Stuyvesant  v. 
Mttffor,  id.  588.  And  the  counsel  for  the  failing  party  in  the  latter 
ftL^  adm'tted  that  the  principle  was  too  clear  to  bo  questioned. 
•The  contraiy  doctrine,'  says  the  court  in  the  same  case,  'would 
strike  at  the  root  of  all  jwlice  regulations.'  The  ofller  of  the  mayor 
and  aldermen  stand  on  the  same  footing  as  quarantine  and  fire 
regulations;  and  if  by  such  regulation  an  individual  receives  some 
damage,  it  is  considered  as  damnum  absque  injuria.  The  law  pre- 
sumes he  is  compensated  by  sharing  in  the  advantages  from  such 
beneficial  regulations.  Dore  v.  Gray,  2  T.  R.  358;  Oovernor,  etc.,  v. 
Meredith,  4  id.  794." 

The  case  of  Wadleigh  v.  Oilman,  3  Fair.  403,  is  one  directly  in 
}K)iiit  iu  suppoct  of  the  present  defense. 

The  plaintiff  there,  in  violation  of  the  city  ordinance,  had  re- 
moved a  building  built  of  combustible  materials  from  one  point 
within  the  fire  limits  to  another  point  within  such  limits.  The 
building  was  taken  by  the  city  authorities,  without  resorting  to 
judicial  process,  and  the  owner  brought  his  action  of  trespass.  The 
defendants,  the  street  commissioner  and  the  city  marshal,  justified 
under  the  ordinance.  The  court  held  that  under  its  charter,  by 
implication,  the  city  was  authorized  to  make  all  ''necessary  police 
r^jrulations;"  that  the  ordinance  was  a  discreet  exercise  of  the 
police  power,  and  was  a  full  justification  of  the  acts  of  the  defend- 
ants. The  court  say  that  "police  regulations  may  forbid  such  a 
ose,  and  such  modifications  of  private  proi>erty  as  would  prove  in- 
jurious to  the  citizens  generally."  "Laws  of  this  character  are 
unquestionably  within  the  scope  of  the  legislative  power,  without 
imi^airing  any  constitutional  provisions." 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations  (4th. 
^d ),  748,  conclades  a  discussion  of  the  subject  with  the  following 
statement:  ''And  generally  it  maybe  said  that  each  State  has 
complete  anthority  to  provide  for  the  abatement  of  nnisances. 
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whether  they  exist  by  the  fault  of  individuals  or  not,  and  own 
though  in  their  origin  they  may  have  been  permitted  or  licensed  by 
law.     And  see  Watertown  v.  Mayo,  109  Mass.  315. 

In  Blair  v.  Forehand,  100  Mass.  13G;  s.  c,  1  Am.  Rep.  94,  and  Mvrcy 
V.  Brown,  A2  N.  H.  373,  it  was  held  not  unconstitutional  to  authorize 
the  destruction  of  dogs,  without  previous  adjudication,  when  found 
at  largo  without  being  collared  according  to  the  statutory  regnlatioD. 
In  the  former  of  which  cases  it  was  said:  "In  the  exercise  of  tliis 
(police)  power,  the  legislature  may  not  only  provide  tbat  certain 
kinds  of  property  (either  absolutely,  or  when  held  in  such  a  man- 
ner or  under  such  circumstances  as  to  be  injurious,  dangerous  or 
noxious),  may  be  seized  and  confiscated  upon  legal  process  after 
notice  and  heai'ing;  but  may  also,  when  necessary  to  insure  the 
public  safety,  authorize  them  to  be  summarily  destroyed  by  the 
municipal  authorities  without  previous  notice  to  the  owner  —  as  m 
the  familiar  cases  of  pulling  down  buildings  to  prevent  the  spread- 
ing of  a  conflagration  or  the  impending  fall  of  the  buildings  tiiezn- 
selves,  throwing  overboani  decaying  or  infected  food,  or  abatin 
other  nuisances  dangerous  to  health." 

In  Murray* B  Lessee  v.  Ifoboken  Land  Co,,  18  How.  272,  it  was 
held  that  a  distress  warrant  issued  by  tbe  solicitor  of  the  treasnrr 
under  the  act  of  Congress  of  May  15,  1820,  against  a  collector  of 
customs  for  an  indebtedness  due  to  the  government,  was  not  incon- 
sistent with  the  Constitution  of  the  United  States  in  the  respect 
that  it  prohibits  a  citizen  from  being  deprived  of  his  liberty  or 
property  without  due  process  of  law,  as  summary  process  of  distiess 
for  the  recovery  of  debts  due  to  the  government  was  a  well-knovn 
extra-judicial  remedy  of  the  common  law.  For  like  reason,  the  sup- 
porting of  this  ancient  extra-judicial  remedy  of  the  abatement  of « 
public  nuisance  is  not  inconsistent  with  the  similar  provision  in  our 
own  State  Constitution. 

In  Toledo,  Wabash  and  Western  Railwajf  Co,  v.  ('ity  of  Jachon- 
villc,  G7  III.  40;  s.  c,  10  Am.  Rep.  Gl  I,  we  said:  '*  What  are  rc:i- 
sonable  regulations,  and  what  arc  subjects  of  police  powers,  nuK^i 
ueccssarily  be  judicial  questions.  The  law-making  power  is  fl'*' 
sole  judge  when  the  necesnity  exists,  and  wiien,  if  at  all,  it  wil. 
exercise  tlie  right  to  enact  such  laws.*'  It  was  said  however  1 1):"' 
gucli  regulations  must  be  what  they  purport  to  be,  police  ix?gu!a- 
tions,  and  must  be  reasonable.  In  Avstin  v.  Murray,  12  Pick.  Vi^'u 
the  court  assumed  to  determine  what  was  a  reasonable  police  rego- 
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lation,  and  that  the  regulation  there  in  question  was  not  a  police 
reflation,  made  in  good  laith  as  snch. 

There  can  be  no  doubt,  it  seems  to  ns,  that  the  ordinance  in  ques- 
tion was  a  police  regulation,  proper,  and  made  in  good  faith,  ''for 
the  purpose  of  guarding  against  the  calamities  of  fire/'  in  a  popu- 
lous neighborhood  ;  and  we  must  regard  it  as  an  entirely  reasonable 
regulation.  There  is  no  more  frequent  or  admittedly  proper  exer- 
cise of  the  police  power,  than  that  of  the  prohibition  of  the  erectioa 
of  buildings  of  combustible  materials  in  the  populous  part  of  a 
town,  and  the  only  means  of  making  such  prohibition  effectual  is 
by  summary  abatement.  Every  moment's  delay  in  the  removal  of 
the  nuisance  is  constant  exposure  to  danger.  Before  any  judicial 
inquiry  and  hearing  could  be  had  in  the  riiatter,  the  whole  evil 
sought  to  be  guarded  against  miglit  be  produced. 

The  imposition  of  a  penalty  would  but  punish  the  offender,  it 
would  not  i^move  the  source  of  danger.  This  latter  is  the  thing 
which  the  necessity  of  the  case  requires,  and  immediate  abatement 
is  the  only  competent  remedy.  ]t  is  admitted  by  appellee's  counsel, 
(an  admission  they  are  oomi>elled  to  make  under  the  law),  that  if 
this  erection  were  a  nuisance  at  common  law  the  city  authorities 
might  abate  it.  But  what  is  a  nuisance  at  common  law  P  Black- 
iitonc's  definition  is,  whatsoever  unlawfully  annoys  or  doth  damage 
to  another  is  a  nuisance.  The  construction  of  this  wooden  roof 
was  an  unlawful  thing,  made  so  by  ordinance  prohibiting  its  con- 
stroction.  That  it  was,  in  its  nature,  injurious,  and  a  source  of 
constant  danger  in  a  populous  place,  experience  and  the  general 
prevalence  of  this  sort  of  legislation  we  are  considering,  teach  us. 
Soch  was  the  view  of  the  legislature  in  the  matter,  that  by  the 
charter  of  this  city,  for  the  purpose  of  guarding  against  the  calami- 
ties of  fire,  they  authorized  the  city  council  to  prohibit  the  erection 
or  repairing  of  wooden  buildings  within  the  fire  limits  they  might 
prescribe,  and  to  declare  such  buildings  to  bo  nuisance}?,  and  cause 
the  same  to  be  abated  as  they  should  direct. 

lu  pursuance  of  such  authority,  the  city  council  esLablislied  fire 
ianits,  and  by  ordinance  declared  any  siicli  roof  as  the  one  in  ques- 
tion,  which  should  be  put  upon  a  building  within  such  limits,  to  be 
H  uuisance,  and  required  the  city  marshal,  under  an  order  from  the 
fflayor,  to  remove  the  same. 

Such  an  ordinance,  enacted  in  pursuance  of  legislative  authority, 
has  the  force  of  a  statute,  and  may  be  viewed  us  though  such,  in  the 
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treatment  of  the  present  subject.  We  have  here  then  what  is  a 
nuisance  in  fact,  that  which  is  declared  to  be  such  by  ordinance  — 
determined  by  law  to  be  a  nuisance  — and  why  may  not  the  remedy 
by  abatement,  under  the  ordinance,  belong  to  it  as  well  as  in  the 
case  of  any  nuisance  at  the  common  law  ?  The  reason  for  it  is 
equally  strong.  As  before  said,  there  is  no  other  competent  remedy 
to  meet  the  necessity  of  the  case. 

Further,  the  charter  authorizes  the  provision  for  summary  abate- 
ment, and  the  ordinance  consequently  gives  it.     How  is  a  nnisaDce 
to  be  abated  by  the  city  except  by  a  summary  proceeding  ?    The 
term  itself  imports  such  a  proceeding.     This  case  is  quite  different 
from  Yates  v.  Milwaukee,  10  Wall.  497,  cited  by  appellee's  counsel, 
where  the  court  held  that  the  mere  declaration  of  the  city  couneil 
could  not  make  an  cjiisting  structure  a  nuisance  unless  it  hud  in 
fact  that  character,  and  that  it  was  not  allowable  *'  that  a  municipal 
corporation,  without  any  general  laws,  either  of  the  city  or  of  the 
State,  within  which  a  given  structure  can  be  shown  to  be  a  nuisance, 
can,  by  its  mere  declaration  that  it  is  one,  subject  it  to  remoTal  by 
any  person  supposed  to  be  aggrieved,  or  even  by  the  city  itself." 
The  thing  here,  wo  regard,  had  the  character  of  a  nuisance.    It 
was  constructed  in  the  face  cf  a  general  ordinance  of  tho  city,  hug 
before  passed,  prohibiting  any  such  structure,  and  declaring  it  to 
be  a  nuisance  and  subject  to  bo  abated  as  such.     It  was  a  reasonable 
regulation  for  the  future,  and  plaintiif's  defiant  disobedience  of  it 
leaves  her  no  reason  for  complaint  of  the  declared  consequeneea 

Exception  is  taken  to  the  particular  wording  of  the  .ordinance, 
in  the  respect  that  the  city  marshal  shall  ^'  remove  or  tear  doini 
such  building,  or  such  part  thereof  as  may  be  necessary.*'  It  is 
asked,  who  shall  determine  what  part  is  necessary  ?  The  ordinance 
had  before  declared  the  erection,  repairing  or  enlargement  of  such  a 
building  a  nuisance,  and  the  words,  *'or  such  part  thereof  as  may 
be  necessary,"  evidently  refer  to  the  repairing  or  enlargement  of 
tho  building ;  that  such  part  of  tho  building  as  had  been  repaired 
or  enlarged  might  be  torn  down  ;  that  is,  such  part  of  it  as  was 
necessary  to  remove  the  enlarged  or  repaired  portion.  If  we  may 
imagine  some  case  of  a  repair  where  it  might  be  difficult  to  deter- 
mine what  part  should  bo  torn  down  as  being  necessary,  there  could 
bo  none  such  here,  where  the  repair  was  a  distinct,  separate  and 
entire  thing  —  the  putting  on  the  roof  of  a  building.     As  appU^ 
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to  ihe  present  ciise,  there  can  be  no  doubt  that  tlic  ordiuance  au- 
thorized the  removal  of  the  whole  roof  that  had  been  put  ou. 

We  do  not  tlien  find  the  provision  of  the  city  charter  authorizing 
the  city  council  lo  dechire  the  siructui'e  in  question  a  nuisance,  and 
toal)ate  it  suramarilyy  to  be  in  conflict  with  the  Constitution,  and 
therefoi-e  hold  the  ordinance  to  be  va^iJl,  and  that  it  was  a  justifica- 
tion of  the  acts  of  the  defendants  ^i^.  tiie  removal  of  the  roof. 

The  judgment  of  th«*  ^'ppellatc  court  is  reversed,  and  the  cause 
remanded  tar  iur^^^r  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed  and  cause  remanded. 

Talebb,  J.,  dissented. 
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Company. 

(98  111.  415.) 

Muniripal  eorp&ration  —  coyUract  — for  UglUing  streets  —  term  of, 

A  city,  aakborized  to  contract  generally,  and  to  provide  for  lighting  its  streets, 
eootracted  with  an  incorporated  gas  company  for  lighting  the  streets  for 
thirty  jears.  The  gas  company  was  by  its  charter  given  the  exclusive 
privilege  of  supplying  the  city  with  gas  for  that  term.  The  charter  for- 
bsdo  the  city  to  incur  any  Indebtedness  exceeding  five  per  cent  on  the  valu- 
ation of  its  taxable  property.  The  contract,  if  executed,  would  have  ex- 
ceded 4hat  limit.  Iletd,  that  the  contract  was  valid,  at  least  so  far  as  ezo- 
cated  on  the  part  of  the  gas  company. 

ACTION  on  contract.     The  opinion  states  the  case.     The  plaint* 
iff  had  judgment  below. 

M.  Millard  and  J.  M.  FreeUy  for  appellant. 

/?.  .1.  Halberty  John  B.  Bowman,  and  C.  F.  Xoetlinff,  for  apx)ellee. 

Sheldon,  J.  This  was  an  action  brought  by  the  East  St.  Louis 
Qas-Iight  and  Coke  Company  against  the  city  of  East  St  Louis,  for 
money  claimed  to  be  due  under  a  contract  entered  into  between  the 
parties  on  the  3d  day  of  October,  1874,  in  pursuance  of  an  ordi- 
nance of  the  oitv  conncil  directing  it,  by  which  the  gas-light  com* 
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pauy  agreed  to  extend  its  street  main  pipes  within  the  present  and 
future  limits  of  the  city,  whenever  and  wherever  the  city  should 
order  public  lamps  to  be  erected,  upon  connecting  lines,  not  less 
than  one  lamp  for  every  125  feet  of  street  main,  and  that  the  com- 
pany should  erect  lamp-posts  and  furnish  gas  for  the  sum  of  $35^ 
per  lamp  per  year,  to  be  paid  in  monthly  installments,  upon  bills 
therefor  rendered  by  the  company.  Two  hundred  lamps  were  to 
be  furnished  at  once  along  the  then  present-main  pipes  of  the  com- 
pany, which  were  accordingly  furnished,  and  were  first  lighted  in 
November  and  December,  1874,  and  have  been  kept  lighted  ever 
since.  On  November  10  and  December  17, 1875,  ordinances  were 
passed  by  the  city  council  requiring  severally  the  erection  of  addi- 
tional public  lamps,  and  the  extension  accordingly  of  the  company's 
street  main  pipes;  and  in  pursuance  thereof  the  company  extended 
its  street  main  pipes  along  the  streets  named  in  these  ordinances, 
over  a  distance  of  13,500  feet—  more  than  two  and  one-half  miles 
—  and  erected  thereupon  103  street  lamp-posts  and  lamps  in  addi- 
tion, and  lighted  these  in  January  and  February,  1875,  and  ever 
since.  The  contract  was  to  continue  for  the  term  of  thirty  years, 
from  October  1,  1874.  The  suit  was  brought  for  the  street  light 
furnished  in  pursuance  of  the  contract  for  the  months  of  March, 
April,  May,  June,  July  and  August,  1877,  amounting  to  t5,440J6. 

The  declaration  contains  a  special  count  upon  the  contract,  and 
the  common  counts.  The  company  recovered  in  the  Circuit  Court 
the  contract  price  —  the  sum  sued  for.  On  appeal  to  the  appellate 
court  for  the  Fourth  District  the  judgment  was  affirmed,  and  the 
city  appealed  further  to  this  court. 

The  defense  is  placed  solely  upon  the  ground  that  tho  city  had 
no  power  to  make  the  conti*act. 

By  its  charter  (vol.  1,  p.  885,  Private  Laws  1869),  the  city  of  East 
St.  Louis  is  given  power  to  contract  and  to  be  contracted  with,  to 
sue  and  be  sued,  etc.  It  is  further  provided  therein,  that  the  city 
council  shall  have  power,  by  ordinance,  to  establish  hospitals,  etc.; 
to  provide  the  city  with  water,  etc. ;  to  provide  for  lighting  the 
streets  of  the  city,  and  erecting  lamp-posts ;  to  provide  for  the 
erection  of  all  needful  buildings  for  the  city,  etc. ;  to  establish  a 
work-house  or  houses  of  correction;  to  make,  pass,  publish,  amend 
and  repeal  all  ordinances,  rules  and -sanitary  regulations  that  roav 
be  necessary  to  carry  into  effect  the  powers  vested  by  the  charter 
in  the  city. 
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The  cbarter  of  this  East  St.  Loais  Oas-light  and  Coke  Company 
U  ill  evideuce,  found  in  vol.  1,  pp.  584,  585,  Private  Laws,  1865, 
creating  it  a  body  corporate,  with  power  to  contract  and  be  con- 
tracted  with,  and  giving  it  power  and  authority  to  manufacture  and 
sell  gas  and  coke,  and  to  be  used  for  the  purpose  of  lighting  the 
town  of  East  St  Louis  and  the  territory  between  its  boundary  and 
the  Mississippi  river,  in  St.  Clair  county,  Illinois,  or  the  streets, 
etc.,  therein. 

Section  4  is:  *^  Said  company  shall  have  the  exclusive  privilege 
of  supplying  the  said  town  of  East  St.  Louis  and  said  additional 
territory  and  the  inhabitants  thereof  with  gas,  for  the  purpose  of 
affording  light,  for  thirty  years,  provided  the  rate  of  their  charges 
for  gas  furnished  shall  not  exceed  the  rate  charged  for  gas  by  the 
Belleville  Gas-light  and  Coke  Company,  and  ten  per  cent  in  addition 
to  said  last  rate.'' 

It  will  thus  be  seen  that  the  cityis  given  power  to  contract  and 
be  contracted  with,  and  this  must  extend  to  the  purposes  of  its  in- 
corporation. Among  such  purposes  arc  the  ones  above  enumer- 
ated— to  establish  hospitals,  to  provide  the  city  with  water,  to 
provide  for  lighting  the  streets  and  erecting  lamp-posts,  to  provide 
for  the  erection  of  needful  buildings,  to  establish  a  work-house  or 
houses  of  correction. 

How  are  these  various  objects  to  be  accomplished,  except  through 
the  means  of  contract  ?  The  mere  ordaining  with  respect  to  them 
will  not  secure  them.  When  the  city  has  once  determined  upon 
the  execution  of  any  one  of  these  provisions,  then  contract  becomes 
necessary  for  carrying  into  effect  the  determination,  as  for  the  pur- 
chase of  ground,  the  erection  of  buildings,  the  obtaining  of  the 
supply  of  water  or  street  light. 

After  having  acted  under  the  power  ''  to  provide  for  lighting  the 
streets  and  erecting  lamp-posts,^'  by  determining  to  light  the  streets 
with  gas,  and  what  streets  shall  be  lighted,  it  is  for  the  city  to  de« 
cidehow  it  shall  provide  the  material  for  lighting — whether  by  the 
erection  of  its  own  gas  works,  etc.,  and  the  manufacture  of  its  own 
g«8,  or  contracting  with  others  for  i  s  supply;  but  whichever  the 
mode  adopted,  it  is  only  through  the  means  of  contract  that  it  can 
be  carried  out 

But  for  the  city's  contracting  with  this  company  upon  the  sub- 
ject, suflScient  sanction  is  found  in  the  charter  of  the  company,  one 
of  the  very  purposes  of  whose  creation,  as  expressed  in  its  charter. 
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is  to  manufacture  aud  sell  gas  for  lighting  the  streets  of  the  town 
of  East  St.  Louis,  aud  the  company  is  giveu  the  exclusive  privilege 
of  supplying  the  town  of  East  St.  Louis  with  gas,  for  the  purpose 
of  affording  light,  for  thirty  years,  the  maximum  charge  therefor 
being  fixed  by  the  charter.  Here  is  surely  an  expression  of  the  de- 
sign and  purpose  of  the  legislature  that  the  town  of  East  St  Loais 
might  contract  with  this  company  for  the  supply  of  gas  for  lighting 
its  streets.  The  town  of  East  St.  Tjonis  is  identical  with  the  citv 
of  East  St.  Louis,  it  having  been  reorganized  as  a  city  in  April, 
1865,  and  rechartered  under  its  present  charter  of  March  26,  1869. 

But  the  particular  objection  which  is  taken  to  this  contracti  as 
it  has  been  made,  is  its  term  of  duration — for  thirty  years.  In 
this  respect  it  is  insisted  the  contract  is  an  abridgment  of  the  legis- 
lative or  governmental  power  of  the  city,  in  that  it  barters  away 
the  power  of  the  legislative  body  of  the  city  to  legislate  on  the  sub- 
ject for  thirty  years. 

The  doctrine,  as  declared  in  1  Dill,  on  Mun.  Corp.,  §  61,  is  re- 
ferred to,  viz.:  **  Powers  are  conferred  upon  municipal  corporations 
for  public  purposes,  and  as  their  legislative  powers  cannot,  as  we 
have  just  seen,  be  delegated,  so  they  cannot  be  bargained  or  bartei'ed 
away.  Such  corporations  may  make  authorized  contracts,  but  they 
have  no  power  as  a  party  to  make  contracts  or  pass  by-laws  which 
shall  cede  away,  control  or  embarrass  their  legislative  or  govern- 
mental powers,  or  which  shall  disable  them  from  performing  their 
public  duties."  It  is  contended  that  under  this  doctrine  the  con- 
tract stands  condemned,  and  is  void. 

At  first  blush  the  contract  may  seem  objectionable,  as  unneces- 
sarily tying  up  the  hands  of  the  city  council  for  such  a  length  of 
time,  though  some  excuse  therefor  may  be  found  in  the  presumed 
difficulty  of  securing  a  contract  for  the  construction  of  such  expen- 
sive works  as  are  here  involved,  without  the  assurance  of  patronage 
for  some  considerable  length  of  time,  and  in  the  mention  in  the 
comj)any's  charter  of  thirty  years  as  the  time  for  the  exclusive  sup- 
ply of  the  city  with  gas  light. 

Whether  this  length  of  time  of  the  running  of  the  contmct  he  a 
valid  objection  to  it,  wo  deem  it  unnecessary  to  determine  for  thi 
purpose  of  this  suit,  and  would  not  be  understood  as  expressing  any 
opinion  in  that  regard,  for  admitting  that  the  contract  cannot  be 
upheld  in  this  re8j>ect,  it  is  an  objection  we  conceive  which  applies 
only  to  the  executory  part  of  the  contract,  and  has  no  application 
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to  the  executed  part  of  it.  It  does  not  appear  in  the  case,  nor  is  it 
claimed,  ihat  the  city  has  exercised  its  power,  by  ordinance  or  other- 
wise, or  manifested  its  wish,  to  provide  differently  from  the 
contract  for  the  lighting  of  its  streets.  So  fur  as  the  contract  has 
been  executed,  it  has  been  one  for  the  furnishing  of  the  light  during 
the  pleasure  of  the  city.  Had  the  contract  been  in  that  form,  it 
would  not  have  l>een  obnoxious  to  the  objection  made  to  it.  Courts 
ehould  not  destroy  the  contracts  made  by  parties  further  than  some 
good  reason  requires.  Such  an  objection  as  is  made  to  this  con- 
tract, that  it  interferes  with  tho  exercise  of  the  legislative  o/  gov- 
ernmental power  of  the  city  over  the  subject,  does  not  require  that 
the  contract  should  be  held  void,  but  only  voidable  so  far  as  it  is* 
executory.  It  is't^itiugb  f6r  thid  obvlaattgr  of  ariV  ftuch  t/bjeqtion,* 
that  there  be  the  nght  at  siiify  'time  fo'  ^.void'  tJfo  •c6nt7&ct,'fib  that 
there  may  be  the  freedom  to  exercise  its  governmental  power  in  re- 
gard to  the  subject,  when  and  as  the  city  pleases.  So  far  as  the 
contract  has  been  performed,  by  furnishing  light  to  the  city  with- 
out its  disaffirmance  of  the  contract,  it  may  be  treated  as  if  it  had 
been  a  single  contract  for  the  furnishing  of  tho  light  for  the  months 
in  question  alone,  and  one  fully  completed.  The  gas  light  having 
been  furnished  and  enjoyed  by  the  city  withoitt  objection,  it  should 
pay  for  it.  There  was  no  interference  with  the  exercise  of  any  leg- 
islative or  governmental  power  upon  the  subject.  As  well  after  tho 
erection  of  a  hospital  or  work  house,  or  other  needful  building,  or 
gas  works  for  itself,  under  a  contract  for  such  erection  or  construc- 
tion, had  one  been  made,  might  the  city  refuse  to  pay  therefor,  be- 
cansc  the  codtract,  during  the  time  of  its  running,  was  an  abridg- 
ment of  the  city's  governmental  power  to  provide  otherwise  in 
respect  to  the  subject-matter,  as  to  refuse  to  make  payment  in  ihe 
present  case  for  the  gas  light  which  has  been  furnished.  We  do 
not  see  why  there  would  not  be  as  much  force  in  tho  objection 
which  is  here  made,  in  the  one  case  as  in  the  other. 

There  can  be  no  doubt  that  it  was  mm  thin  the  scope  of  the  author- 
ity of  the  city  to  contract  upon  the  subject.  There  is  nothing  ot 
illegality  in  the  contract,  such  as  requii-es  that  it  should  be  held 
void  in  the  whole  —  the  part  performed  as  well  as  that  not  per- 
formed; and  what  the  city  has  received  and  enjoyed  the  benefit  of, 
under  the  contract,  there  is  no  principle  of  Liw  which  will  justify  it 
in  its  refusal  to  pay  for. 

The  general  rule  applying  in  such  case  is  thus  stated  in  2  Pars.on 
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Cont  790:  •*  A  general  rule  has  been  asserted,  which  certainly  rests 
upon  reason  and  justice.  It  is,  that  where  a  party  has  accepted  and 
made  his  own  the  benefit  of  a  contract,  he  has  estopped  himself 
from  denying  in  the  courts  the  Talidity  of  the  instrument  by  which 
those  benefits  came  to  him." 

In  Field  on  Corporations,  §  273,  ^  8,  the  following  is  deduced 
as  the  conclusion  from  an  extended  examination  of  the  authorities 
upon  this  subject:  "The  better  doctrine  would  seem  to  be,  that 
where  a  contract  tdlra  vires  has  been  made  by  a  corporation,  and  it 
has  received  the  full  consideration,  and  appropriated  the  same  so 
that  it  cannot  be  restored  and  the  other  party  placed  m  statu  quOj 
and  especially  where  no  objection  is  interposed  upon  the  part  of 
t;.ht)so'who  iSi %htf  ha^e  !nmd6  il;  thV  corpbratioVi  will  generally  be 
bound  -fcy  "thV  con  tract,  fho  s&nle'as  a  hathVal*pe'rst)n." 

In  Hitchcock  v.  OalvestoUy  9G  TJ.  S.  341,  the  city  council  of  Gal- 
Teston  had  contracted  with  Hitchcock  and  others  for  the  construc- 
tion of  certain  sidewalks,  to  be  paid  for  by  the  issue  of  city  bonds. 
After  the  work  was  partly  performed,  the  city  council  stopped  the 
work  and  prevented  its  completion.  The  action  was  for  this  breach 
of  the  contract  It  was  objected  that  by  reason  of  the  supposed 
want  of  power  to  issue  the  bonds,  the  entire  contract  was  void,  and 
no  action  could  be  maintained  for  the  breach  thereof.  The  Su- 
preme Court  of  the  United  States  held  that  the  city  was  liable  to 
the  extent  of  the  work  actually  performed  under  the  contract,  even 
though  it  had  no  lawful  authority  to  issue  the  bonds,  and  in  dis- 
cussing the  subject  said:  "It  is  enough  for  them  (plaintiffs)  that 
the  city  council  havo  power  to  enter  into  a  contract  for  the  improve- 
ment of  the  sidewalks;  that  such  a  contract  was  made  with  them; 
that  under  it  they  have  proceeded  to  furnish  materials  and  do  work, 
as  well  as  to  assume  liabilities:  that  the  citv  has  received  and  now 
enjoys  the  benefit  of  what  they  have  done  and  furnished  ;  that  for 
these  things  the  city  promised  to  pay;  and  that  after  having  re- 
ceived the  benefit  of  the  contract  the  citv  has  broken  it.  It  mat- 
ters  not  that  the  promise  was  to  pay  in  a  manner  not  nuthorized 
by  law.  If  payments  cannot  be  made  in  bonds  because  their  issue 
is  ultra  vires,  it  would  be  sanctioning  rank  injustice  to  hold  that 
payment  need  not  be  made  at  all.  Such  is  not  the  law.  The  con- 
tract between  the  parties  is  in  force,  so  far  as  it  is  lawful."  Citing 
as  in  support  of  the  decision  the  case  of  the  State  Board  of 
Agriculture  v.  Citizens^  Street  By,  Co,,  47  Ind.  407,  where  it  wafl 
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held,  that ''  although  there  may  be  a  defect  of  power  in  a  corpora- 
tion to  make  a  contract,  yet  if  a  contract  made  by  ic  is  not  in  vio- 
lation of  its  cliartcr,  or  of  any  statute  prohibiting  it,  and  the  cor- 
poration has  by  its  promise  induced  a  party  relying  on  the  promise 
and  in  execution  of  the  contract  to  expend  money  and  perform  his 
part  thereof,  the  corporation  is  liable  on  tho  contract."  See 
Danias  v.  Tearney,  102  U.  S.  Rep.  415. 

This  doctrine  was,  by  this  court,  recognized  and  applied  in  its 
fall  extent  in  the  case  of  Bardley  v.  Ballard,  55  111.  413;  s.  c,  8 
Am.  Rep.  656,  though,  that  being  the  case  of  a  private  corporation, 
it  was  there  said  there  might  be  a  difference  with  respect  to  muni- 
cipal corporations,  and  that  their  debts  illegally  contracted  by  their 
officers  would  not  be  binding  upon  tax  payers.  But  the  present  is 
no  such  case  of  a  debt  illegally  contracted  —  there  is,  at  most,  but 
a  defect  of  power  to  make  a  contract  running  for  so  long  a  time, 
and  we  consider,  in  the  circumstances  of  this  case,  that  the  doc- 
tnue  above  enunciated  applies  here  with  equal  force  as  in  any  case 
of  a  private  corporation. 

It  is  insisted  further,  that  the  city  had  no  power  to  make  the 
contract  in  question,  because  thereby  an  indebtedness  was  incurred 
in  excess  of  the  limitation  fixed  bv  section  12,  art  9  of  the  Consti- 
tntion  of  the  State.  The  provision  in  this  respect  is,  that  no  muni- 
cipal corporation  "  shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  per  centum  on  tho  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  taxes  previous  to  the  incurring  of  such 
indebtedness.  Any  *  ♦  *  municipal  corporation  incurring 
any  indebtedness  as  aforesaid,  shall  before  or  at  the  time  of  doing 
80.  provide  for  the  collection  of  a  direct  annual  tax  sufficient  to  pay 
the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  dis- 
charge the  principal  thereof  within  twenty  years  from  tho  time  of 
contracting  the  same."  It  appears  that  the  previous  indebtedness 
of  the  city  existing  at  the  time  this  contract  was  made,  was  $20,- 
000  short  of  this  constitutional  limit.  Two  hundred  lamps  —  the 
minimum  number  provided  for  by  the  contract  —  at  135.20  per 
liimp  per  year,  would  amount  to  17,040  in  a  year,  and  to  an 
aggregate  for  thirty  years  of  $211,200. 

Now  appellant's  counsel  contend  that  this  aggregate  sum  of 
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$211,200  should  be  considered  as  a  present  indebtedness  —  as  a  debt 
incurred  at  the  making  of  this  contract  on  October  3,  1880. 

We  do  not  assent  to  the  correctness  of  this  view. 

Tlie  contract  was  for  the  furnishing  of  an  article  for  Dightly  con- 
Bumption  by  the  city  during  a  period  of  thirty  years,  fixing  the 
price  at  which  the  articles  should  be  furniijhed.  There  was  no  in- 
debtedness in  advance  of  any  thing  being  furnished,  but  indebted- 
ness arose  as  gas  should  have  been  furnished  along  from  night  to 
night  during  the  period  of  thirty  years.  The  contract  provides  for 
the  payment,  monthly,  at  the  end  of  each  month,  tlie  amount  that 
became  due  for  the  month  then  ended.  When  the  company  has 
furnished  the  gus  for  a  certain  month,  then  there  is  a  liability  —  an 
indebtedness  arises  —  and  not  before,  as  we  conceive.  Hence  the 
amounts  that  might  become  due  and  payable  under  the  contract  in 
future  years,  did  not  constitute  a  debt  against  the  6ity  at  the  time 
of  the  entering  into  the  contract,  within  the  meaning  of  the  Con- 
stitution. 

Had  the  contract  been  performed  in  compliance  witii  its  terms, 
as  it  should  and  presumptively  would  have  been,  there  would  have 
arisen  no  indebtedness  on  the  part  of  tlic  city  for  more  than  ooe 
month's  supply  of  gas.  As  already  observed,  this  gas  light  was  one 
of  the  ordinary  current  expenses  of  the  city,  it  being  furnished  and 
consumed  nightly,  which  would  be  and  was  presumably  provided 
for  and  met  by  the  annual  appropriation  and  levy  of  taxes  to  pay 
the  ordinary  current  expenses  of  the  year,  and  from  the  city's  other 
sources  of  revenue.  We  are  clearly  of  opinion  the  contract  does  not 
fall  within  the  constitutional  inhibition. 

It  appears  that  on  February  1,  1877,  the  city  was  indebted  $50,- 
000  in  excess  of  the  constitutional  limit.  This  might  have  been, 
and  yet  the  city,  in  the  subsequent  months,  at  the  times  the  gas 
sued  for  was  furnished,  may  not  have  been  indebted  beyond  the 
constitutional  limit ;  and  this,  without  further  noticing  the  point, 
we  deem  a  sufficient  answer  to  the  objection  made,  that  the  city, 
at  the  times  when  the  gas  was  furnished,  was  indebted  beyond  said 
limit.  Such  a  defense  in  a  case  such  as  this,  if  it  be  one,  must  be 
strictly  made  out. 

Tlie  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed^ 

Dickey,  C.  J,    Although  the  extracts  from  Parsons  and  from 
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Field, con taioed  in  the  opinion  of  the  court  delivered  by  Mr.  Justice 
Sheldon  in  this  case,  relate  solely  to  the  law  in  respect  to  private 
corpomtioDs,  and  although  it  is  expressly  declared  by  this  court  in 
Bradley  v.  Ballardy  that  '*  what  we  have  said  applies  only  to  private 
corporations  organized  for  gain/'  and  that  ''municipal corporations 
stand  upon  a  different  ground,"  still  it  is  plain  that  the  principle 
(stilted  in  Parsons  and  in  Field,  and  applied  by  this  court  to  a  private 
corporation  in  Bradley  v.  Ballard),  must  logically  be  equally  appli- 
cable to  a  mnnicipal  corporation  in  all  cases  where  t!ic  act  from 
which  the  estoppel  arises,  and  also  the  act  for  a  failure  to  perform 
which  the  action  is  brought,  are  both  within  the  acknowledged 
powers  of  sach  municipal  corporation.  In  this  case  the  estoppel 
ari^sfrom  the  act  of  the  city  in  receiving  the  gas  without  objec- 
tion, ttuder  the  contract,  in  which  the  price  j!?ro  tanto  was  speciiied. 
This  act  the  city,  under  its  charter,  had  full  power  to  perform. 
The  act  which  the  city  became  bound  by  its  conduct  to  perform 
was  to  pay  for  the  gas  received  at  the  price  agreed  upon,  and  it  is 
for  a  failure  to  perform  this  act  this  action  is  broughL  The  city 
had  fall  power,  under  its  charter,  to  pay  for  the  gas  received,  and 
also  ]K>wer  to  fix  the  price  by  contract. 
Walker,  J.  dissented. 


Collins  v.  People. 

(osnusM.) 

Onminal  law — etidenee  —  uneorroborated  accomplice. 

AconTictioD  mmjr  be  had  on  tbe  uncorroborated  testimony  of  an  accomplice, 
althoagh  the  court  may,  in  itts  discretion,  advise  tlie  jury  not  to  convict 
Qoless  tbe  accomplice  is  corroborated.* 

CIOXVICTION  of  burglary  upon  the  testimony  of  an  accomplice. 
/    The  opinion  states  the  case. 

E.  B.  McCIanahan  and  W.  S,  Forrest,  for  plaintiff  in  error. 

Jamea  McCourtney.  attorney-general,  for  people. 

ScoLFiELD,  J.     fOmitting  a  statu  tory  consideration.]     The  effect 

*  See  Com,  v.  Jfolme^  (127  Mass.  424),  34  Am.  Rep.  991. 
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to  be  given  to  the  evidence  of  an  accomplice  presents  a  dilfei'ent 
question  for  our  consideration.  In  Gray  v.  PeoplCy  2G  111.  344,  in 
reply  to  the  objection  that  had  tliere  had  been  urged  in  argament 
that  the  testimony  of  the  accomplice  was  uncorroborated,  it  was 
said,  this  is  no  objection,"  and  that  '^whether  the  evidence  pro- 
duced to  confirm  the  accomplice  is  satisfactory  or  not,  is  a  question 
which  the  jury  has  to  determine." 

The  same  thing  was  repeated  in  Cross  v.  People,  47  111.  152.  In 
both  cases  the  language  of  Lord  Ellekborougu,  in  Jofies*  case, 
was  quoted  :  "That  judges,  in  their  discretiou,  will  advise  a  jury 
not  to  believe  an  accomplice  unless  he  is  confirmed,  or  only  in  so 
far  as  he  is  confirmed  ;  but  if  he  is  believed,  his  testimony  is  un- 
questionably sufficient  to  establish  the  facts  to  which  he  deposes.*' 
And  in  the  latter  case  it  is  added,  after  citing  CommwhweaUk 
V.  Bosworthy  22  Pick.  307,  and  Commonwealth  v.  Savory^  10  Cash. 
535  :  '*  And  this  seems  to  be  the  more  modern  and  approved  doc- 
trine. It  is  a  matter  of  discretion  with  the  court  to  advise,  rather 
than  a  rule  of  law.  1  Phil,  on  Ev.  34,  39 ;  McNally  on  Ev.  197. 
If  a  jury  believe,  from  the  testimony  of  an  accomplice,  who  may 
have  been  induced  to  make  disclosures,  from  remorse,  or  from  any 
other  motive,  why  should  they  not  be  allowed  to  credit  him  ?  Is 
he  in  a  position  different  from  any  other  witness  whose  credibility 
is  to  be  inquired  into  by  the  jury  ?     We  can  see  no  real  difference." 

It  is  true,  as  objected,  what  was  said  in  this  case  was  not,  in  the 
view  taken  by  the  court  of  the  evidence,  essential  to  a  decision  of 
the  case, —  bnt  if  it  be  sound  law,  this  is  unimportant. 

Counsel  say:  "The  old  law  of  England  was  in  accord  with  the 
dicta  on  this  subject  found  in  Illinois  Eeports.  But  the  law  in 
England,  since  the  beginning  of  this  century,  has  been,  that  a  ver- 
dict will  not  be  permitted  to  stand  which  is  sustained  only  by  the 
evidence  of  an  alleged  accomplice,  uncorroborated,  as  to  identity 
of  the  accused." 

This,  we  think,  is  a  misapprehension.  As  late  as 'the  24th  of 
November,  1855,  in  the  Court  of  Criminal  Appeal,  it  was  said  by 
Jarvis,  C.  J.,  in  Regina  v.  Stuhhs  :  *'It  is  not  a  rule  of  law  that 
accomplices  must  be  confirmed  in  order  to  render  a  conviction 
valid,  and  it  is  the  duty  of  the  judge  to  tell  the  jury  that  they  may 
act  on  the  unconfirmed  testimony  of  an  accomplice;  but  it  is  usual 
in  practice  for  the  judge  to  advise  the  jury  not  to  convict  on  such 
testimony  alone,  and  juries  generally  attend  to  the  judge's  direo- 
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tion,  and  require  conGrmaiion.  Bat  it  is  only  a  rule  of  practice." 
And  this  was  concurred  iu  by  all  the  members  of  the  court.  33 
Eng.  L.  and  £q.  551. 

lu  the  earlier  case  of  Bex  v.  Hastings,  7  C.  &  P.  152  (decided  in 
18;3.>-6),  Lord  Denman  said :  **  I  consider,  and  I  believe  my  learned 
brothers  agree  with  me,  that  it  is  altogether  for  the  jury,  and  they 
may,  if  they  please,  act  upon  the  evidence  of  the  accomplice  with- 
out any  confirmation  of  his  statement.  But  we  would  not,  of 
course,  be  inclined  to  give  any  great  degree  of  credit  to  a  person  so 
?ituated.''  See  also  Joy  on  the  Evidence  of  Accomplices,  20  Law 
Lil)rary,  5,  *3  and  11,  *16.  The  same  doctrine  is  followed  in  State 
V.  Potter  J  42  Vt.  495 ;  People  v.  Costello,  1  Den.  83 ;  Stocking  v. 
State,  7  Ind.  32G  ;  Johnson  v.  State,  2  id.  652 ;  DawUy  v.  State^  4 
id.  128;  State  v.  Stebbins,  29  Conn.  463;  State  \.  Watson,  31  Mo. 
301;  Sumpter  v.  State,  11  Fla.  247. 

What  was  said  in  Cross  v.  Peoph,  supra,  it  is  thus  seen,  is 
abundantly  sustained  by  authority,  and  no  reason  is  perceived  why 
it  should  be,  in  the  least,  departed  from  or  modified. 

The  tendency  with  us,  at  present,  is  to  arbitrarily  exclude  as 
little  as  possible,  but  to  listen  and  give  credence  to  whatever  tends 
to  establish  the  truth.  The  innocent  should  not  be  convicted,  nor 
should  the  guilty  escape  punishment,  by  reason  of  any  merely  arbi- 
trary rule  preventing  the  free  and  full  exercise  of  the  judgment  as 
to  the  truthfulness  or  untruthfulness  of  testimony,  and  the  reliance 
to  be  placed  upon  it  in  the  trial  of  cases.  In  many,  probably  in 
most  cases,  the  evidence  of  an  accomplice,  uncorroborated  in 
material  matters,  will  not  satisfy  the  honest  judgment  beyond  a 
reasonable  doubt — and  then  it  is  clearly  insuflScient  to  authorize  a 
verdict  of  guilty.  But  there  may  frequently  occur  other  cases, 
where,  from  all  the  circumstances,  the  honest  judgment  will  bo  as 
vborongbly  satisfied  from  the  evidence  of  the  accomplice  of  the  guilt 
of  the  defendant,  as  it  is  possible  it  could  be  satisfied  from  human 
testimony, —  and  in  such  case  it  would  be  an  outrage  upon  the  ad- 
ministration of  justice  to  acquit. 
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Matrter  and  servant  —  wc^ifor  others  out  of  business  /umr^. 

In  an  action  for  services,  it  is  no  defense  that  tbe  services  were  rendered  whilft 
the  claimant  was  an  employee  of  a  third  person  in  another  line  of  barioess, 
and  both  during  and  out  A  the  business  hours  of  such  third  person. 

ASSUMPSIT.      The  opinion  stiitea  the  case.     The  plaintiff  had 
judgment  below. 

Small  tC  Moore,  for  plaintiffs  in  error. 
S.  K.  DoWy  for  defendant  in  error. 

Walker,  J.  This  was  an  action  of  assumpsit,  brought  by  de- 
fendant in  error  against  J.  Seeley  Wallace,  in  his  life-time,  and 
revived  against  the  administrators  of  his  estate.  The  declaration 
contained  the  common  counts,  and  the  claim  of  plaintiff  in  the 
Circuit  Court  was  for  services  rendered  for  deceased  in  his  hfe-tiroe 
in  preparing  papers,  figuring  accounts,  and  in  attending  to  and 
looking  aifter  liis  business.  A  trial  was  had  in  the  Circuit  Conrt, 
resulting  in  a  verdict  and  Judgment  in  favor  of  plaintiff  for  $1,600. 
The  record  was  removed  to  the  appellate  court  on  error,  and  on  a 
trial  in  that  court  the  judgment  of  the  Circuit  Court  was  affirmed. 
The  case  is  brought  to  this  court  by  writ  of  error. 

The  judgment  of  the  Circuit  Court  having  been  affirmed  bj  the 
appellate  court,  we  arc  compelled  to  assume  the  latter  court  found 
the  facts  as  they  wore  determined  by  the  jur)'.  The  errors  assigned 
only  question  the  correctness  of  the  instructions  given  to  the  jury 
on  (lie  trial.  AVc  shall  onlv  look  to  the  evidence  to  detenniDc 
whetlier,  under  tlie  issues,  the  instructions  were  proper.  It  is 
urged  by  jdaiu tiffs  in  error  that  they  did  not  state  the  law  correctlj, 
and  the  jury  were  thereby  misled  in  their  finding. 

The  evidence  tended  to  show  that  defendant  in  error  was,  during 
several  years,  employed  by  Frisbie  &  Rappleye,  agents  of  the  Massa- 
chusetts Mutual  Life  Insurance  Company,  in  Cliicago,  as  their 
3lerk,  book-keeper  and  cashier,  on  a  salary.   During  the  same  period 
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cf  time  defendant  in  error  acted  as  the  accountant  and  assisted 
Wallace  in  his  business,  who  was  engaged  extensively  in  loaning 
money  and  purchasing  commercial  paper;  The  evidence  also  tends 
to  show  that  he  so  assisted  Wallace  during,  as  well  as  out  of,  busi- 
ness hours.  It  is  claimed  that  the  services  which  defendant  in  error 
rendered  Wallace  were  within  the  scope  of  tlie  business  of  Frisbie 
k  Rapplcye,  and  were  consequently  paid  for  by  them,  and  that  he 
has  no  legal  right  to  recover  from  Wallace's  estate.  It  is  believed 
that  no  one  will  contest  the  proposition  that  Frisbie  &  Rappleye 
were  entitled  only  to  his  labor  and  skill  in  the  pursuit  of  the  busi- 
ness for  which  he  had  been  employed  to  transact,  during  business 
hoars.  They  could  have  no  possible  claim  to  his  earnings  or  labor 
after  or  before  business  hours.  They  only  had  a  right  to  appropri- 
ate his  labor  and  skill  during  the  time  devoted  to  the  business  which 
he  was  employed  to  transact.  All  that  defendant  in  error  earned 
hy  labonng  for  Wallace  out  of  business  hours,  surely,  on  every 
principle  of  reason,  justice  and  law,  belonged  to  him.  If  Wallace 
employed  him,  and  agreed  to  pay  him  for  his  labor  and  skill  per- 
formed out  of  business  hours,  Wallace  could  not  be  heard  to  say 
defendant  in  error  was  precluded  from  recovering  because  he  was  at 
the  same  time  employed  by  Frisbie  &  Rappleye  to  labor  for  them 
during  business  hours.  He  was  clearly  entitled  to  recover  for  all 
labor  thus  performed  at  the  request  of  Wallace.  Such  labor  could 
not  by  any  rule  of  law,  be  held  within  the  scope  and  embraced  in 
his  employment  by  Fnsbie  &  Rappleye. 

Then,  as  to  the  service  rendered  by  defendant  in  error  for  Wallace 
daring  basiness  hours,  he  might,  wHh  the  consent  and  approval  of 
his  employers,  perform  them  and  recover  for  them;  nor  could  they 
require  him  to  perform  such  services  for  Wallace  unless  it  was 
within  the  terms  or  scope  of  the  agreement  when  his  services  were 
hired.  They  had  no  legul  right  to  employ  him  to  perform  one  kind 
of  service  and  require  him  to  do  another  kind.  If  he  chose  to  do 
so  as  a  gratuity  to  his  employers,  then  he  had  no  right  to  recover 
lor  sach  services  as  being  outside  of  and  beyond  his  employment. 
On  the  other  hand,  if  they,  in  terms,  or  by  fair  implication,  con- 
sented that  he  might  perform  services  during  office  hours  for  Wal- 
lace, and  receive  compensation  therefor,  then  neither  they  nor 
Wallace  could  object  to  his  recovery  for  such  labor  and  services. 
These  were  facts  for  the  determination  of  the  jury,  and  they  have 
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found  them  in  favor  of  the  defendant  in  error,  and  the  appellate 
court  has  approved  of  the  finding. 

[Omitting  minor  matters.] 

The  judgment  of  the  appellate  court  is  affirmed* 

Judgment  qfirmed. 
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LOYB  V.  PATlfTB. 
(78  Ind.  80.) 

PmrtfMTddp  — mU  of  Ms  interest  by  one  partner  to  a  third  person. 

The  managing  member  of  a  partnerahip  agreed  with  an  oatside  person  that  If 
he  woald  take  a  retiring  partner's  interest  and  paj  a  balance  due  for  his 
skare  of  the  capital  stock,  he  should  have  a  certain  interest  In  the  firm 
prapertj  free  from  liens.  The  monej  was  so  jMiid,  but  the  other  partners 
had  no  knowledge  of  the  agreement  for  an  unincambered  title.  Afterward 
the  partoerahip  propertj  was  all  sold  ander  a  prior  mortgage.  Hdi^  thai 
the  new  partner  had  no  remedy  against  the  firm. 

ACTION  for  breach  of  contract    The  opiuiou  states  the  facts. 
The  plaintiff  had  jndgment  below. 

0.  A,  Knight  J  C.  H.  Knight  and  7.  Jf.  Campton^  for  appellants. 

W.  W.  Carter  and  S,  2>.  Co  fey,  for  appellee. 

Eluott,  J.  The  Limited  Liability  Coal  Company  was  the  firm 
name  of  a  partnership,  of  which  all  the  appellants  were  members^ 
And  this  action  was  instituted  by  the  appellee  against  the  appellants 
iB  members  of  said  partnership.     The  complaint  alleges  that  the 
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said  company  entered  into  a  contract  with  appellee,  wherein  it  was 
agreed  that  in  consideration  of  appellee's  purchase  of  the  interest 
of  one  William  Blair,  and  payment  of  a  certain  sum  into  the  part- 
nership, he  should  be  admitted  as  a  partner,  and  that  he  sLoald 
receive  a  one-fourteenth  interest  in  said  partnership  property,  free 
from  all  liens.  The  breach  assigned  is  that  he  did  not  receive  such 
interest,  but  that  the  firm  suffered  all  the  partnership  property  to 
be  sold  upon  a  prior  mortgage,  and  that  he  really  received  nothing 
at  all  of  value. 

The  only  assignment  of  error  discussed  is  that  based  upon  the 
ruling  denying  a  new  trial.  The  appellants  insist  that  they  are  en- 
titled to  a  new  trial  because  of  erroneous  instructions  given  the 
jury. 

A  very  brief  synopsis  of  the  evidence  will  be  sufficient  to  exhibit 
the  questions  presented  upon  the  instructions.  The  appellants 
were  all  members  of  the  partnership.  John  Elliott  was  the  presi- 
dent and  general  business  manager  of  the  company.  Thecompanj 
was  engaged  in  the  business  of  mining  and  selling  coal.  William 
Blair  was  a  member  of  the  firm,  and  appellee  bought  his  interest. 
The  appellee  did  contract  with  John  Elliott,  that  if  he,  appellee, 
would  buy  Blair's  interest  and  pay  into  the  partnership  $285,  he 
should  receive  one-fourteenth  interest  in  the  partnership  property, 
free  from  all  liens,  and  this  agreement  was  made  by  Elliott  while 
assuming  to  represent  the  firm.  There  was  a  breach  of  the  con- 
tract. Wx}  have  stated  the  general  effect  of  the  evidence  in  the 
form  most  favorable  to  the  appellee,  in  order  that  the  legal  ques- 
tions presented  by  the  instructions  may  be  plainly  exhibited. 

The  second  instruction  tisked  by  the  appellee  and  given  by  the 
court  is  as  follows:  ''If  you  should  find  from  the  evidcDce,  that  one 
John  Elliott  was  a  member  of  the  Limited  Liability  Goal  Company, 
and  was  acting  as  president  of  said  company,  and  while  so  being  a 
member  thereof,  and  acting  as  such  president,  he  made  a  contract 
with  the  plaintiff  on  behalf  of  said  company,  whereby  the  plaintiff 
became  a  member  of  said  firm,  and  in  consideration  thereof  it  was 
agreed  that  the  plaintiff  should  pay  into  said  firm  a  given  amooot 
of  money,  and  that  said  company  received  the  plaintiff  as  a  member 
of  said  company,  and  accepted  the  benefits  of  said  contract,  they 
cannot  hold  the  benefits  and  at  the  same  time  deny  the  authoritj 
of  said  Elliott  to  make  the  same." 

This  instruction  does  not  assert,  as  appellants  affirm,  that  Blliott 
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had  a  right  to  hind  the  partnership  because  of  the  aatharitj  de- 
rired  from  his  relationship  to  his  copartners.  If  it  did^  it  would 
be  eleari;  enough  obnoxious  to  the  objections  pressed  against  it. 
The  proposition  is,  not  that  Elliot  had,  as  a  partner,  a  right  to 
make  the  contract,  but  that  because  the  firm  receired  and  appro- 
priated the  benefits  resulting  from  the  act  of  one  assuming  to  rep- 
resent the  partnership,  the  partners  aro  liable.  The  admission  of  a 
partner  into  a  firm  is  not  within  the  line  of  partnership  business, 
and  Elliott  would  hare  no  anthoritj,  as  partner,  to  contract  with 
appellee,  that  if  he  would  come  into  the  firm,  the  partners  would 
Test  in  him  a  title  to  one-fourteenth  of  the  partnership  property, 
freed  from  all  liens.  It  is  an  elementary  rule,  that  a  third  person 
cannot,  by  buying  the  interest  of  one  partner,  become  a  member 
of  the  firm,  unless  all  the  partners  consent 

Regarding  the  instruction  as  declaring  that  the  partnership 
was  bonnd  by  Elliott's  acts,  not  because  he  was  a  member  thereof, 
but  because  he  preferred  to  act  for  the  firm,  and  the  fruits  of  his 
acts  were  received  and  enjoyed  by  the  partnership,  it  must  still  be 
declared  to  be  erroneous.  It  is  erroneous  because  it  leaves  out  of 
consideration  the  essential  element  of  knowledge  on  the  part  of 
the  members  of  the  partnership.  The  mere  coming  of  the  appellee 
into  the  firm,  and  the  payment  of  money  into  the  capital  stock, 
would  not,  of  itself,  charge  the  firm  with  knowledge  of  the  agree- 
ment that  he  should  receive  one-fourteenth  of  the  property,  free 
from  all  incumbrance.  The  natural  inference,  in  the  absence  of 
notice,  would  be  the  reverse  ;  for  the  reasonable  conclusion  would 
be,  that  he  stepped  into  the  place  of  the  partner  whose  share  he 
bought,  taking  with  it  all  its  burdens  and  benefits.  The  instruction 
broadly  asserts  that  the  partnership  would  be  bound  by  accepting  the 
benefit  of  the  contract,  and  no  mention  is  made  of  notice  or  knowl- 
edge, on  the  part  of  the  partners,  of  the  contract  of  the  president  and 
agent,  to  vest  in  the  incoming  partner  a  title  to  one-fourteenth  of  the 
property,  free  from  the  liens  then  known  to  exist.  The  only  benefit 
which  the  partnership  got,  or  could  have  got,  from  the  appellee,  was 
the  payment  of  the  balance  due  upon  Blair's  share  of  the  capital 
stock  of  the  partnership.  If  Blair  had  remained  a  member,  he 
eould  have  been  compelled  to  pay  it,  and  Payne  did  no  more  than 
vhat  his  vendor,  the  retiring  partner,  was  bound  to  da  Unless 
the  partners  Had  knowledge  of  the  contract  under  which  Payne 
came  into  the  firm,  they  cannot  be  deemed  to  be  bound  because  the 
Vol.  XXXVIII— 15 
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former  paid  his  proportionate  share  of  the  common  contribation 
to  the  capital  stock.  The  benefits  which  the  partnership  retained 
were  only  those  which  Payne  would  have  been  bonnd  to  yield  as  a 
right  to  admission,  and  without  some  knowledge  of  a  contract, 
made  by  a  professed  agent,  giving  Payne  a  right  to  look  to  the 
partnership  to  convey  to  him  a  perfect  title  to  a  part  of  the  part- 
nership property,  such  a  contract  ought  not  to  be  held  obligatory 
upon  the  partnership.  The  partnera  cannot  be  bound,  unless  thejr 
retained  the  money  after  knowledge  that  a  professed  agent  had,  in 
their  behalf,  agreed  to  give  the  incoming  partner  an  additional  or 
distinct  consideration  from  that  arising  f  i*om  the  sale  to  him  of  the 
retiring  partner's  interest,  and  his  admission  as  a  member  of  the 
firm. 

The  appellants,  by  accepting  Payne  as  a  copartner,  and  by  re- 
ceiving into  the  common  fund  his  money,  did  undoubtedly  ratify  to 
some  extent  the  acts  of  Elliott,  but  not  to  the  extent  declared  hv 
the  instruction.  The  ratification  implied  from  such  acts  cannot  be 
so  extended  as  to  cover  a  distinct  and  independent  contract  made 
by  the  agent  and  of  which  the  principals  had  no  knowledge.  If 
such  a  contract  was  one  implied  in  the  admission  of  Payne  into  the 
firm,  or  was  an  ordinary  incident  of  such  a  transaction,  then  the 
doctrine  of  ratification  might  apply.  But  the  contract  upon  which 
the  appellees  seek  a  recovery  was  not  implied  in,  nor  incident  to, 
the  purchase  of  Blair's  interest  and  Payne's  admission  into  the 
firm.  By  receiving  Payne,  and  taking  his  money  into  the  common 
fund,  appellants  did  not  ratify  a  contract  of  which  they  were  ut- 
terly ignorant,  and  which  was  not  incident  to,  nor  applied  in,  the 
admission  of  Payne  as  a  member  of  the  partnership.  The  agree- 
ment of  Elliott,  guaranteeing,  as  in  effect  it  did,  that  the  appellee 
should  receive  a  perfect  title,  was  totally  distinct  from  the  purchase 
of  Blair's  interesb  and  Payne's  admission  as  a  partner  in  his  stead, 
and  could  not  be  implied  from  Payne's  coming  into  the  partner- 
ship and  paying  his  money  into  the  common  fund.  Ratification, 
where  there  is  no  express  notice,  can  not  extend  beyond  an  adop- 
tion of  the  acts  of  the  agent,  to  the  extent  fairly  and  reasonably 
implied  from  the  nature  of  the  transaction  ;  and  in  this  case,  the 
nature  of  the  transaction  would  have  indicated  nothing  more  than 
that  Payne  had  taken  Blair's  place  in  the  firm.  To  this  extent  only 
can  it  be  said  that  retaining  in  the  common  fund  the  amount  paid 
by  Payne  is  a  ratification  of  Elliott's  acts. 
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Other  qaestions  are  discassed,  bat  as  the  cause  must  be  remauded 
for  a  new  trial,  we  deem  it  UDnecessary  to  consider  them. 
Judgment  reversed,  at  costs  of  appellee. 

Judgment  reversed. 


WiSSHAK  y.   WiSEHAK. 
(78Ind.lUi.) 

Marriage  —  doioer — desertion  tnihatU  aduUery. 

A  wife's  light  of  dower  is  not  defeated  bj  her  desertion  of  her  husband  with* 

out  adultery.* 

PARTITION  for  dower.     The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

Z>.  Jfow,  A.  F.  Shirts,  O.  /Shirts,  and  W.  R.  Fertig^  for  appel- 
lants. 

T,  /.  Kane  and  T.  P.  Davis,  for  appellee. 

Elliott,  J.  Petition  for  partition  by  the  appellee,  wherein  she 
asserted  title  to  one-third  of  certain  real  estate,  alleging  that  she 
derived  title  as  the  widow  of  her  deceased  husband,  John  Wiseman, 
and  averring  that  the  defendants  claimed  title  by  devise  from  their 
father,  the  said  John  Wiseman,  deceased. 

The  appellants  answered  in  four  paragraphs,  the  first  of  which 
was  a  general  denial,  and  the  others  pleaded  affirmative  matter  in 
confession  and  avoidance.  To  all  but  the  first  paragraph  demurrers 
were  sustained,  and  of  this  ruling  the  appellants  first  complain. 

It  is  not  necessary  to  state  with  much  particularity  the  facts 
pleaded,  for  the  question  of  law  arising  upon  the  answer  may  be 
fully  stated  and  clearly  comprehended  from  a  brief  synopsis  of  the 
Mots  pleaded  by  the  appellants.  The  second  paragraph  charges 
that  the  appellee  wrongfully  abandoned  her  husband ;  that  after 
Bach  abandonment  the  husband  went  to  Pennsylvania,  whither  the 
wife  had  fled,  and  endeavored  to  persuade  her  to  again  live  with 

•TO  Mme  effect,  Mder  t.  Btei  (08  Peon.  St.  aoS),  1  Am.  Rep.  414. 
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Tarm;  that  she  refused^  cmelly  treated  him,  and  caawd  him  to  bo 
•cast  into  prieon;  that  she  extorted  from  him' a  written  contract, 
•and  that  all  the  property  of  which  the  appellants'  father  died  seized 
hs8  been  aoqnired  since  the  execation  of  said  contract  and  while 
the  appellee  was  living  apart  from  her  husband.  The  written  agree- 
ment is  made  part  of  the  answer,  and  is  substantially  a  contract  of 
separation,  wherein  the  husband  releases  to  the  wife  certain  prop- 
erty then  owned  by  the  wife,  as  well  as  that  which  she  may  after- 
ward acquire,  and  also  transfers  to  her  a  certain  bond.  There  is 
however  no  provision  that  the  said  Sarah  shall  relinquish  any  rights 
in  or  to  the  property  of  her  husband.  The  third  paragraph  of  the 
answer  avers  wrongful  abandonment  and  concealment  of  resideDce, 
by  the  i^pellee,  from  her  husband  for  more  than  forty-eight  years. 
The  fourth  paragraph  combines  the  material  allegations  of  the 
second  and  third,  and  goes  more  into  detail. 

One  general  rule  determines  the  question  of  the  sufficiency  of  all 
these  answers,  and  that  rule,  shortly  stated,  is :  Under  our  statate, 
a  surviving  wife,  who  has  not  conveyed  or  relinquished  her  interest 
in  the  property  of  the  husband,  or  accepted  a  jointure,  or  received 
a  valid  ante-nuptial  settlement,  can  be  deprived  of  her  rights  in  the 
lands  of  her  deceased  husband  for  one  cause,  and  for  one  cause  odIv, 
:and  that  is  the  cause  prescribed  in  the  thirty-second  section  of  the 
^statute  of  descents,  1  R.  S.  1876,  p. 413.  The  rightof  asurvivingwife 
'Can  only  be  defeated  by  showing  that  at  the  time  of  the  husband's 
'  death  she  was  living  apart  from  him  in  adultery.     Shaffer  v.  Rich- 

•  ardson's  Adm*r,  27  Ind.  122.  Our  statute  is  imperative,  its  words  are 
^  mandatory;  the  surviving  wife  shall  take  an  interest  in  the  lands  of 

the  deceased  husband.  The  only  cause  which  will  bar  this  right  is  the 
one  just  named.  It  is  useless  for  counsel,  and  it  would  be  equally 
80  for  the  court,  to  expatiate  upon  the  injustice  of  a  rule  which  will 
allow  a  wife  who  has  lived  apart  from  her  husband  for  nearly  half 
a  century  to  come  in  at  his  death  and  seize  one-third  of  the  prop- 

•  erty  accumulated  by  him  during  the  time  she  lived  in  concealment 
from  him.  With  the  legislature  such  an  argument  might  have 
weight;  with  us  it  can  have  none.  An  all-sufficient  answer  from 
us  is,  "//a  hx  scripta  est.'^ 

A  woman  who  has  been  divorced  from  her  husband  cannot,  of 
course,  be  deemed  a  surviving  wife,  but  unless  there  has  been  ajo- 
•dicial  decree,  dissolving  the  marital  relation,  the  wife  who  outlives 
her  husband  is  the  surviving  wife,  no  matter  how  bad  her  conduct 
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nuiy  have  been.  This  was  the  doctrine  of  the  common  law  and  is. 
thas.well  stated  by  Chancellor  Kent  :  '^  It  there  be  no  statute  reg-- 
datioD  in  the  case,  the  principle  of  the  common  law,  and  not  onlj* 
of  England,  but  of  the  Christian  world,  is,  that  no  length  of  tim^ 
or  absence,  and  nothing  bat  death,  or  the  decree  of  a  court  con* 
feasedlj  competent  to  try  the  case,  can  dissoXye  the  marital  tie."  Si 
Kent  Com.  80 ;  Hocke  v*  WoBhingion,  19  Ind.  53. 

[But  on  another  point] 

Judgment  reYersed,  at  costs  of  appellee,  with  instructions  to  sos-^ 
tun  appellants'  motion  for  a  new  trial. 

Petition  for  a  r Am/ring  overruled^ 


State  v.  Bbbjdbita. 

(78  Ind.  186.) 

OriminallaMif — nuxMTioe  —  obatrueiion  of 

A  frnit  stand,  a  permanent  structure,  materially  encroaching  on  a  sidewalk  of' 
a  public  street  in  a  thicklj  inhabited  part  of  a  citj,  is  an  indictable  nuisance. 
whether  it  eaentiallj  intefrferee  with  tbe  comfortable  enjoyment  of  the  side^ 
walk  or  not^     (Bee  note,  p.  127.) 

INDICTMENT  for  nuisance.     The  opinion  states  the  case.    The 
defendant  was  acquitted  below. 

J.  B.  Elaniy  prosecnting  attorney,  »/.  JT.  Cropsey  and  C,  M» 
Cooper,  for  the  State. 

J.  L.  AfHeheU,  for  appellee. 

Elliott,  J.  This  appeal  is  prosecuted  by  the  State  from  a  judg- 
ment acquitting  the  appellee  of  tbe  offense  of  maintaing  a  public- 
nuisance.  The  State  seeks  a  review  of  tbe  ruling  of  the  court  ini 
refusing  an  instruction  ariced  by  the  prosecuting  attorney,  and 
upon  the  question  whether  that  ruling  was  correct  or  not  the  case' 
tons. 

The  instmction  asked  by  the  State  and  refused  by  tbe  court  reads; 
ss  follows:  ''If  it  is  diown  by  the  eyidence  beyond  a  reasonable- 
doubt  that  Market  street  and  the  sidewalk  thereof  is  situated  in  th<^ 
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city  of  iDdiauapolis,  Marioo  county,  Indiana,  in  a  densely  populated 
neighborhood,  and  constantly  used  by  the  citizens  of  said  State  for 
the  purpose  of  passage  and  repassage  as  a  public  highway,  and  was 
80  situated  and  used  on  the  12th  day  of  May,  1880,  and  the  defend- 
ant on  that  day  was  occupying  and  maintaining  on  said  sidewalk  a 
building  of  a  permanent  nature,  of  the  length  of  twenty-thi^ee  feet, 
and  of  the  width  of  three  feet  eleven  inches,  and  of  the  height  of 
seven  feet,  and  that  said  sidewalk  was  fifteen  feet  wide,  except 
where  said  building  was  situated,  and  that  where  said  building  was 
situated  but  eleven  feet  remained  for  the  passage  of  said  citizens  of 
said  State,  you  should  find  the  defendant  guilty,  such  an  obstruc- 
tion of  a  public  highway  being  a  nuisance  within  itself."  Although 
this  instruction  was  refused  by  the  court,  yet  upon  its  own  motion, 
one  was  given  precisely  the  same,  except  that  the  last  clause  was 
omitted,  and  the  following  clause  substituted:  ^'And  that  the  ob- 
struction  essentially  interfered  with  the  comfortable  enjoyment  of 
said  sidewalk."  The  efl!ect  of  this  striking  out  and  substitution 
was  to  very  materially  change  the  meaning  and  force  of  the  instruc- 
tion. The  theory  of  the  instruction,  as  originally  written,  is  very 
different  from  that  asserted  by  the  instruction  as  framed  by  the 
court.  The  instruction  asked  by  the  prosecution  asserts  that  it  is 
sufficient  for  the  State  to  prove  the  existence  of  a  permanent  ob- 
struction in  the  highway,  while  that  framed  by  the  court  affirms 
that  it  is  not  sufficient  to  show  the  existence  of  such  an  obstrnc- 
tion,  but  that  the  State  must  show,  in  addition,  that  *'  it  essentially 
interfered  with  the  comfortable  enjoyment  of  the  sidewalk." 

A  public  street  is  a  public  highway,  and  a  sidewalk  is  a  part  of 
the  street.  Common  Council  v.  OroaSy  7  Ind.  9;  State  v.  Mathif,  21 
Ind.  277.  The  common-law  doctrine  was  that  a  public  highway 
was  a  ''  way  common  and  free  to  all  the  king's  subjects  to  pass  and 
repass  at  liberty/'  and  that  an  unauthorized  obstruction  was  indict- 
able and  punishable  as  a  nuisance.  Nor  was  it  necessary  to  show 
any  thing  more  than  that  there  was  a  permanent  obstruction  of  the 
public  way.  Pepole  v.  VanderbiU,  28  N.  Y.  396 ;  SUtfe  v.  Wood- 
ward, 23  Vt.  92 ;  Davis  v.  Mayor,  14  N.  Y.  606,  624 ;  Common- 
wealth  V.  King^  13  Mete.  116;  Harrow  T.State,  1  Greene  (la.), 439. 

Counsel  for  appellee  argue  with  much  force  and  ingenuity  that 
the  common-law  doctrine  does  not  prevail  in  Indiana,  for  the  reason 
that  our  statute  prescribes  an  essentially  different  rule.  It  is  in- 
deed true,  as  counsel  assert,  that  we  have  no  common-law  offenses. 
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aod  that  criminal  prosecutions  can  only  be  maintained  for  such 
offenses  as  are  prescribed  by  statute.  It  does  not  however  follow 
from  this  that  there  is  no  snch  thing  as  an  indictable  public  nuis- 
ance under  our  statute.  In  Burk  v.  State,  27  Ind.  430,  it  was  held 
that  theiv  is  snch  an  offense,  althongh  the  statute  does  not  speci- 
fically define  a  public  nuisance.  In  that  case  it  was  held  that  *'  the 
phrase  'public  nuisance'  had  a  very  definite  meaning  in  the  law 
long  before  the  statute  was  enacted/'  If  the  case  cited  should  be 
followed  to  its  logical  consequences,  it  would  require  us  to  hold  that 
what  was  at  common  law  a  public  nuisance  is  such  under  our  statute, 
and  that  jiermanently  obstructing  a  highway  is  perse  a  public  nuis- 
ance, becaase  it  was  always  such  at  common  law.  We  hold  this  to 
be  the  correct  ruling. 

Upon  the  assumption  of  the  appellee,  that  the  State  must  show 
an  unlawful  act  injurious  to  the  citizens  of  the  State,  and  one 
which  essentially  interferes  with  either  the  free  use  of  property  or 
the  comfortable  enjoyment  of  life  or  property,  the  conclusion  which 
be  deduces  is  an  incorrect  one.  The  permanent  obstruction  of  a 
public  street  is  in  itself  an  unlawful  act,  essentially  interfering 
with  the  free  use  of  property,  as  well  as  the  comfortable  enjoyment 
of  life.  The  right  of  adjacent  propnetors  in  and  to  the  highway 
is  one  of  which  the  legislature  itself  cannot  deprive  them  without 
compensation  ;  nor  can  the  municipal  authorities,  broad  and  com- 
prehensive as  their  powers  are,  devote  the  street  to  private  purposes. 
Barnes  v.  TTiomas,  7  Ind.  38  ;  SL  Vincent  0,  Asylum  v.  City  of 
Troy,  76  N.  Y.  108  ;  8,  c,  32  Am.  Sep.  286.  So  far  does  this  rule 
go  that  the  municipality  is  itself  guilty  of  maintaining  a  public 
nuisance,  if  it  place  a  permanent  obstruction  in  a  public  street. 
Wartman  v.  Uity  of  Philadelphia,  33  Penn.  St  202;  State  y.  Lave- 
rock^ 34  N.  J.  201.  Even  under  the  British  form  of  government, 
the  king  had  no  power  to  authorize  the  permanent  obstruction  of  a 
public  highway.  Yin.  Arb.,  tit.  Nuisance.  The  existence  of  the 
permanent  obstruction  in  the  highway  is  therefore  clearly  such  an 
unlawful  act  as  injures  the  citizens  who  are  lot-owners  on  the  street, 
and  who  have  a  right,  as  an  essential  incident  to  the  enjoyment  of 
their  property,  to  have  the  street  maintained  its  full  width,  free 
from  all  obetmctions  of  a  permanent  character.  This  is  such  a 
right  as  may  be  vindicated  either  by  injunction  or  indictment,  and 
its  violation  is  established  by  evidence  of  a  permanent  encroachment 
T'pon  the  street  Smith  v.  State,  8  Zabr.  712 ;  Moyamensing  v.  Long, 


120  INDIANA, 


Bute  V.  fieidetta. 


1  Pars.  143 ;  Wood  on  Nuis.,  §  252 ;  LangsdaJe  v.  BonioUy  \t 
Ind.  467.  It  is  npoo  the  doctriDe  here  affirmed,  that  the  case  of 
Pettis  V.  Jokuion,  56  lad.  139,  proceeds.  There  this  court  held 
that  a  stairway  erected  upon  a  public  alley  of  a  city,  by  express 
authority  of  the  municipal  officers,  was  per  se  a  public  nuisance, 
which  an  adjacent  proprietor  might  have  abated.  The  same  general 
doctrine  is  declared  in  the  late  and  well-considered  case  of  Commoi^ 
wealth  V.  Blaisdellf  107  Mass.  234.  The  conclusion  upon  princiide 
as  well  as  from  authority,  must  be,  that  if  the  unlawful  act  of 
obstructing  a  public  highway  did  not  injure  others  than  those  own* 
ing  real  estate  upon  the  street,  such  unlawful  act  would  be,  of 
itself,  a  public  nuisance. 

Broader  and  more  comprehensive  rights  than  those  of  adjacent 
proprietors,  as  well  as  a  far  more  numerous  class  of  citizens  than 
those  owning  lots  abutting  on  the  street,  are  however  injurioaslj 
affected  by  the  unlawful  obstruction  of  a  public  highway.  All  the 
citizens  are  affected,  for  /^  a  highway,"  to  adopt  one  of  the  definitions 
found  in  the  books,  '^  is  a  road  which  every  citizen  has  a  right  to  use." 
The  right  to  pass  and  repass  upon  a  public  highway  is  not  restricted 
to  any  part,  for  "  the  public  are  entitled,  not  only  to  a  free  passage 
along  the  highway,  but  to  a  free  passage  along  any  portion  of  it  not 
in  the  actual  use  of  some  other  traveller."  1  Hawk.  P.  C,  ch.  32, 
§  11 ;  Ang.  Highw.,  §  226.  The  same  doctrine  is  declared  by  this 
court  in  City  of  Indianapolis  t.  Oaston,  58  lud.  224,  wheroitis 
held  that  the  entire  width  of  a  sidewalk  must  be  maintained  con- 
venient and  safe  for  the  use  of  travellers.  In  Sherlock  v.  Bainbridgt^ 
41  lud.  35 ;  s.  c,  13  Am.  Rep.  302,  the  same  general  principle  is 
explicitly  affirmed.  The  question,  in  all  cases  of  the  character  of 
the  present,  is  not  whether  travel  was  actually  interfered  with,  bnt 
whether  there  was  an  unlawful  encroachment  upon  a  public  street 
by  the  ei'eotion  of  a  permanent  obstruction. 

The  citizens  of  the  municipality  who  are  invested  with  the  local 
government  ai*e  all  affected  by  the  obstruction  of  a  street,  because 
all,  in  the  capacity  of  tax  payers,  are  charged  with  the  burden  of  so 
keeping  the  streets  as  that  they  may  be  used  in  safety  by  the  citizens 
of  the  State.  So  far  does  the  law  upon  this  subject  extend  Uiac 
even  though  the  obstruction  be  placed  on  the  street  by  a  wrong- 
doer, the  municipality  may,  under  some  circumstances,  be  liaUe 
for  any  injuries  which  may  be  caused  by  such  an  obstmotiou. 
It  cannot  be  doubted,  that  in  keeping  the  streets  clear  and  free 
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trom  obstractionSy  all  the  tax  payers  of  a  municipality  are  interested, 
and  therefore  the  obstruction  of  a  street  necessarily  affects  a  very 
great  number  of  the  citizens  of  the  State.  In  three  different  ca- 
pacities  therefore  are  the  citizens  affected  by  the  permanent  obstruc- 
tion of  a  public  street,  as  adjacent  owners,  as  tax  payers,  and  as 
citizens,  having  a  right  to  use  all  of  the  public  sidewalk  not  in  the 
actual  use  of  some  other  traveller. 

Upon  tho  facts  hypothetically  stated  in  the  instruction,  the  rule 
of  law  must  be  that  the  obstruction  is  per  se  a  nuisance,  or  we 
might  have  on  the  same  street,  indeed  on  the  same  square,  an  ob- 
gtmction  pronounced  by  one  jury  to  be  a  nuisance,  and  another,  of 
the  same  character  and  dimensions,  by  another  jury,  declared  not 
to  be  a  nuisance.  If  any  other  rule  than  that  insisted  upon  by  the 
State  is  declared  to  bo  the  law,  then  each  particular  case,  although 
the  facts  should  be  identically  the  same,  might  be  differently  de- 
cided, the  result  in  each  case  depending  upon  the  peculiar  views  of 
the  jury  trying  the  cause.  The  only  just  and  safe  rule  is,  that  a 
permanent  structure,  materially  encroachiug  upon  a  public  street, 
in  a  thickly  inhabited  part  of  a  large  city,  is  a  nuisance  of  itself. 
There  is  no  injustice  in  this  rule,  because  no  doctrine  is  more  rea- 
aoni^le  or  more  firmly  settled  than  that  the  streets  of  a  city  are 
for  the  use  of  the  public,  and  that  no  one  can  have  a  right  to  per- 
manently divert  a  street,  or  any  part  of  a  street,  to  private  purposes; 
and  one  who  does  so  divert  a  street  ought  not  to  be  permitted  to 
compel  the  State  to  show  specifically  that  the  enjoyment,  life  or 
property  of  some  part  of  tho  citizens  was  essentially  interfered 
with.  The  neoeasary  consequence  of  the  unlawful  act  is  to  essen- 
tially interfere  with  the  enjoyment  of  life  and  property,  and  this 
beiDg  so,  it  was  the  duty  of  the  court  to  instruct  the  jury,  as  matter 
of  law,  that  an  obstruction  of  the  character  described  in  the  State's 
instrnetion  was  of  itself  a  uuisanoe.  If  it  be  the  law,  as  it  unques- 
tionably is,  that  AQ  unlawful  encroachment  upon  a  public  highway, 
by  tbe  erection  of  a  structure  of  a  permanent  character,  in  a  popu- 
loDs  part  of  a  large  city,  is  an  act  injuriously  affecting  all  the  abut- 
ters, tax  payers,  and  indeed  all  citizens  of  the  State,  there  id  no 
reason  for  instructing  that  the  State  must  supplement  the  evidence 
oi  the  character  and  location  of  the  obstruction  with  evidence 
diowing  that  it  interferes  with  tho  comfortable  enjoyment  of  the 
ndfwalk. 

The  character  aad  looatian  of  the  obstruction  being  shown,  it 
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was  tho  datj  of  the  court  to  have  told  the  jurj^  as  a  matter  of  law, 
that  such  an  obstruction  was  a  public  nuisance.  Unless  the  con- 
chision  from  the  existence  of  the  facts  bo  deemed  and  treated  as 
matter  of  law,  the  result  will  be  a  line  of  cases  with  precisely  the  same 
facts,  but  with  diverse  judgments,  varying  with  the  views  of  the 
jury  by  which  each  case  is  tried.  The  rule  which  must  guide  is  one 
of  law,  and  should  be  declared  by  the  court ;  and  as  the  rule  of 
law  was  correctly  expressed  in  the  instruction  asked,  it  should  have 
been  given. 

Tho  instruction  given  by  the  court  was  of  such  a  character  as  to 
convey  to  a  man  of  ordinary  capacity  an  incorrect  view  of  the  law 
applicable  to  the  case.  As  we  have  already  shown,  the  rule  at 
common  law  is,  beyond  all  question,  that  a  permanent  and  material 
encroachment  upon  a  public  street  is  per  se  a  nuisance,  and  as  we 
have  further  shown,  our  statute  does  not  change  that  rule,  it  must 
be  held  error  to  so  instruct  the  jury  as  to  lead  them  to  believe  that 
in  addition  to  showing  the  character,  situation  and  surroundings 
of  the  obstruction,  it  was  necessary  for  the  State  to  show  that  the 
comfortable  enjoyment  of  the  sidewalk  was  essentially  interfered 
with.  But  one  interference  can  be  drawn  from  the  instruction  of 
the  court,  and  that  is  that  there  must  be  some  other  facts  shown  in 
addition  to  those  stated  in  the  instruction.  Having  hypotheti- 
cally  stated  all  the  facts  which  it  was  incumbent  upon  the  State  to 
prove,  the  last  clause  of  the  instruction,  reading  as  follows:  ^'and 
that  said  obstruction  essentially  interfered  with  the  comfortable 
use  of  the  sidewalk,'*  is  added,  thus  conveying  to  the  jury  the 
impression  that  something  more  than  the  facts  recited  in  the  in- 
etruction  must  be  proved.  If  the  facts  stated  in  the  part  of  the 
instruction  preceding  the  clause  just  quoted  were  all  that  the  State 
need  prove,  then  by  adding  that  clause  an  erroneous  rule  was  de- 
clared, because  that  clause  asserts,  that  in  addition  to  the  facts 
recited,  the  State  must  show  some  other  fact  or  facts. 
#  The  distinction  between  the  temporary  occupancy  of  public  streets 
for  commercial  or  building  purposes,  and  their  permanent  obstmc- 
tion,  is  well  illustrated  in  the  leading  case  of  WoodY.  Mears^  12  Ind. 
515.  It  is  not  doubted  that  sidewalks  may,  when  authorized,  be 
temporarily  occupied  for  private  purposes ;  but  temporary  occu- 
pancy for  authorized  private  purposes  is  quite  a  different  thing 
from  tho  erection  of  a  structure  of  a  permanent  character.  Bat 
even  with  respect  to  temporary  use  of  such  streets,  it  must  be  borne 
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in  mind  that  it  may  go  to  the  extent  of  becoming  a  pnblic  nuisance. 
Rex  T.  Russell^  6  East^  427 ;  CammonweaUh  v.  Fassmore,  1  S.  &  R. 
217;  Palmer  v,   Silvertkorn,  32  Penn.  St.   66;  Commonwealth  v. 
MiUhnan,  13  S.  ft  R  403. 
Appeal  sQBtainedy  at  costs  of  appellee. 

On  Petition  fob  a  Rehearing. 

Eluott,  J.  The  importance  of  the  qnestions  involred^  and  the 
earnestness  and  ability  with  which  the  petition  for  a  I'ehearing  has 
been  argnedy  have  induced  us  to  again  carefully  consider  the  ques- 
tions which  this  case  presents. 

We  are  satisfied  that  the  conclusions  reached  and  announced  in 
the  original  opinion  are  correct  Public  highways  belong,  from 
side  to  side  and  end  to  end,  to  the  public  If  acquired  under  the 
right  of  eminent  domain,  the  public  money  paid. for  them.  If  ac- 
quired by  dedication,  the  donor  gave  them  to  the  public  for  public 
purposes.  The  right  to  seize  lands,  under  the  right  of  eminent 
domain,  extends  only  to  cases  where  the  highway  is  for  the  public 
use.  Blaekman  y.  Halves,  72  Ind.  515.  There  is  no  such  thing  as 
a  rightful  private  permanent  use  of  public  highways.  If  one  per- 
son can  permanently  use  the  highway  for  his  private  business  pur- 
poses, so  may  all.  Once  the  right  is  granted,  there  can  be  no  dis- 
tinction made,  no  line  drawn;  all  persons  may  build  their  shops, 
exhibit  and  sell  their  wares,  within  the  boundaries  of  the  public 
highway.  There  is  no  right  in  any  person  to  permanently  appro- 
priate to  private  use  any  part  of  a  public  street  or  alley.  The  per- 
son who  so  uses  a  public  highway  commits  an  indictable  public 
naisance.  An  English  author  of  deservedly  high  repute  illustrates 
the  doctrine  we  are  endeavoring  to  enforce,  thus  :  *'In  the  case  of 
an  ordinary  highway  running  between  fences,  the  right  of  way  or 
passage  ia  prima  facie^^nd  unless  there  be  evidence  to  the  contrary, 
extends  to  the  whole  space  between  the  fences,  and  the  public  are 
entitled  to  the  use  of  the  whole  of  it  as  the  highway,  and  are  not 
confined  to  the  part  which  may  bo  metalled  or  kept  in  order  for  the 
more  conrenient  use  of  carriages  and  passengers.  It  is  an  indicta- 
ble offense,  therefore,  to  place  posts  on  greensward  and  open  places 
extending  between  the  metalled  part  of  the  road  and  the  fence, 
dividing  the  road  from  the  adjoining  land,  although  the  i)osts  do 
not  in  point  of  fact  offer  any  injurious  obstruction  to  the  public 
trafiic.    Tt  is  enough  that  they  stand  in  the  way  of  those  who  may 
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wish  to  traverse  the  whole  space  between  the  fencea''  1  Add» 
Torts,  p.  328,  §  313. 

In  Camf/iontaeaUh  v.  Wentworth,  1  Brightly  N.  P.  318,  the  facts 
were  precisely  similar  to  those  stated  in  the  instructions  asked  by 
the  State  in  the  case  in  hand,  and  the  conrt,  as  matter  of  law,  de- 
clared the  act  of  placing  a  fruit-stand  upon  the  sidewalk  of  a  city 
to  be  a  public  nuisance. 

The  accurate  and  learned  editor  of  the  Albany  Law  Journal  de- 
clares that  *'  There  is  nothing  novel  in  the  doctrine  that  the  citi- 
zens have  a  right  to  a  clear  sidewalk,''  and  that  fruit-stands,  even 
when  phiced  thereon  by  authority  of  the  municipal  legislatures,  are 
nuisances. 

We  deem  it  unnecessary  to  add  other  citations  to  those  made  in 
the  original  opinion,  although  many  more  might  be  added. 

There  was  no  usurpation  of  the  functions  of  the  jury  in  the  in- 
struction asked  by  the  State.  Mattera  of  fact  are  always  to  be  de- 
cided by  the  jury,  but  when  the  facts  are  entirely  undisputed,  it  is 
the  duty  of  the  conrt  to  state  to  the  jury  the  law  upon  the  facts. 
This  is  true  in  criminal  prosecutions  as  well  as  civil  action?.  The 
statute  makes  it  the  impei*ative  duty  of  the  court  to  instruct  the 
jury  upon  all  matters  of  law  in  criminal  prosecutions,  and  if,  in 
giving  instructions,  an  error  is  committed,  the  case  will  be  reversed. 
It  is  none  the  less  the  duty  of  tlie  court  to  instruct  the  jury  upon 
the  law,  because  the  jury  are  the  ultimate  and  exclusive  judges  of 
both  the  law  and  the  facts.  The  jury  are  not,  according  to  the 
settled  rule  of  this  State,  bound  to  obey  the  instructions  given 
them,  but  the  court  is  nevertheless  bound  to  inform  them  upon  all 
matters  of  law.  In  this  case,  the  facts  hypothetical ly  stated  in  the 
instruction  were  all  that  were  required  to  constitute  a  public  nuis- 
ance. Not  a  single  material  fact  was  wanting,  and  it  was  proper  to 
state  the  rule  of  law  applicable  to  such  facts.  Courts  are  not  to 
state  mere  abstract  propositions  of  law,  but  to  state  iniles  applying 
to  the  particular  case  on  trial.  In  this  case  the  right  of  the  public 
the  invasion  of  that  right  by  the  wrongful  act  of  the  appellee,  and 
the  injury  to  the  public,  all  appeared  in  the  hypothetical  statement 
made  by  the  court,  and  nothing  remained  but  to  do  as  the  State 
asked  the  court  to  do  —  declare  the  rule  of  law  applicable  to  such  a 
state  of  facts. 

Appellee  refers  us  to  the  case  of  Siate  v.  JohnsoUy  69  Ind.  85, 
where  it  was  held  that  an  indictment  attempting  to  chaise  the  of- 
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fense  of  living  together  in  open  and  notorions  fornication  was  bad 
because  it  did  not  aver  that  the  living  together  in  fornication  was 
open  and  notorions.  The  doctrine  of  that  case  wc  heartily  approve, 
liQt  fail  to  see  that  it  has  the  slightest  application  to  the  case  we 
have  in  liand.  We  are  also  referred  to  the  case  of  State  v.  Houck, 
73  lud.  37.  It  was  there  held  that  an  information  which  charged 
that  a  slaughter-hoase  that  was  so  maintained  as  to  emit  offensive 
and  noisome  stenches  and  smells  aronnd  it  for  the  distance  of  one- 
fourth  of  a  mile,  was  bad  for  the  reason  that  it  did  not  aver  that 
there  were  persons  living  within  that  distance.  It  was  there  said: 
^'Nor  does  it  appear,  by  the  affidavit,  that  any  one  resided  within 
the  limits  of  the  quarter  of  a  mile,  to  which  extent  the  air  was  con* 
tuninated.  *  *  *  In  short,  no  facts  are  stated  to  show  that 
any  part  of  the  citizens  of  the  State  were  injured.  The  general 
conclusion,  *  to  the  great  injury,  annoyance  and  common  nuisance 
of  all  the  citizens  of  the  State,'  etc.,  does  not  supply  the  defect  in 
the  main  body  of  the  allegation.^'  That  case,  so  far  from  being  in 
appellee's  favor,  is  aguinst  him,  for  it  decides  that  the  facts,  and 
not  the  mere  conclusions,  are  to  control.  In  the  case  in  hand,  all 
the  mat'Orial '  facts  appear,  and  the  court  was  asked  to  declare  the 
law  upon  these  undisputed  facts. 

The  only  other  case  to  which  counsel  refer  is  the  overruled  case 
of  ffaekney  v.  State,  8  Ind.  494.  All  we  need  say  of  that  case  is, 
that  the  doctrine  which  it  declared  has  been  completely  exploded. 
Wall  V.  State,  23  id.  150;  Burk  v.  State,  27  id.  430;  Ohio,  etc.,  R. 
W.  Co.  v.  Simon,  40  id.  278;  Pettis  v.  Johnson,  56  id.  139;  Hood  v. 
State,  56  id.  263;  s.  c,  26  Am.  Rep.  21;  ffaagv.  Board,  etc^  CO  Ind. 
511.  Many  of  these  cases,  and  more  that  might  be  cited,  hold  that, 
under  our  statute,  a  nuisance  is  substantially  the  same  as  at  common 
Isw.  The  law  upon  this  subject  is  well  stated  by  Fbazer,  J.,  in 
Burky.  State, supra.  It  was  there  said  :  "There  is  no  difficulty 
in  understanding  the  section  of  the  statute  upon  which  this  prose- 
cution was  founded.  The  phrase  'public  nuisance'  had  a  very 
definite  meaning  in  the  law  long  before  the  statute  was  enacted. 
To  annex  a  definition  of  each  word  employed  in  the  section  was 
certainly  never  within  the  purpose  of  the  legislature.  Such  ab- 
surdity is  not  to  be  imputed  to  the  law-making  power.  Was  it 
then  intended  that  in  creating  a  crime,  words  having  a  compre- 
hensive and  exact  legal  meaning,  embracing  much  in  brief,  must 
not  be  employed;  that  the  virtue  of  such  legislation  should  depend 
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upon  the  vastness  of  its  circnmlocation  ?  It  is  hardly  coDoeivable 
that  any  thing  more  was  inteDded  than  that  there  should  be  na 
crimiaal  prosecution  in  this  State  for  any  acty  unless  the  legislature 
had  first  declaimed  it  a  crime,  in  intelligible  terms,  and  fixed 
the  punishment  therefor.  In  that  sense,  the  enactment  against 
public  nuisances  is  consistent  with  it.  It  defines  —  u  e,,  marks  oat 
with  distinctness,  a  public  nuisance  as  a  crime." 

Much  is  said  by  counsel  about  the  necessity  of  supplementiDg 
the  facts  stated  in  the  instruction  by  evidence  thai  some  injury  was 
done  to  some  particular  citizen  or  citizens.  It  is  evident  that  coun- 
sel  lose  sight  entirely  of  the  principle  which  governs  this  case. 
Although  at  the  expense  of  some  repetition,  we  restate  this  principle. 
The  public  were  entitled  to  the  free  use  of  every  part  of  the  side- 
walk, and  the  erection  of  a  permanent  structure  thereon  was  an  in- 
vasion of  this  right,  constituting  a  legal  injury  affecting  not  only 
some,  but  all,  of  the  citizens  of  the  State.  The  act  is  itself  a 
wrong,  and  in  and  of  itself  a  wrong  to  all  the  citizens  of  the  Com- 
monwealth. There  is  no  need  to  call  this  or  that  citizen  and  ask 
him  whether  he  has  suffered  any  annoyance.  This  would  be  im- 
practicable as  well  as  needless,  because  the  act  itself  affects  all  who 
have  a  right  to  travel  the  highway,  and  that  right  belongs  to  every- 
body in  the  State.  It  is  impossible  to  invade  it  without  affecting 
the  interests  of  all. 

We  are  told  that  numerous  encroachments  have  been  made  upon 
public  sidewalks  by  stairways,  basement  railings  and  the  like,  nndcr 
the  belief  that  such  encroachments  are  not  nuisances  jei^  se.  We 
cannot  say  what  belief  persons  may  act  upon  in  appropriating  pab- 
lic  property,  but  we  can  say  that  there  can  be  no  reasonable  foun- 
dation for  a  belief  that  one  may  seize  upon  the  property  of  another 
and  appropriate  it  to  his  own  use,  even  though  that  other  be  the 
public.  There  is  not  the  semblance  of  a  ground  upon  which  to 
found  such  a  belief.  Men  certainly  know  that  they  do  not  own  an 
inch  of  the  public  way,  and  know,  too,  that  the  way  belongs  to  the 
public,  and  is  free  and  common  as  a  way  to  every  citizen  of  the 
land.  Surely  no  man  can  justly  claim  that  he  can  seize  the  public 
sidewalks  of  a  large  city,  and  build  thereon  permanent  stractnres 
for  private  use.  But  more  than  this,  he  who  does  seize  a  part  of 
the  public  highway  for  private  purposes  knows  —  not  merely  as 
matter  of  law,  and  that  is  conclusive  knowledge,  but  as  matter  of 
fact  —  that  he  is  invading  the  rights  of  all  the  citizens  of  the 
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State-,  for  all  have  a  right  to  the  free  ase  of  every  part  of  the  high- 
way. 
Petition  overruled. 

Nan  WT  THE  RKPOHTBit.— There  can  be  no  doubt  that  the  public  have  a  right  to  a  clear 
Ughnay  throoghout  its  whole  width.  Thus,  in  Daviv  ▼.  Mayor^  14  N.  T.  684,  it  is  said: 
"Any  permanent  or  habitual  obstruction  in  a  public  street  or  highway  is  an  indictable 
nnJsanoe,  although  there  be  room  enough  left  for  carriages  to  pass."  So  of  stones,  etc. , 
placed  on  the  untrayelled  part  of  the  highway.  Com.  y.  KinOt  18  Mete.  115.  So  of  steps 
projecttng  into  and  obstructing  the  highway.    Com.  ▼.  Blaiaddl,  107  Ifaas.  884. 

Ib  iteg.  ▼.  UniUd  Kingdom  Teieffraph  Co.y  81 L.  J.  M.  C,  1G7  where  telegraph  poles  on  the 
ooter  edge  of  a  hic^way  were  held  nuisances,  the  court  said:  "  It  is  enough  that  the  posia 
stand  in  tbe  way  of  those  who  may  chose  to  go  there."  In  King  ▼.  Wrioht,  8  B.  ft  Ad. 
<Bl.lt  is  said:  **I  am  strongly  of  the  opinion,  when  I  see  a  space  of  fifty  or  sixty  feet 
through  which  a  road  passes  between  inclosnres  set  out  under  act  of  Parliament,  that  un- 
les  the  contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that  space,  althou^ 
from  mottTea  of  economy  perhaps  the  whole  of  It  has  not  been  kept  in  repair.  '*  See  also 
Roc  ▼.  Lord  Onmoenor,  2  Stark.  448;  Queen  t.  Betts,  16  Q.  B.  1088,  where  It  Is  held  that 
^'any  permanent  or  habitual  obstruction  in  a  public  street  or  highway  is  an  indictable 
BDMaDce,  although  there  be  room  enough  left  for  carriages  to  pass. " 

The  street  or  sidewalk  cannot  be  habitually  used  for  business  purposes,  such  as  the  de- 
livery of  distillery  slops  through  pipes.  People  v^  Cunning^n^  1  I>en.  684;  or  for  wagons 
conttnually  standing  to  receive  goods.  King  v.  RusseU,  6  East,  427;  or  for  sawing  timber. 
Rex  V-  Jonea,  8  Camp.  880;  or  for  receiTing  barrels  from  a  elder  press,  Dennie  v,  Sipperly^ 
n  Hun.  09.  These  cases  speak  of  a  continuous  and  unreasonably  obetructlTe  use.  A 
temporaiy  and  necessary  use,  such  as  the  delivery  of  barrels  from  wagons  on  skidds 
aerosB  the  sidewalk,  is  permissible,  provided  a  sufficient  space  Is  left  on  the  other  side  of 
the  roadway.  Mathews  v.  KOaey,  58  Me.  66.  In  QoMsmUh  v.  Jones,  48  How.  Pr.  415,  the 
pi<ii«tjif»,  who  occupied  a  store  adjoining  the  defendant's,  built  a  box  around  a  telegraph 
pole,  projecting  two  and  a  half  feet  on  the  sidewalk,  using  it  as  a  sign ;  the  defendant  ob> 
litersted  the  names  on  the  box ;  heh > ,  a  malicious  trespass.  The  court  say  the  only  allow- 
able act  of  abating  would  be  the  removal  of  the  box,  and  this  could  not  be  justified  unless 
it  specially  incommoded  the  defendant's  use  of  the  street  or  sidewalk.  A  man  has  no 
right  to  stand  <m  the  sidewalk  in  front  of  a  house  five  minutes  and  use  abusive  language 
toward  the  owner,  Adams  v.  Rivers,  11  Barb.  dOO;  nor  warn  the  public  from  another's  shop* 
as  with  a  placard  inscribed,  *'  beware  of  mock  auctions. ''  OiVbert  v.  Mickle,  4  Sandf .  Ch. 
357.  Nor  has  he  any  right  to  display  such  goods  or  signs  in  his  shop  or  its  windows,  as  to 
collect  a  constant  crowd  on  the  sidewalk,  obstructing  public  travel,  as,  for  Example,  satiri- 
cil  effigies.  Rex  v.  CariOcy  6  C.  ft  P.  633 ;  but  in  Barllrvj  v.  West,  89  Wis  907;  s.  c,  9  Am. 
Bep.  576,  where  the  municipal  law  required  fourteen  feet  in  width  of  sidewalk,  with  the 
outer  ten  feet  dear  of  obstructions,  and  a  man  put  a  lemonade  stand  within  the  four  feet» 
and  crowds  gathered  outside,  obstructing  the  public  travel,  he  was  held  Justifiable.  And 
in  Jlalhews  v.  Kdney,  68  Me.  50 ;  s  c,  4  Am.  Rep.  848,  it  was  held  that  the  owner  of  a 
wan^house  located  on  a  street  through  which  a  railroad  runs,  has  the  right  to  unload  goods 
from  cars  standing  on  the  track,  by  means  of  skidds  extending  from  the  car  to  the  ware- 
house, provided  there  is  ample  room  to  accommodate  travel  on  the  other  side  of  the  street, 
and  the  time  occupied  in  unloading  Is  reasonably  short. 

In  Tamer  ▼.  H*iitzman,  54  d.  148,  it  was  held  that  a  stage-coach,  stopping  for  an  un- 
reaaonable  time  on  a  public  highway,  in  front  of  and  obstructing  the  entrance  of  a  camp- 
meeting  tnxraDd,  might  lawfully  be  **  moved  on  **  by  the  persons  in  charge  of  the  grround. 
Tb^Ciurtnaid:  '* Persons  have  aright  to  travel  over  public  streets  and  roads,  stopping 
only  f'>r  mHX^sarv  piimoses.  and  then  only  for  a  reasonable  time.  Stage  coaches  may  stop 
to  sei  down  and  take  up  passengers,  as  this  is  necessary  for  the  public  convenience;  but 
this  must  be  done  in  a  reasonable  time.  A  person  travelling  on  the  highway  must  do  so  in 
■Qch  a  way  as  not  unnecessarily  or  unreasonably  to  Impede  the  exercise  of  the  same  right 

by  others ;  and  If  he  does  not  exercise  this  right  In  a  reasonable  manner,  he  is  guilty  of  a 
Rex  V.  Cross,  8  Gamp.  888;  Rex  v.  Jones^  id.  880;  People  v.  Ounningham,  1  Den. 
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4id4 ;  Wood  on  Nuis.,  1 1U9.  The  proof  In  this  case  clearly  shows  that  the  eoadi  of  the  up- 
pellee,  by  remainiug  in  the  highway,  under  the  ciroumstauces  as  testified  to  by  neaiiy  all 
the  witnesses  on  both  sides,  obstructed  the  travel  over  it  for  an  unreasonable  time,  and  wai 
a  public  nuisance.  Without  stopping  to  inquire  whether  any  one  whose  rights  are  not  in- 
jured or  interfered  with  by  a  public  nuisance  may  abate  it,  about  which  there  is  some  con- 
flict in  the  decisions,  there  can  be  no  doubt  whatever  that  any  person  whose  rigbta  are  in- 
jured or  interfered  with  may  abate  it,  provided  its  abatement  does  not  Involve  a  breach  of 
the  peace." 

In  StctU  V.  EidenSt  ^  N.  C.  5SU,  the  defendant  was  charged  in  a  common4aw  indlctniBPt 
with  a  nuisance  by  obstructing  a  street  in  that  he  kept  a  market  cart  standing  In  theauest 
for  an  hour  and  a  half,  and  the  Jury  rendered  a  apecial  verdict  finding  that  he  waa  ootifisd 
•to  remove  the  same  but  refused ;  that  he  and  a  number  ot  other  persons  were  accustonied 
to  occupy  places  on  the  street  with  their  carts,  selling  vegetables,  etc. ,  but  that  it  waa  con- 
trary to  the  municipal  regulations,  and  that  notwithstanding  the  allied  obetniction,  tbeie 
was  the  usual  passing  of  vehicles  and  foot  passengers-  Held,  not  to  be  a  nuisance  perse.  Tba 
court  said :  **  Any  permanent  obstruction  to  a  puUks  highway,  such  as  would  be  caused  taj 
the  erection  of  a  fence  or  building  thereon  is  of  iUeHf  a  nuisance,  though  it  should  not  opei^ 
ate  as  an  actual  obstacle  to  travel,  or  work  a  positive  inconvenience  to  any  one.  It  is  aa 
encroachment  upon  a  public  ri^t,  and  as  such  is  not  permitted  by  the  law  to  be  done  with 
impunity.  But  the  very  object  of  a  highway  is  that  it  may  be  used,  and  though  travei  be 
its  primary  use,  it  still  may  be  put  to  other  reasonable  uses ;  and  whether  a  particular  use 
of  it  which  does  not  of  itself  amount  to  a  i|uiaance  is  reasonable  or  not,  is  aqoestion  of  faet 
to  be  judged  of  the  jury  according  to  the  circumstances  of  the  ease.  Unlike  the  case  of  a 
permanent  obstnictlon  just  referred  to,  it  is  not  the  manner  of  using  the  highway 
•constitutes  the  nuisance,  but  the  inconvenience  to  the  public  which  proceeds  from  it, 
unless  such  inconvenience  really  be  its  consequence,  there  is  no  offoise  committed.  We 
have  made  careful  reference  to  the  leading  English  cases  on  this  subject  (which  are  admlU 
ted  by  all  the  authors  to  be  J2ex  v.  Ausseti,  6  East,  427;  Bexv.  Jones,  8  Oamp.  230,  andHtf 
V.  Crows  id.  2S4),  and  in  each  and  every  one  of  them  the  use  of  tiie  highway  which  waa  tte 
subject  of  prosecution,  was  shown  to  be  not  such  as  mighU  but  such  as  actually  did  obstmot 
travel  therein  and  impair  its  en  jojrment  by  the  public.  And  so  it  is  in  every  case  decided 
by  the  courts  of  the  several  States,  which  have  come  under  our  obeervatioB,  and  it  muift 
needs  be  so,  since  the  question  as  to  which  is  a  proper  and  reaa(»able  use  of  a  hJighway 
must  depend  in  a  great  measure  upon  its  locality,  its  accustomed  usage,  and  the  ezigenciaB 
•of  the  public,  it  being  apparent  that  what  would  obstruct  travel  and  woik  an  Incon  veniSBOB 
to  the  public  in  the  crowded  streets  of  London,  or  on  Broadway  in  New  York,  might  be 
harmless  in  the  streets  of  a  less  populous  place.*' 

In  Hawkins  v.  Sanders,  Michigan  Supreme  Court,  January  S8, 1S81,  the  court  said: 
"  Hawkins,  who  owns  a  hotel  building  in  Tpsilanti,  filed  his  bill  to  restrain  defendant,  iriio 
owns  a  neighboring  store  building,  from  maintaining  a  wooden  awning  in  front  of  his  prsn- 
ises.  The  complainant's  theory  seems  to  be  that  this  Is  a  public  nuisance,  which  injori- 
ously  affects  him  specially.  ^Hie  awning  is  so  far  as  we  can  see  no  more  of  a  nuiaaoee 
than  it  would  have  been  if  made  of  any  other  material,  and  it  was  not  as  shown  Trom  the 
evidence  such  a  structure  as  any  court  would  regard  as  a  public  injury  or  grievasoe.  B 
was  such  as  was  used  habitually  in  other  parts  of  Ypsllanti  as  well  as  elsewhere,  and  wai 
recognized  by  the  city  ordinances  as  not  objectionable.  It  was  therefore  no  mors  than  a 
lawful  use  of  defendant's  own  property.  The  special  grievance  complained  of  Is  simply 
that  it  obstructs  the  view  of  the  sidewalic  and  a  portion  of  the  street.  The  testhnooy  docs 
not  indicate  that  there  was  any  very  well-founded  objection  in  fact  to  the  awning,  and 
is  no  legal  objection  to  it.'* 

See  Cushitig  v.  City  of  Boston^  128  Mass.  89(h  s.  c,  85  Am.  Rep.  888,  and  note,  888. 

In  Everett  v.  City  of  Council  Blujf^  46  Iowa,  66,  it  was  held  that  AsAe  trees  in  a 
are  not  a  public  nuisance.  The  court  remark :  "  That  an  obstmetioa,  whether  it  be  a  ttee 
or  something  else,  in  a  highway  or  street.  Is  or  may  be  a  nuisance,  there  is  no  doubt— the 
statute  so  declares.  But  it  must  amoimt  to  an  obstruction  to  the  travelllBg  pubHe.**  Yo 
same  effect,  Clark  v.  Datso,  84  BOch.  86. 

As  to  action  for  obstruction  to  highway,  see  MtUukey  v.  JbiCer,  6  Or.  8T8;  s.  o.,  8B  Aflt. 
Bep.  581,  and  note,  688. 
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(78  Ind.  SIV.) 
Mortgage  —  merger  in  judgment. 

The  lien  of  mortgage  ia  not   merged   in  a  jadgment  of  foreclosare,     (See 

note,  p.  133.) 

ACTION  to  reviye  decree  of  foreclosure.     The  opinion  statee  the 
ease.     The  plaintiff  had  judgment  below. 

A.  IgUharf  and  J,  K  Iglehart,  for  appellant. 

>r.  F.  Smith,  T.  E,  Qarvin  and  0,  Painter,  for  appellees. 

Ellioti,  J.  The  State  by  the  auditor  of  Vanderburgh  county 
as  relator,  prosecuted  this  suit  against  the  appellant  and  Francis  J. 
Beitz,  and  obtained  judgment  against  the  former,  but  not  against 
the  latter.  The  object  of  the  action  was  to  revive  a  decree  of  fore- 
closure upon  two  school-fund  mortgages,  which  had  been  taken 
against  James  6.  Jones  and  wife. 

A  special  finding  of  facts  was  made  by  the  court,  at  the  request 
of  parties,  which  is  as  follows  : 

[Omitting  this.] 

The  decree  of  foreclosure  which  this  proceeding  sought  to  reyive 
was,  as  appears  from  the  special  finding,  rendered  on  the  12th  day 
of  May,  1862,  and  this  action  was  not  instituted  until  the  10th  day 
of  November,  1877,  more  than  sixteen  years  afterward.  The 
appellant  insists  that  the  lien  of  the  decree  ceased  at  the  expiration 
of  ten  years  from  the  date  of  its  rendition.  The  argument  is  that  the 
mortgage  was  merged  in  the  judgment,  and  that  as  the  statute 
iiniits  the  lien  of  a  judgment  to  a  penod  of  ten  years  from  its  date, 
with  the  expiration  of  that  period  terminated  the  lien  of  the  decree 
flOQght  to  be  revived. 

Appellant's  chief  reliance  is  upon  section  527  of  the  Code,  which 
provides,  inter  aha,  that  all  final  judgments  for  the  recovery  of 
money  or  costs  shall  be  a  lion  upon  real  estate  for  ten  years  after 
the  rendition  thereof,  and  no  longer.  2  R.  S.,  1876,  p.  233.  The 
Btatnte  in  terms  applies  only  to  judgtpents  for  the  recovery  of 
Vol.  XXXVm— 17 
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money,  and  does  not  apply  to  a  decree  of  foreclosure  esiabiishiog  a 
specific  mortgage  lien  upon  real  estate,  and  we  do  not  tbink  it 
should,  by  construction,  be  so  extended  as  to  apply  to  such  decrees 
of  foreclusure.  Section  C42  of  the  Code  is  also  relied  upon  by  the 
appellant.  If  the  appellant  is  correct  in  asserting  that  the  judg- 
ment merges  both  the  lien  of  the  mortgage  and  the  cause  of  action 
evidenced  by  it,  and  that  the  lien  of  the  judgment  takes  the  place 
of  that  of  the  mortgage,  then,  under  the  provisions  of  either 
statute,  it  is  entitled  to  a  reversal. 

If  the  decree  of  foreclosure,  which  the  State  obtained  agaiust 
Jones  and  wife,  is  to  bo  treated  as  an  ordinary  judgment,  then  it 
must  be  held  that  the  lien  was  lost  long  before  this  action  was  io- 
stituted.  The  controlling  question  thei-efore  is,  whether  a  decree 
of  foreclosure  is  to  be  treated  as  an  ordinary  judgment ;  for  if  it  is 
to  be  so  regarded,  then  the  appellant  is  clearly  right. 

If  the  judgment  merged  the  mortgage  lien,  then  the  mortgage 
lien  was  extinguished.  It  will  not  do  to  assume,  as  a  matter  of 
course,  that  there  was  a  merger,  for  there  are  many  cases  in  which, 
in  order  to  prevent  injustice,  courts  will  not  allow  merger  to  lake 
place,  although  all  the  essential  elements  of  a  technical  merger 
combine  in  the  particular  case.  Mergers  are  not  favored.  As  Chief 
Justice  Parkee  tersely  said,  in  Oibsoii  v.  Crehore,  3  Pick.  475, 
*' Mergers  are  odious  in  equity." 

Nor  is  it  clear,  that  where  a  mortgage  is  foreclosed,  the  decree 
"  swallows  "  the  lien  of  the  mortgage.  There  are  at  least  two  very 
strong  reasons  Avhy  this  cannot  on  principle  be  so :  First,  the 
mortgage  lien  is  a  specific  one,  the  judgment  a  general  one^  and  the 
lien  of  the  former  is  therefore  the  superior  one.  The  difference 
between  mortgage  and  judgment  liens  is  clearly  drawn  by  Worde5, 
J.,  in  Gimhel  v.  Stolie,  59  Ind.  446.  Second,  the  lien  of  the  mort- 
gage is  superior  in  duration  to  that  of  the  judgment.  In  these 
two  essential  particulars,  the  mortgage  lien  is  the  greater,  and  it 
would  seem  almost  a  contradiction  of  terms  to  declai*e  that  the  in- 
ferior lien  can  swallow  the  greater.  The  whole  theory  of  inerirer 
IS  that  the  greater  estate  or  thing  takes  into  itself  the  less,  and  this 
cannot  be  so  where  there  are  essential  particulars  in  which  the  one 
alleged' to  be  the  inferior  is  really  the  superior.  It  can  hardly  be 
possible  that  even  an  imaginary  legal  entity  can  be  conoeived  as 
capable  of  absorbing  into  itself  another  thing  greatly  larger  in  two 
very  essential  and  prominent  features. 
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The  merger  uf  a  judgment  takes  up  the  mortgage  as  a  cause  of 
action,  but  not  jis  a  lien.  There  is  a  broad  distinction  between  a 
merger  of  a  cause  of  action  and  the  merger  of  a  ]ien.  It  is  owing 
to  error  in  confusing  the  merger  of  tiie  cause  of  action  with  the 
merger  of  a  lien,  that  some  of  the  courts  have  been  led  into  the 
arroneous  holding  that  a  Judgment  extinguishes  the  mortgage  lieu. 

A  suit  of  foreclosure  is  a  remedy  for  the  enforcement  of  a  mort- 
pigelien,  and  it  ought  not  to  be  abridged  by  holding  that  the  decree 
cuts  down,  rather  than  enlarges,  the  lien.  Without  a  decree  the 
lien  continues  for  twenty  years,  and  surely  that  which  is  meant  to 
carry  into  effect  this  lien  ought  not  to  be  allowed  to  have  the  effect 
of  shortening  the  duration  of  the  lieu  to  a  period  one-half  shorter 
than  that  for  which  it  would  continue  without  the  decree.  Upoa 
principle  it  is,  in  our  opinion,  very  clear,  that  although  the  judg- 
ment merges  the  mortgage  as  a  cause  of  action,  it  does  not  abridge 
or  extingnish  its  lien. 

Although  there  is  some  conflict  in  the  authorities,  we  think  the 
▼eight  is  with  the  doctrine,  that  the  decree  of  foreclosure  does  not 
mergathe  lien  of  the  mortgage.  Counsel  cite  us  to  Freeman  on 
Judgments,  §§  215  and  21G,  but  we  think  these  sections  afford  ap- 
pellant's theory  no  support.  The  author  is  speaking  of  the  effect 
of  a  judgment  upon  the  mortgage  as  a  cause  of  action,  not  of  its 
effect  upon  the  lien  created  by  the  mortgage.  There  can  not  well 
be  two  opinions  upon  the  proposition,  that  the  mortgage  as  a  cause 
of  action  is  merged  in  the  decree,  and  that  all  rights  growing  out 
of  it  as  a  right  of  action  are  merged  in  the  judgment  or  decree. 
This  however  is  not  the  point  here  in  debate.  In  People  v. 
^00^0,  1  Barb.  379,  it  was  held  that  the  Yicn  of  the  mortgage  was 
merged  in  the  decree,  and  this  doctrine  is  stated  approvingly  in 
Oage  v.  Bretoster,  31  X.  Y.  218.  These  are  the  only  cases  to  which 
appellant  has  referred,  and  we  have  found  no  others  supporting  the 
doctrine  they  declare. 

There  arc  many  well-considered  cases  holding  a  doctrine  different 
from  that  declared  by  those  upon  which  appellant  relics.  In  our 
own  reports,  we  have  the  case  of  Lapping  v.  Duffifj  47  Ind.  51, 
wiiere  it  was  held  that  a  judgment  did  not  extinguish  the  lien  of 
the  mortgage.  It  is  true  that  the  case  just  cited  did  not  pass  upon 
the  question  as  here  presented,  but  the  principle  enunciated  is  sub- 
stantially the  same  as  that  which  must  govern  the  case  under 
examination.     We  have  also  the  case  of  Teal  v.  Hinchmany  69  Ind. 
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379,  where  the  sjime  general  doctrine  is  declared  and  enforced.  In 
the  case  of  Ilehnbold  v.  Man,  4  Whart.  410,  the  Question  was  con- 
sidered and  decided  adversely  to  ilie  doctrine  of  the  New-  York 
cases.  It  was  there  said :  "  The  lien  was  created  by  the  mortgage 
itself ;  the  judgment  neither  added  to,  nor  took  any  thing  from  it; 
and  it  is  clear  therefore  that  the  acts  of  assembly,  wliich  i*eqaire 
judgments  creating  liens  or  binding  lands  or  real  estate,  to  be 
revived  every  period  of  five  years,  for  the  purpose  of  continiiing 
such  liens,  do  not  extend  to  or  embrace  the  liens  of  mortgages,  and 
can  have  no  application  to  or  bearing  upon  them  whaU»ver." 

The  rule,  that  the  mortgage  lien  is  not  merged  in  the  decree,  is 
asserted  by  the  Supreme  Court  of  Iowa  in  two  well-considere<l 
•cases.  Staid  v.  Roost,  34  Iowa,  475 ;  Ilendershott  v.  Ping,  24  id. 
134.  The  same  rule  has  long  since  been  the  settled  law  of  Missonri 
Riley's  Adinr  v.  McCord's  AdmW,  21  Mo.  285.  Illinois  \\u 
adopted  and  enforced  a  like  doctrine.  Priest  v.  Wheelock,  58  111 
114. 

The  rule,  that  the  lien  of  the  mortgage  is  not  absorbed  by  the 
decree  or  judgment,  is  in  harmony  with  settled  general  rules,  while 
the  opposite  doctrine  is  in  direct  conflict  with  them.  It  is  a  rule 
of  very  frequent  application,  and  upon  which  there  is  no  contrariety 
of  judicial  opinion,  that  a  mortgage  lien  is  only  extinguishi-d  by 
payment  or  release,  and  with  this  rule,  the  doctrine  that  the  decree 
does  not  merge  the  lien  of  the  mortgage  fully  harmonizes :  while 
the  opposite  rule  is  in  direct  and  irreconcilable  hostility  to  it. 
We  have  already  adverted  to  the  well  known  rule,  that  as  the 
lien  of  the  mortgage  is  specific,  while  that  of  the  judgment 
is  general,  the  former  is  the  superior.  The  doctrine,  for 
which  the  appellant  contends,  that  the  lien  of  the  judgment 
supplants  that  of  the  mortgage,  cannot  be  brought  into  harmony 
with  the  general  rule  just  stated.  There  is  a  sharp  and  full  con- 
flict, but  we  deem  it  unnecessary  to  multiply  illstrations.  It  is 
obvious  that  appellant's  theory  jars  and  conflicts  with  many  settled 
principles;  while  the  opposite  theory  agrees  and  harmonizes  with 
all  the  great  rules  of  law,  except  the  technical  one  of  merger,  ^ 
doctrine  neither  important  in  its  practical  results  nor  well  supported 
by  either  reason  or  authority.  « 

[Omitting  minor  points.] 

Judgfnent  affirmed. 
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Note  by  thb  Rbpobtkb  —  This  case  is  the  subject  of  a  note  in  20  Am.  L.  Reg.  (N.  S.) .  681. 
A  wrf  t4^r  in  ^4  Alb.  L.  Jour.  499.  says  :    *^  Would  not  the  Supreme  Court  of  Indiana  have  got  at 
Uk  question  by  a  sh<Mter  cut,  and  in  the  proper  way,  if  it  had  recognized  what  has,  time 
out  of  mind,  been  a  conceded  qualification  of  the  doctrine  of  merger  or  extinguishment, 
as  applied  to  a  judgment  and  decree  of  foreclosure,  viz.,  that  it  shall  not  put  rights  on  a 
less  Ami  and  enduring  footing  than  they  stood  before  resort  was  had  to  legal  procedure  f 
With  all  'lue  deference  to  the  Supreme  Court  of  Indiana,  and  to  the  industry  it  has  dis- 
played in  refiching  by  logic  of  its  own  a  conclusion  which  an  elementary  principle  estab- 
liifaes  beyond  aU  doubt,  we  venture  to  assert  that  no  adjudged  case  which  the  court  cit^ 
hi  that  opiinlon  can,  when  rightly  interpreted,  be  claimed  to  deny,  and  that  it  will  be  difficult 
if  not  impo96ible  to  find  any  adjudged  case  that  so  interpreted  can  be  claimed  to  deny,  the 
propoaitiou  that  when  a  mortgage  has  once  achieved  the  footing  of  a  specific  lien  it  adheres 
to  that  footing  in  so  far  a^^ny  rights  in  the  mortgaged  premises  conferred  by  it  as  such 
come  in  question,  no  matter  whether  the  benefit  of  those  rights  is  claimed  by  the  plaintiff 
in  a  Jodgment  and  decree  of  foreclosure  taken  thereon,  or  by  the  holder  of  a  title  to  the 
mortgaged  premises  which  has  come  through  a  sale  of  the  same  under  such  Judgment  and 
decree  of  foreclosure.    In  other  words,  we  assert  it  as  elementary,  that  equity  in  the  ezer- 
cise  of  its  protective  office  ao  limits  and  qualifies  the  merger  of  a  mortgage  and  its  accom- 
panying debt  in  a  judgment  and  decree  of  foreclosure  taken  thereon,  as  that  such  merger 
sball  not  be  the  means  of  rendering  any  claim  to  the  mortgaged  premises  adverse  to  that 
of  the  plaintiff  in  such  judgment  and  decree  of  foreclosure,  or  to  that  of  any  purchaser  at 
a  jodicial  sale  had  thereunder,  any  better  or  stronger  than  it  was  when,  or  would  be  if 
the  mortgage  and  its  accompanying  debt  were,  on  their  original  footing  as  an  outstanding 
debt  and  mortgage;  and  U*  that  end  and  within  that  limitation  equity  clothes  the  plaintiff 
and  his  {Mivies,  or  the  purchaser  and  his  privies,  as  the  case  may  be.  with  whatever  armor 
the  bolder  of  the  moi-tgage  and  its  accompanying  debt  would,  in  virtue  thereof,  have  had 
against  soda  adverse  claim,  had  a  judsment  and  decree  of  foreclosure  never  been  taken.'* 
Another  writer  in  24  Alb.  L.  Jour.,  p.  480,  says  of  this  case:    *'  So  far  as  the  decision  had 
any  concern  n-ith  the  litigants,  the  conclusion  thus  reached  was  unquestionably  the  right 
one.    Bat  the  more  we  think  of  the  court's  method  of  reaching  the  conclusion  the  more  we 
are  oonrinoed  that  the  court  mistakes  the  mere  use  of  pbrast's  for  the  expression  of  ideas. 
When  a  judgment  is  the  thing  that  is  merged,  it  will  be  proper  to  look  for  sense  in  the 
pfaraae  *  the  merger  of  a  judgment.*    But  let  that  pass.    The  court  speaks  of  the  mortgag*^ 
as  HNnething  existing  in  two  rntirely  separate  and  distinct  characters,  viz.  (a),  *  as  a  cause 
of  actJoo.*  snd  (b)  *  as  a  lien; '  and  while  it  is  idle  to  speak  of  the  mortgage  *  as  a  Hen,*  with- 
out meaning  a  lien  that  Is  enforceable  by  action,  yet  according  to  the  court,  ^ all  rights 
growing  out  of '  the  mortgage  *  as  a  right  of  action  are  niei*ged  in  the  judgment  or  decree.' 
Poanbly  the  court,  in  speaking  of  the  mortgage  *  as  a  cause  of  action,'  and  in  speaking  of 
*all  rights  growing  out  of  it  as  a  right  of  action,*  had  an  idea  of  the  remedial  right  which 
in  fEeneral  b^ongs  to  the  holder  of  the  mortgage  for  its  enforcement  as  a  subsisting  charge 
on  specific  property.    Possibly  it  had  an  idea  of  the  remedial  right  which  in  general  be- 
longs to  the  holder  of  the  mortgage  for  the  enforcement  of  the  debt  for  which  the  mort- 
gage, as  such  charge,  is  a  security.    But  whichever  remedial  right  it  was,  the  court  in 
deariy  of  opinion  that  it  is  a  remedial  right  which  the  '  merger  of  the  Judgment  *  the  court 
i*  talking  about  incontinently  '  takes  up.*    After  all,  it  remains  to  be  seen  how  the  mort- 
gage, which  the  court  is  cleariy  of  opinion  '  the  merger  of  a  judgment '  does  not  take  up 
*as  a  lien,'  is  to  be  made  of  much  practical  avail  after '  the  merger  of  a  Judgment '  has 
taken  it  up  *  as  a  cause  of  action,*  together  with  'all  rights  growing  out  of  it  as  a  right  of 
ftction  *    We  fear  the  *  broad  distinction  between  the  merger  of  a  cause  of  action  and  the 
merger  of  a  lien,*  on  which  the  Supreme  Court  of  Indiana  would  fain  enlighten  *  some  of 
^  courts,*  is  a  mare's  nest—*  only  that,  and  nothing  more."  ** 

Mr.  Austin  Abbott,  in  the  New  York  Daily  Register,  makes  the  following  comments  on 
the  principal  case:  **One  of  the  most  curious  instances  of  the  perplexity  to  which  a 
ftricUy  logical  dealing  with  abstractions  will  lead  those  who  do  not  look  at  the  substance  of 
tlitagB,  and  try  to  reason  out  the  law  without  a  consciousness  of  the  facts  of  affairs  to 
vhidi  their  reasoning  is  to  be  applied,  is  afforded  by  the  cases  on  the  vexed  question 
vhetber  the  focedorare  at  a  mortgage  merges  the  Hen  in  the  Judgment .  Dealing  with  the 
Cowralisationsof  the  law  as  if  they  were  the  facts,  instead  of  regarding  them  merely  as 
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conreniont  nomenclature  representing  the  facts,  many  antborities  are  led  to  argue  thus:  a 
merger  Ls  a  lien  constituting  a  chose  in  action ;  a  Judgment  or  decree  metises  the  cause  uf 
action  on  which  it  was  recovered;  a  judgment  in  foreclosure  therefore  merges  the  mort- 
gage on  which  the  action  was  brought;  judgments  take  effect  according  to  their  prioritj 
in  point  of  time ;  therefore  he  who  recovers  a  judgment  of  foreclosure  accepts  a  later  lien 
at  the  risk  of  letting  hitermediate  judgments  take  priority.  The  logic  may  be  good  bat 
the  conclusion  is  ludicrous,  and  is  at  once  seen  to  be  so  when  we  reason  upon  the  thinft 
themselves.  A  mortgage  is  in  form  a  conveyance  of  the  entire  title  of  the  mortgagor. 
Equity  however  withholds  from  the  mortgage^  the  right  of  iioseession  and  ownership  as 
long  as  there  is  no  default  in  the  mortgage,  and  compel  him  to  be  content  with  what  is 
called  a  lien  ;  and  this  lien  is  the  right,  upon  default  in  conditions,  to  claim  the  fuU  benefit 
of  the  conveyance  expressed  in  the  mortgage.  Formerly,  when  default  oecorredL  the 
mortgagee  was  allowed  to  take  possession  at  once  under  the  mortgage,  which  then  became 
a  conveyance  of  the  title  relating  back  to  its  date.  Our  law  now  however  requires  that  bd 
should  apply  to  a  court  of  equity,  not  for  the  purpose  of  cutting  off  the  mortgage  and  seD* 
ing  the  land  under  the  judgment  as  land  Is  sold  under  execution,  but  for  the  pufjrase  of 
establishing  the  mortgage  and  cutting  off  the  equity  of  rrdemptlon  and  the  rights  of  aU 
intermediate  claimants.  The  decree  of  foredusure  does  not  supersede  the  mortgage.  The 
mortgage  remains  upon  the  record  and  is  itself  the  foundation  of  the  decree,  and  it  is  the 
title  which  was  pledged  by  the  mortgage,  thus  freed  from  subsequent  incumbrances,  which 
the  court  sells.  Foreclosure  starts  with  the  mortgage  and  trims  off  all  later  excrescenoes. 
To  regard  it  as  an  execution  sale  intended  to  prune  off  the  mortgage,  is  to  reverse  the  legal 
fact  and  imagine  the  less  can  include  the  greater.  The  legal  fact  involved  in  a  decree  of 
foreclosure,  so  far  as  the  title  to  the  land  is  concerned,  is  that  the  court  Uiys  hold  of  the 
title  which  was  in  the  mortgagor  at  the  time  of  the  mortgage,  and  which  was  expresaed  Ut 
be  conveyed  thereby,  cuts  off  all  later  incumbrancers  that  are  made  parties,  and  transfers 
the  disincunibered  right  and  title  to  the  highest  bidder.  The  decree  merges  the  canseof 
action  for  f oi-eclosure,  just  as  a  decree  for  a  specific  performance  merges  the  cause  of 
action  for  specific  performance,  and  in  neither  case  can  the  plaintiff  bring  a  second  actioii: 
but  it  does  not  merge  the  title  to  the  land  in  the  foreclosure  case,  any  more  than  is  the 
action  for  specific  performance;  on  the  contrary,  it  is  that  title  which  the  law  Is  calkd 
upon  to  examine,  discern,  establish,  confirm  and  protect  against  subsequent  impalrmestk 
See  numerous  cases  collected  in  90  Am.  L»  Reg.  (X.  S.),  681,  forming  a  very  oonsidenUe 
fog  bank  which  ought  not  to  obscure  this  subject.** 
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(73  Ind.  361.) 

Master  and  servant —  negligence — known  molaiion  of7naster*s  rttleBbyeo-Menani. 

An  employee  of  a  railroad  company  was  injured  by  one  of  its  looomotiTe  en- 
gines, owing  to  the  negligence  or  incompetence  of  the  fireman,  wiio  agaiost 
tlie  rules  of  tlie  company  liad  been  temporarily  left  in  charge  of  the  engine 
by  the  engineer.  Tlie  master  mechanic  of  the  company,  whose  duty  it  wts 
to  employ  and  discharge  the  engineers  and  firemen,  knew  that  the  engineer? 
generally  were  in  tlie  habit  of  so  leaving  their  engines.  Held,  that  the  com 
pany  was  liable  for  the  injury. 

ACTIOX  by  servant  against  master  for  personal  injury  by  negli- 
gence.    The   head-note   and   opinion   show  the  facts.     The 
plaintiff  h.id  judgment  below. 
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('.  A.  Beecher  and  E,  C,  Devore,  for  uppelluiit. 

t/.  J:.  Lrown,  S.  IL  Bushirk,  12,  Hill  and  J.  IP.  Xichol,  for  ap* 
pellec. 

WoRDEX,  J.  [Omitting  minor  questions  and  statement]  Ap« 
plying  the  law  to  tho  case  made  by  the  evidence^  we  may  observe, 
that  while  a  railroad  company  is  not  responsible  to  one  employee 
for  an  injury  resulting  from  the  mere  negligence  or  incompetence 
of  a  co-employee,  in  the  same  general  employment,  it  is  liable,  in 
Buch  case,  where  the  company  has  been  guilty  of  negligence,  in  the 
employment  of,  or,  after  notice,  continuing  in  employment  the 
negligent  or  incompetent  employee,  thereby  conducing  to  tlio  in- 
jury. 

In  the  case  of  Clnoago,  elCy  By.  Co.  v.  Harneyy  28  Ind.  28,  this 
court  said,  speaking  by  Frazer,  J.:  ^'Thon  again,  a  master  ought 
to  be  bound  to  all  the  world  to  employ  none  but  competent  and 
trustworthy  servants,  so  far  as  reasonable  care  in  their  selection  can 
accomplish  that  end ;  and  if  he  fails  in  this,  knowing  tho  incom- 
petency or  carelessness  of  thoso  whom  he  takes  into  his  service,  he 
ought  to  answer  to  his  other  servants  for  the  consequences  which 
may  result  to  them.  See  also,  Tliaycr  v.  SL  Louis,  etc.,  R,  Co,,  22 
Ind.  26;  Pittsburgh^  etc..  By.  Co.  v.  Buby,  38  id.  294;  s.  c.,  10  Am. 
Bep.  111.  The  rule,  to  which  numerous  autliorities  are  cited,  is 
thus  stated  in  2  Thomp.  Neg.,  p.  974,  §  4  (2):  ''  If  the  master  has 
failed  to  exercise  ordinary  or  reasonable  care  in  tho  selection  of  his 
servants,  in  consequence  of  which  ho  has  in  his  employ  a  servant, 
who  by  Tea«on  of  habitual  drunkenness,  negligence,  or  other  vicious 
habits,  or  by  reason  of  want  of  tho  requisite  skill  to  discharge  the 
duties  which  he  is  employed  to  perform,  or  for  any  other  cause,  is 
unfit  for  the  service  in  which  he  is  engaged,  and  if  in  consequence 
of  such  unfitness  an  injury  happens  to  another  servant,  tlie  master 
must  answer  for  tho  damages  suffered  by  such  servant." 

There  is  some  discrepancy  in  the  cases,  as  to  when  negligence  is 
a  question  of  law,  when  of  fact,  and  when  compounded  of  law  and 
facu  The  subject  is  very  well  elucidated  in  Ihc  case  of  Bail* 
road  Company  v.  Stout,  17  Wall.  057.  There  a  child  of  tho  age  of 
lis  years  had  wandered  upon  the  road  of  the  company,  and  had  got 
ais  foot  crushed  by  a  turn-table  which  had  been  left  unsecured  and 
unguarded.     He  recovered  a   judgment  of  $7,500  in  tho   Circuit 
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Court  for  the  district  of  Nebraska,  which  was  affirmed  by  the  So- 
preme  Court.     Mr.  Justice  Hunt,  iu  delivering  the  opinion  of  tlie 
court,  said  upon  the  subject  above  mentioned:  "  It  is  true,  in  many 
cases,  that  where  the  facts  are  undisputed  the  effect  of  them  is  for 
the  judgment  of  the  court,  and  not  for  tho  decision  of  the  jury. 
This  is  true  in  that  class  of  cases  where  the  existence  of  such  facts 
come  in  question  rather  than  where  deductions  or  inferences  are  to 
be  made  from  the  fticts.     If  a  deed  be  given  iu  evidence,  a  contract 
proven,  or  its  breach  testified  to,  the  existence  of  such  deed,  con- 
tract, or  breach,  there  being  nothing  in  derogation  of  the  evidence, 
is  no  doubt  to  be  ruled  as  a  question  of  law.     In  some  cases,  too, 
the  necessary  inference  from  the  proof  is  so  certain  that  it  may  be 
ruled  as  a  question  of  law.     If  a  sane  man  voluntarily  throws  him- 
self iu  contact  with  a  passing  engine,  there  being  nothing  to  coun- 
teract the  effect  of  this  action,  it  may  bo  ruled  as  a  matter  of  lav 
that  the  injury  to  him  resulted  from  his  own  fault,  and  that  no  ac- 
tion can  be  sustained  by  him  or  his  representatives.     So  if  a  coach- 
driver  intentionally  drives  within  a  few  inches  of  a  precipice,  and 
an  accident  happens,  negligence  may  be  ruled  as  a  question  of  law. 
On  the  other  hand,  if  he  had  placed  a  suitable  distauce  between  his 
coach  and  the  precipice,  but  by  the  breaking  of  a  rein  or  an  axle, 
which  could  not  have  been  anticipated,  an  injury  occurred,  it  might 
be  ruled  as  a  question  of  law  that  there  was  no  negligence  and  no 
liability.    But  these  are  extreme  cases.    The  range  between  them  is 
almost  infinite  in  variety  and  extent    It  is  in  relation  to  thcde  in- 
termediate cases  that  the  opposite  rule  prevails.     Upon  the  facts 
proven  in  such  cases,  it  is  a  matter  of  judgment  and  discretion,  of 
sound  inference,  what  is  the  deduction  to  be  drawn  from  the  nndis- 
puted  facts.    Certain  facts  we  may  suppose  to  be  clearly  established 
from  which  one  sensible,  impartial  man  would  infer  that  proper  care 
had  not  been  used,  and  that  negligence  existed;  another  man  eqaallv 
sensible  and  equally  impartial  would  infer  that  proper  care  had  been 
used,  and  that  there  was  no  negligence.    It  is  this  class  of  cases  and 
those  akin  to  if  that  tho  law  commits  to  the  decision  of  a  jury.  Twelve 
men  of  the  average  of  the  community,  comprising  men  of  education 
and  men  of  little  education,  men  of  learning  and  men  whose  learn- 
ing consists  only  in  what  they  have  themselves  seen  and  hoard,  the 
merchant,  the  mechanic,  the  farmer,  the  laborer;  these  sit  together, 
consult,  apply  their  separate  experience  of  the  affairs  of  life  to  the 
tacts  proven,  and  draw  a  unanimous  conclusion.    This  average 
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judgment  thus  given  it  is  the  great  effort  of  tlie  law  to  obtain.  It 
is  assumed  that  twelve  men  know  more  of  the  common  affairs  of 
life  than  does  one  man ;  that  they  can  draw  wiser  and  safer  couclu- 
sioDS  from  admitted  facts  thus  occurring  than  can  a  single  judge. 
In  no  class  of  cases  can  this  practical  experience  be  more  wisely  ap. 
plied  than  in  that  we  are  considering.  We  find,  accordingly, 
although  not  uniform  or  harmonious,  that  the  authorities  justify 
nsin  holding,  in  the  case  before  us,  that  although  the  facts  are  un- 
disputed it  is  for  the  jury  and  not  for  the  judge  to  determine 
whether  proper  care  was  given,  or  whether  tliey  establish  negli- 
gence." 

If  the  case  before  us  had  gone  to  the  jury,  that  body  would  have 
been  authorized  to  determine,  under  proper  instructions  if  required, 
as  matters  of  fact,  whether,  under  the  circumstances,  the  plaintiff 
was  himself  free  from  negligence  contributing  to  his  injury,  and 
also  whether  the  defendant  was  guilty  of  the  negligence  imputed 
to  it 

The  court,  on  the  demurrer  to  the  evidence,  was  bound  to  take, 
as  true,  all  the  facts  which  the  evidence  tended  to  prove,  and  such 
inferences  from  them  as  the  jury  might  fairly  have  drawn,  though 
the  jury  might  not  have  drawn  such  inferences. 

[Omitting  question  of  contributory  negligence.] 

It  needs  no  argument  to  show  that  the  engineer  was  guilty  of 
negligence  and  a  violation  of  his  duty,  in  placing  his  engine  in  the 
hands  of  a  Urcman,  and  one  incompetent  to  manage  it,  contrary  to 
the  orders  of  the  defendant;  or  that  the  fireman  was  incomi)otent, 
or  cnl])ably  negligent  in  running  the  engine  as  stated,  without 
ringing  the  bell  or  sounding  the  whistle,  and  apparently  without 
taking  the  trouble  to  observe  whether  ho  had  a  clear  track,  or 
otherwise. 

Now,  it  may  be  inferred  from  the  evidence,  that  the  master  me- 
chanic of  the  defendant,  whose  province  it  was  to  employ  and  dis- 
charge engineers  and  firemen,  had  ample  notice  of  the  practice  of 
the  engineers  of  violating  the  order  of  the  defendant,  by  placing 
their  engines  in  the  hands  of  the  firbmen ;  and  ;hat  the  practice 
led  to  the  placing  of  the  engine  in  question  in  the  hands  of  a  fire- 
man incompetent  and  nnfit  to  manage  it.  Yet  the  inference  is  that 
no  stop  was  put  to  the  practice,  nor  were  any  engineers  discliMrged 
in  consequence  of  it.  Notice  to  the  master  mechanic,  clothed  by 
the  company  with  such  powers,  was  notice  to  the  companv,  and  his 
Vol.  XXXVIII— 18 
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act  in  thus  permitting  the  order  to  be  violated,  and  the  engineers 
to  thus  consign  their  engines  to  tlie  firemen,  must  be  deemed  the 
act  of  the  company.  This  view  is  fully  sustained  by  the  authori- 
ties. 

In  the  case  of  Pittsburgh,  etc.,  By.  Co.  v.  Ruby,  38  Ind.  294, 322; 
8.  c,  10  Am.  Bep.  Ill,  Downey,  J.,  speaking  for  the  court,  said: 
*'  We  think  that  notice  to  an  agent  of  a  corpomtion,  relating  to  any 
matter  of  which  he  has  the  pianagement  and  control,  is  notice  to 
the  corporation,  and  we  do  not  sec  any  reason  why  this  rule  is  not 
applicable  here.  *  *  *  As  it  was  the  duty  of  the  master  of 
transportation  to  communicate  all  matters  concerning  his  agency 
to  his  principal,  it  may  be  presumed  that  he  did  so.  But  whether 
he  did  so  or  not,  notice  to  him  is  notice  to  his  principal,  when  it 
relates,  sls  is  did  here,  to  the  business  which  he  was  transacting  for 
the  company.  He  was  placed  in  his  position  that  he  might  make 
himself  acquainted  with  the  conduce  of  those  who  were  placed 
under  his  direction  and  control,  and  ho  seems  to  have  had  the 
power  to  appoint  and  remove,  promote  and  degrade,  those  who 
were  engaged  in  the  business  of  which  lie  had  the  oversight." 

In  Baulec  v.  Neto  York,  etc.,  R.  R.  Co.,  o'9  N.  Y.  356;  s.  c,  17 
Am.  Rep.  325,  it  is  said  that,  **  when  the  master  is  a  corporation, 
necessarily  acting  by  and  through  agents,  the  acts  of  its  general 
agents  charged  with  the  employment  and  discharge  of  servants,  in 
the  performance  of  that  duty,  must  be  regarded  as  its  acts.  The 
corporation  should  be  regarded  as  constructively  present  in  all  acts 
performed  by  its  general  agents  within  the  scope  and  range  of  their 
ordinary  employment.'* 

The  case  of  Harper  v.  Lidianapolia  and  St.  Louis  R.  R.  Co.,  47 
Mo.  5^)7;  s,  c,  4  Am.  Rep.  353,  was,  in  many  of  its  features,  much 
like  the  present.  See  also  2  Thomp.  Neg.  1028,  §  34  ;  Patterson y. 
Pittsburg,  etc.,  R,  R.  Co.,  7G  Penn.  St.  380;  s.  c,  18  Am.  Rep.  412. 

It  is  clear  enough,  from  the  evidence,  that  the  defendant  was 
guilty  of  negligence,  in  permitting  its  order,  above  mentioned,  to 
be  violated  by  its  engineers,  and  in  retaining  them  in  its  employ- 
ment, after  notice  of  their  pfactico  of  abandoning  their  engines  to 
the  firemen,  which  led  to  placing  the  engine  in  question  in  the 
hands  of  a  careless  fireman,  incompetent  to  manage  it,  whereby  the 
injury  to  the  plaintiff  occurred.  The  company  may  well  be  said, in 
general  terms,  to  have  been  careless  and  negligent  in  running  the 
engine,   by  means  of  the  careless  and  incompetent  person  thus 
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placed  iu  charge  for  that  purpose.     No  error  was  committed  iu 
OFcrrnling  the  demurrer  to  the  evidence. 

[Omitting  a  question  of  damages.] 

Judgment  below  is  affirmed,  with  costs. 

Judgment  affirmed. 


Caibo  and  Vincbknes  Railroad  Company  v.  Stevens. 

(78  Ind.  278.) 

Water  and  iPoter-course  —  surface  water  —  fibstruction  of, 

A  Tailroad  company,  having  acquired  a  right  of  way,  and  found  it  necessary  to 
raise  its  track  aboretlie  natural  surface  of  the  land,  is  not  bound  to  provide 
culverts  or  other  means  for  the  pasrage  through  the  embankment  of  surface- 
water  or  water  overflowing  from  a  river  and  descending  in  that  direction 
from  or  over  the  lands  of  the  adjoining  owner.     (See  note,  p.  144.) 

ACTION   of   damages   for  obstruction   of   surface-water.      The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

S.  P.  Wheeler y  If.  //.  De  Wolf  and  S,  X,  CJiamhers^  for  appellant. 
H.  D.  McMulleiv  and  Z>,  T.  Dotonet/  for  appellee. 

Woods,  J.  This  suit  was  commenced  in  the  Knox  Circuit  Court, 
and  the  venue  changed  to  Daviess  county,  where  a  trial  was  had, 
resulting  in  a  judgment  for  the  plaintiff  below,  from  which  the 
defendant  prosecutes  this  appeal. 

The  complaint  contains  but  one  paragraph,  and  alleges  that  the 
plaintiff,  on  the  1st  day  of  January,  1872,  was,  and  ever  since  has 
been,  the  owner  of  certain  lands  therein  described,  situated  in  the 
lowerprairiebclowVincennes,  containing  about  two  linndred  acres. 
After  the  description  of  the  lands,  the  complaint  proceeds  i\\  the 
following  words:  "And  the  plaintiff  further  avers  that  the  defend- 
ant, in  the  year  1872,  built  and  constructed  a  large  embankment  of 
oarth  and  stone  and  gravel,  ten  feet  high  and  one  hundred  feet  wide, 
over  and  across  the  southern  portion  of  the  said  land  hereinbefore  do- 
scribed,  and  that  said  embankment  extended  from  the  north  lino 
to  said  land,  southwardly  across  said  land  and  for  a  distance  of  ton 
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miles  south  of  the  south  line  of  said  land  ;  and  the  plaintiff  says 
that  the  natural  flow  and  drainage  of  the  said  land  was  over  and 
across  the  laud  upon  whicli  the  said  embanknuMit  is  now  coo- 
8tructed>  and  also  over  and  across  the  land  lying  immediately  soath 
of  the  land  herein  described,  and  from  thence  across  and  over  the 
land  now  occupied  by  said  part  of  said  embankment  south  of  the 
land  hereinbefore  described;  and  the  plaintiif  says  that  the  defend- 
ant carelessly,  negligently  and  unskillfuUy  built  and  constructed 
said  embankment,  and  failed  negligently  and  carelessly,  in  the  con- 
struction of  said  CKibankment,  to  make  any  culvert,  bridge  or  drain, 
in,  through  or  under  said  embankment,  whereby  the  water  comino[ 
on  the  land  hereinbefore  described  could  escape,  and  the  plaintiff 
says  that  within  five  years  last  past,  the  water  falling  upon  the  snid 
real  estate  of  the  plaintiff,  and  the  water  flowing  thereon  from  the 
river,  and  from  the  surrounding  land,  has  been  stopped  and  hin- 
dered by  said  embankment  from  flowing  otr  of  said  land,  and  during 
the  month  of  August,  1S75,  the  w^ater  being  so  stopped  and  hiu- 
dered  arose  to  the  depth  of  eight  feet  upon  said  land,  and  entirely 
destroyed  one  hundred  acres  of  growing  corn,  and  carried  away 
a  thousand  panels  of  fence  tliat  inclosed  said  land,  and  that  since 
the  time  of  the  construction  of  said  embankment  the  water  has 
continually  overflowed  the  said  land,  so  that  the  same  has  become 
almost  entirely  worthless,  and  the  plaintiff  says  that  the  said  em- 
bankment was  and  is  the  only  cause  of  the  water  so  overflowing 
the  plaintiff's  land.  Wherefore  the  plaintiff  demands  judgment," 
etc. 

The  complaint  proceeds  on  the  theory  tliat  the  defendant  was 
lawfully  in  possession  of  its  right  of  way  across  the  land  described 
and  for  the  distance  of  ton  miles  southward,  but  whether  by  con- 
demnation or  by  purchase  is  left  to  conjecture.  The  defendant  was 
therefore  guilty  of  no  trespass  in  entering  upon  its  said  right  of 
way,  and  in  making  all  proper  and  necessary  excavations  and  em- 
bankments for  the  construction  of  its  road-bed.  The  gist  of  the 
complaint  is  in  the  averments  that  the  defendant  "failed  negli- 
gently and  carelessly,  in  the  construction  of  said  embankment,  to 
make  any  culvert,  bridge  or  drain,  in,  through,  or  under  sjuM  em- 
bankment, whereby  the  water  coming  on  the  land  hereinlx-fore  de- 
scribed could  escape,  and  that  within  five  years  last  past  the  water 
falling  upon  said  real  estate  of  the  plaintiff,  and  the  water  flowing 
thereon  from  the  river,  and  from  the  surrounding  land,  has  been 
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Stopped  and  hindered  by  said  embankment  from  flowing  oflp,"  etc. 
No  attempt  is  made  to  charge  an  interference  with  any  natural 
water-course,  but  only  with  the  flow  of  surface-water  and  waters 
overflowing  from  the  river  and  spreading  over  the  adjacent  bottom 
or  low  lands.  T!ie  question  presented  is  therefore  whether  the  de- 
fendant, having  acquired  a  right  of  way  for  the  construction  of  its 
railroad,  and  having  found  it  necessary  or  expedient  to  raise  its 
track  above  the  natural  surface  of  the  land,  owed  any  duty  to  the 
plaintiff  to  provide  culverts  or  other  means  of  passage  through  its 
embankment,  for  the  surface-water  or  water  overflowing  from  the 
river  and  descending  in  that  direction  from  or  over  tlie  lands  of  the 
plaintiff.  If  upon  the  facts  of  the  complaint  such  duty  existed,  a 
careless  and  negligent  breach  thereof,  together  with  actionable 
damages,  is  shown,  and  the  complaint  is  good.  If  such  duty  did 
not  exist,  the  complaint  is  not  good. 

Washburn,  in  his  work  on  Easements  and  Servitudes,  pp.  353  and 
355,  supporting  himself  mainly  by  references  to  writers  on  the  civil 
law,  says :  "  It  may  bo  stated  as  a  general  principle,  that  by  the 
civil  law,  where  the  situation  of  two  adjoining  flelds  is  such  that 
the  water  falling  or  collected  by  melting  snows,  and  the  like,  upon 
one,  naturally  descends  on  the  other,  it  must  be  suffered  by  the 
lower  one  to  be  discharged  upon  his  land,  if  desired  by  the  owner  of 
the  upper  field. 

'*The  owner  of  the  upper  field,  in  such  case,  has  a  natural  ease- 
ment, as  it  is  called,  to  have  the  water  that  falls  upon  his  own  land 
flow  off  the  same  upon  the  field  below,  which  is  charged  with  a 
corresponding  servitude,  in  the  nature  of  dominant  and  servient 
tenements.*' 

This  is  doubtless  the  rule  of  the  civil  law,  and  has  been  adopted 
by  the  courts  of  last  resort  in  some  of  the  States  of  the  Union,  but 
it  is  not  the  common-law  doctrine,  and  is  not  generally  prevalent 
in  this  country. 

Ddlon,  in  his  work  on  Municipal  Corporations,  speaking  of  the 
surface-water,  says  :  "This  the  law  very  largely  regards  (as  Lord 
TiKTBRDKN  phrasos  it)  as  a  common  enemy,  which  every  proprietor 
may  fight  or  get  rid  of  as  best  he  may,  *  *  *  On  the  one  hand, 
the  owner  of  the  property  may  take  such  measures  as  he  deems 
expedient  to  keep  surface-water  off  from  him  or  turn  it  away  from 
his  premises  on  to  the  street ;  and  on  the  other  hand,  the  municipal 
anthorities  may  exercise  their  powers  in  respect  to  the  graduation, 
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improvement,  and  repair  of  streets,  without  being  liable  for  the 
consequential  damages  caused  by  surf  ace- water  to  adjacent  prop- 
erty." Section  798,  and  notes.  To  the  same  eifect  are  Ang.  on 
Water-courses,  §  108  ;  1  Add.  Torts,  105  ;  Cooley  Torts,  574 ;  Hilli- 
ard  Torts,  584  ;  Taylor  v.  PickaSy  04  Ind.  167  ;  s.  c,  31  Am.  Bep. 
114  ;  and  cases  cited ;  Schlichter  v.  PMUipy^  C7  Ind.  201. 

The  case  of  Taylor  v.  Fickas,  supra,  is  fully  in  point,  and  must 
be  regarded  as  having  settled  the  doctrine  for  this  State  on  the 
subject.  The  facts  of  the  case,  in  brief,  were  that  the  owner  of  the 
lower  land  had  planted,  near  the  upper  line  of  his  land,  a  row  of 
trees  for  the  purpose  of  keeping  back  the  driftwood,  which  was 
accustomed  to  be  carried  on  and  over  his  land  by  the  overflow  of 
the  Ohio  river.  The  result,  which  must  have  been  anticipated,  aud 
was  therefore  presumably  intended,  was  that  the  driftwood,  lodginjr 
against  this  row  of  trees,  accumulated  on  the  adjacent  land  above, 
aud  either  destroyed  or  greatly  depreciated  the  value  thereof.  It 
was  held  however  that  no  action  lay  for  the  obstruction,  and  citing 
many  of  the  American,  and  some  of  the  English,  cases  on  the  sub- 
ject, it  was  declared  that  waters  percolating  the  soil,  or  contained 
in  hidden  recesses,  without  a  known  channel  or  course,  surface- 
waters,  and  waters  overflowing  from  contiguous  streams  or  rivers, 
'^fall  within  the  maxim  that  a  man's  land  extends  to  the  center  of 
the  earth  below  the  surface,  and  to  the  skies  above  ; "  and  citing 
the  case  of  Gannon  v.  Hargadon,  10  Allen,  106,  the  following 
statement  of  the  law  was  adopted  as  our  own  :  '^The  right  of  an 
owner  of  land  to  occupy  and  improve  it  in  such  manner  and  for 
such  purposes  as  he  may  see  fit,  either  by  changing  the  surface  or 
the  erection  of  buildings  or  other  structures  thereon,  is  not  re- 
stricted or  modified  by  the  fact  that  his  own  land  is  so  situated 
with  reference  to  that  of  adjoining  owners  that  an  alteration  in  the 
mode  of  its  improvement  or  occupation  in  any  portion  of  it  will 
cause  water,  which  miiy  accumulate  thereon  by  rains  and  snows 
falling  on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent 
lots,  cither  to  siand  in  unusual  quantities  on  other  adjacent  lands, 
or  pass  into  and  over  the  same  in  greater  quantities  or  in  other 
directions  than  they  were  accustomed  to  flow.  *  *  *  The  ob- 
struction of  surface-water,  or  an  alteration  in  the  flow  of  it,  aflfords 
no  cause  of  action  in  behalf  of  a  person  who  may  suffer  loss  or 
detriment  therefrom  against  one  who  does  no  act  inconsistent  with 
the  due  exercise  of  dominion  over  his  own  soil." 
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In  the  more  receat  case  of  Templeton  v.  Voshhe,  72  Ind.  134;  s. 
c,  37  Am.  Kep.  350,  this  coart  held,  "that  the  owner  of  the  upper 
field  may  not  construct  drains  or  excavations  so  as  to  form  new 
channels  on  to  the  lower  field,  nor  can  ho  collect  the  water  of  sev- 
eral channels  and  discharge  it  on  the  lower  field  so  as  to  inci'ease 
ibe  wash  upon  the  same.  The  right  of  the  owner  of  tlie  upper 
field  to  make  drains  on  his  own  land  is  restricted  to  such  as  are  re- 
quired by  good  husbandry  and  the  proper  improvement  of  the  sur- 
face of  the  ground,  and  as  maybe  discharged  into  natural  channels, 
without  inflicting  palpable  and  unnecessary  injury  on  the  lower 
field." 

The  court  however  took  pains  to  add,  that  "  As  to  wlierc  and 
under  what  circumstances,  the  owner  of  the  lower  field  may  ob- 
struct or  direct  the  flow  of  surface  water  which  naturally  descends 
upon  his  land,  we  need  not  inquirt^,  as  that  question  is  in  no  way 
involved  in  the  proper  decision  of  this  cause." 

It  is  difiBcuIt  to  invent  a  formula  for  the  statement  of  a  rule  of 
law  which  will  accurately  express  the  rule  in  its  application  to 
varying  circumstances;  and  it  may  bo  that  there  is  some  verbal  in- 
consistency in  the  formulas  quoted  from  these  opinions  of  this 
court,  but  when  applied  to  tho  subject-matter  of  each  there  is  no 
inconsistency  of  principle  involved  or  expressed.  The  one  has  to 
do  with  the  land-owner's  conduct  in  guarding  his  possession  against 
the  encroachments  of  surface  and  flood  waters  from  without,  and 
the  other  with  the  discharge  of  such  waters  from  his  own  land  on 
to  thai  of  another.  With  reasonably  near  approximation  to  accu- 
racy, it  may  be  laid  down  as  a  general  rule,  that  upon  the  bounda- 
ries of  his  own  land,  not  intei-fering  with  any  natural  or  prescriptive 
water-course,  the  owner  may  erect  such  barriers  as  he  may  deem 
necessary  to  keep  off  surface-water  or  overflowing  floods  coming 
from  or  across  adjacent  lands  ;  and  for  any  consequent  repulsion, 
turning  aside  or  heaping  up  of  these  waters  to  the  injury  of  other 
lands,  he  will  not  be  responsible ;  but  such  waters  as  full  in  rain 
and  snow  on  his  land,  or  come  thereon  by  surface  drainage  from  or 
orer  contiguous  lands,  he  must  keep  within  his  boundaries,  or  per- 
mit them  to  flow  off  without  artificial  interference,  unless  witliin 
the  limits  of  his  land  he  can  turn  them  into  a  natural  water-course. 
This  is  in  accordance  with  the  general  principle,  that  such  waters 
,  are  a  common  enemy  which  each  proprietor  may  fight  off  as  he  will; 
but  once  on  his  land,  they  become  his  property  (in   a  qualified 
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sense,  of  course),  and  the  maxim  applies,  "  Sic  utere  ivo,  ut  aliefinm 
non  laedasS  We  hold  therefore  that  the  complaint  fails  to  shov 
an  actionable  injury. 

Judgment  reversed,  with  costs  and  with  instractions  to  sosUin 
the  demurrer  to  the  complaint. 

Judgment  reversed. 

NoTK  B7  THE  Reporter.— See  McCormick  ▼.  Horan^  81  N.  Y.  86;  s.  c  87  Am.  Bep. 
479.  Also  see  O* Conor  v.  Fond  du.  Lac  Bailway  Company,  post  In  BaiieUy  t.  irti- 
cor.  New  York  Court  of  Appeals,  October,  1881,  the  parties  owned  adjacent  lots  tu 
a  street  near  a  village  but  not  in  the  corporate  limits.  The  natural  formatioo  of  the 
land  was  such  that  surface-water  from  rain  and  melting  snow  would  descend  from 
various  directions  and  accumulate  in  the  street  in  front  of  the  plaintifTs  lot,  in  raiTiDg 
quantities,  according  to  the  nature  of  the  season;  sometimes  extending  quite  back  upon 
plaintiff's  lot.  In  times  of  unusual  amount  of  rain  or  thawing  snow  such  accumulations 
were  accustomed  to  run  off  over  a  natural  depression  in  the  surface  of  the  land  across  de^ 
fendant's  lot  and  thence  over  the  lands  of  others  to  a  river.  When  the  amount  ot  watc^r 
was  small  it  would  soak  away  in  the  ground.  In  1871  defendant  built  a  house  cm  his  kt, 
and  fliled  up  the  lot  and  sidewalk  in  front  of  it  about  twelve  inches  or  more.  In  1R5  there 
was  an  unusually  large  accumulation  of  water  from  melting  snow  and  rains,  in  front  of 
and  about  plalntUTs  lot,  so  that  the  water  ran  into  the  cellar  of  his  house,  doing  great  dam. 
age.  This  was  caused  by  the  filling  up  of  defendant's  lot.  There  was  no  natural  water- 
course over  defendant's  lot.  Jfck7,  that  plaintiff  had  no  cause  of  action  against  defendant 
In  respect  to  the  running  off  of  surface-water,  caused  by  rain  or  snow,  there  is  **  no  pdinci- 
pie  which  will  prevent  the  owner  of  land  from  filling  up  the  wet  and  marshy  piaoeB  on  his 
own  soil  for  its  amelioration  and  his  own  advantage,  because  his  neighbor's  land  is  so 
situated  as  to  be  incommoded  by  it.  Such  a  doctrine  would  militate  against  the  well  SBt" 
tied  rule  that  the  owner  of  land  has  full  dominion  over  the  whole  space  above  and  below 
the  surface.  The  dictum  to  this  effect  of  Denio,  C.  J.,  in  Goodale  ▼.  TuttU^  29  N.  Y.  #7, 
approved  and  adopted.  See  also  Vanderweile  v.  Taylor,  65  id.  841 ;  Lynch  v.  Mayor  of  S- 
F. ,  7G  id.  GO;  s.  c  ,  83  Am.  Rep.  S71.  The  civil-law  rule  differing  from  the  above  doctrias 
(Corp.  Jur.  Civ.  39,  tit.  3,  IS  2,  8, 4,  5,  Domat  [Cush.  ed.],  616),  is  followed  in  FennajlvaBia. 
Illinois,  California  and  Louisiana  (Code,  art.  656),  and,  referred  to  with  approval  *n  Ohio 
and  Missouri.  Martin  v.  Riddle^  26  Penn.  8t.  416;  Kauffmanr.  Oreianer^  Id.  407;  OOham 
y.Mailison  li.  Co.,  43  111.  48t;  GormUy  v.  Sanford^SS  id.  168;  Ogtmm  ▼.  Connor.  46 
Col.  34G;  s.  c,  13  Am.  Rep.  S13;  Delalwwisaye  v.  Judice^  18  La.  Ann.  fi87;  HaysT.  Httyf, 
19  La.  351 ;  Jiutlcrv.  Peek,  16  Ohio  St.  334 ;  Laumier  v.  Francis,  83  Mo.  181.  The  courts 
of  Massachusetts,  New  Jersey,  New  Hampshire  and  Wisconsin  reject  the  civil -law  rule  and 
adopt  the  doctrine  of  this  case.  Luther  v.  Winniaimmet  Co.,  9  Cush.  171 ;  Plarfcs  ▼.  New- 
huryport,  10  Gray,  28;  DUMnson  v.  Worcester,  7  Allen,  19;  Qannon  v.  Hargadon,  lOid. 
106;  Dowhtby  v.  Spear,  2  Vroom,  331 ;  Pcttlgrew  v.  EcansviUe,  25  Wis.  823;  s.  c,  8  Am. 
Rep.  50;  IToyt  v.  Iludson,  27  Wis.  C56;  Swell  v.  Cults,  50  N.  H.  489 ;  s.  c,  9  Am.  Rep. K«. 
In  Pennsylvania  the  civil-law  rule  does  not  seem  to  apply  to  house  lots  in  towns  and  cttlef . 
Bentz  V.  Armstrong,  8  W.  &  S  40.  In  Iowa,  in  Livingston  v.  MoDonaid,  it  is  doubted 
whether  the  civil-law  doctrine  will  be  adoptod  by  the  common-law  courts  of  this  comitiT. 
See  also  as  to  the  interruption  of  percolating  waters  giving  no  right  of  action.  Aetcn  v. 
BlundcUt  12  M.  &  W.  894;  RawstoH'v,  Taylor,  L.  R.,  12  Ezch.  3R9;  Phelps  v.  Ncwfen,  7t 
N.  Y.  39;  s.  c  ,  ^  Am.  Rep.  98. 
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KlKG   V.    SUMMITT. 

(fSInA.  819.) 

J!^^Sfc€iable  intirumetU  —  oral  guaranty  of — staitiU  o/J^uds» 

An  oiml  gvarantj  of  the  g^nuhieDesB  of  a  note  and  tbo  liabilitT-  of  tbe  maker 

lo  paj  it,  made  by  tbe  balder  itpou  a  tsanafer  of  it  for  Talue,  is  valid.* 
An  oral  piomiee  to  pay  tbe  debt  of  a  minor  is  not  witbin  tbe  statate  of  f  ratlda. 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  defendant  had  jndgment  below. 

E.  JT.  MiUeTy  for  appellant. 

J.  W.  Busldrk  and  H.  G.  Duneaoy  for  appellees. 

B£8T»  G.  This  snit  was  brought  by  tbo  appellant  against  tbe 
appellees.  His  cx>mplaiat  oonsifited  oi  two  pai'agraphs.  In  the  first 
be  alleged  that  one  Jajnes  Hayden,  on  the  X6th  day  of  July,  1875, 
made  his  note  to  the  appellees  for  4120,  and  that  they  indorsed  it 
lohiia;  that  at  the  time  said  Hayden  made  said  note  he  was  a 
nifior,  and  was  not  liable  to  pay  it^  that  tbe  appellan t,  in  ignorance 
of  that  fact,  bronght  snit  upon  said  note  against  said  Hayden,  and 
by  reason  thereof  said  snit  was  unavailing. 

In  the  amended  second  he  alleged  that  on  the  16th  day  of  July, 
1875,  one  James  Hayden  made  bis  note  to  tbe  appellees  for  $125, 
aad  they,  in  oonsideration  of  one  hundred  dollars  to  them  paid  by 
the  appellant,  sold  and  delivered  to  him  said  note,  and  ''  warranted 
and  gnaranteed  to  him  that  said  note  was  valid  and  gennine,  and 
that  said  James  Hayden,  the  maker  thereof,  was  legally  liable  to 
pay  it; "  that  at  the  time  said  %ixA^  was  made  said  James  Hayden 
i*as  less  th«n  twenty«one  years  of  age,  and  wa£  in  no  wise  liable  to 
pay  it;  that  the  appellant,  in  ignorance  of  such  fact^  brouglit  suit 
upon  aaid  note  against  sai^  Hayden^  before  a  justice  of  the  peace, 
ia  the  township  where  he  resided^  and  by  reason  jqI  such  fact  such 
toit  waa  unavailkig. 

The  aptpellee.  Christian  A.  Sununitt,  filed  a  general  plea  of  non 
9d  factum  to  the  firsts  and  a  domurrer  for  want  of  auJBElcient  fa^ts 
to  tbe  seocmd  pamgraph  of  the  complaint 

^o  same  effect,  JfOlu  ▼.  Bieli  (80  K.  Y.  Wi\  S8  Am.  Bep.  616. 
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The  court  snBtaitied  the  demurrer,  and  the  appellant  excepted. 
The  appellant  thereupon  filed  a  demurrer  to  the  answer  of  Sam- 
mitt,  which  was  overruled.  No  answer  was  filed  by  Gillespie,  nor 
any  step  taken  against  him.  The  cause  was  submitted  to  the  comt 
for  trial,  and  a  general  finding  was  made  for  appellees.  The  ap- 
pellant moved  for  a  new  trial,  because  the  decision  was  contrary  to 
the  law,  and  was  not  sustained  by  sufiicient  evidence.  This  motion 
uras  overruled,  and  appellant  excepted.  Final  judgment  was  ren- 
dered for  the  appellees. 

In  this  court  the  appellant  has  assigned  the  following  as  error: 
)st  The  court  erred  in  overruling  appellant's  demurrer  to  the 
inswer  of  appellees  to  the  first  paragraph  of  appellant's  complaint 
id.  The  court  erred  in  sustaining  appellees' demurrer  to  the  second 
amended  paragraph  of  appellant's  complaint.  3d.  The  court  erred 
in  overruling  appellant's  motion  for  a  new  trial. 

The  failure  of  the  appellant  to  i^eservo  an  exception  to  the  action 
of  the  court  in  overruling  his  demurrer  to  the  answer  of  appellees 
is  a  sufficient  answer  to  the  first  assignment  of  error. 

The  second  assignment  presents  the  question  whether  or  not  a 
verbal  guaranty  that  a  note  is  a  genuine  and  valid  one,  and  its 
maker  liable  to  pay  it,  made  by  the  assignor  to  the  assignee  at  the 
time  of  its  assignment  and  delivery,  based  upon  a  sufficient  consid- 
eration, is  a  valid  and  binding  obligation  ?  The  appellees  insist 
that  it  is  not,  for  the  i*eason  that  it  is  iii  contravention  of  the  first 
section  of  the  statute  of  frauds.  1  R  S.  1876,  p.  503.  That  stat- 
ute provides  **  That  no  action  shall  be  brought  *  ♦  ♦  To 
charge  any  person,  upon  any  special  promise,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another." 

It  will  be  observed  that  this  guaranty  is  not  in  terms  a  special 
promise  to  answer  for  the  debt,  default  or  miscaiTiage  of  another, 
nor  can  it  be  construed,  as  we  believe,  to  embrace  such  an  under- 
taking. It  does  not  purport  to  be  a  promise  to  pay  the  debt 
for  which  the  note  was  given,  nor  a  promise  that  Hayden  himself 
should  pay  it,  but  is  simply  a  guaranty  that  the  note  is  genuine* 
and  that  Hayden  is  bound  by  it;  in  other  words,  that  Hayden  had 
capacity  to  mako  it.  It  differs  entirely  from  a  promise  to  pay  the 
debt.  In  such  case,  if  the  promise  is  valid,  nothing  short  of  pay- 
ment amounts  to  a  compliance;  whereas,  in  this  case,  if  the  note  is 
genuine,  and  Hayden  had  capacity  to  make  it,  the  obligation  is  ful- 
filled without  any  payment  at  all;  indeed,  it  is  not  broken. 
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The  promise  to  answer  for  the  debt  of  another  is  an  undertaking 
to  do  something  in  tlie  future;  whereas  a  guaranty  that  a  third 
pirrsoa  is  liable  upon  a  note  signed  by  him  is  no  promise  at  all,  but 
is  rutlier  an  assurance  that  a  certain  condition  of  things  exists.  A 
breach  of  such  undertaking  does  not  depend  upon  the  failure  of  the 
guarantor  to  do  something  in  the  future,  but  if  the  condition  does 
not  exist,  the  undertaking  is  broken  as  soon  as  made,  and  a  cause 
of  action  at  once  accrues,  whether  the  note  has  or  has  not  matured* 
Again  there  must  be  a  debt  as  well  as  a  promise;  and  if  in  this 
case  there  was  no  debt,  the  undertaking  is  not  within  the  statute. 
It  is  averred  that  Hayden  was  a  minor  when  he  executed  the  note, 
and  that  he  was  not  liable  upon  it  The  demurrer  admits  this.  If 
so,  was  there  any  debt  ? 

It  ii  said  in  Browne  on  Statute  of  Frauds,  §  156,  that  ''  the  lia- 
bility of  the  party,  for  whom  a  guarantor  within  the  statute  makes 
himself  answerable,  must  be  a  clear  and  ascertained  legal  liability, 
capable  of  being  enforced  against  the  party  himself."     Thus  if  the 
party  be  a  minor  or  a  married  woman,  or  under  any  other  legal  dis* 
ability  as  to  forming  binding  contracts,  it  is  manifest  that  a  promise, 
by  a  third  person,  to  answer  for  him  or  her,  in  a  matter  within  the 
range  of  that  disability,  cannot  be  affected  by  the  statute  of  frauds. 
If  tho  guarantiee  in  this  case  contained  a  promise  to  pay  the  debt 
of  Hayden,  the  averment  that  he  was  a  minor  when  he  executed 
the  note  took  the  case  out  of  the  statute.    No  other  objection  is 
urged,  and  we  discover  none.     We  think  the  court  erred  in  sustain* 
ing  the  appellees'  demurrer  to  this  paragraph  of  the  complaint. 

Per  CuRiAii.  It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  bo  and  is  hereby  in  all  things 
leTersed  at  costs  of  appellees,  with  instructions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 

Judgment  reversed. 


Helms  v.  Waynb  AoRicuLxtrBAL  Company. 

ns  Ind.  325.) 

H^jfUiaUe  inatrument  —  principal  and  surety — forgery  of  prineipaTs  name. 

When  thA  name  of  one  maker  of  a  joint-note  has  been  forged,  another  maker, 
aUhooffh  onlj  a  surety  and  signing  in  the  belief  that  the  forged  name  is 
gpnoine.  is  neirertheless  bound  to  an  innocent  payee. 
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At^TlON*  on  pronrissory  notes.    Tho  opmionatiUeB  the  oaso.   The 
plaintiff  .Imd  jodgment  Mow. 

R.  R.  Sif^fienson,  for  appdlastfi. 
W.  Garwr^  jfor  appelke. 

Woods,  J.  Sait  by  the  appellee,  against  the  appellants  and  Isnc 
N.  Foe,  foegisn  in  Sam il ton  oountj  and  taken  by  change  of  venae 
io  Madison  eonnty.  The  appellants  denied  the  execution  of  the 
ncyte,  and  filed  otiier  special  pleas,  the  natnre  of  which  wiU  become 
appai^nt  as  we  proceed.  Error  is  assigned  only  upon  the  overmling 
of  the  motion  for  a  new  trial,  and  the  counsel  for  the  appeUanU 
insists  only  upon  errors  daimed  to  '^  arise  cat  of  the  instmctioDfl 
given  and  refosed.'' 
The  folloFwing  are  the  instructions  complained  of: 
^'  Ist.  This  action  is  brought  by  theplaintifi  on  two  joint  promis- 
sory notes,  claimed  to  have  been  issued  jointly  by  all  the  defendants 
to  the  plaintrff.  The  defendant  Poe  makes  no  defense.  The  de- 
fendant Helms  cladm6  that  he  never  executed  the  notes  in  suit,  that 
is,  he  never  signed  them  himself,  nor  authorized  any  one  to  sign 
them  for  him,  and  that  ho  never  affirmed  or  ratified  the  signature 
after  it  was  so  placed  to  said  notes,  in  any  manner  whatever.  The 
-other  defendant,  Gardwell,  claims  that  his  co-defendant  Helms' 
name  or  signature  was  feloniously  placed  to  said  notes,  by  some  per- 
son not  known  to  them,  that  is,  the  name  of  aaid  Helms  was  forged 
to  said  notes,  and  that  as  the  noites  were  then^ore  void  as<to  Helms, 
he,  Gardwell,  was  also  released  by  said  fcn*gery,  and  the  phuntifl 
onght  not  to  recover  against  him,  as  Uie  name  of  Helms  was  on 
when  he  signed.  The  said  defendants  oJso  filed  a  joint  answer, 
setting  up  that  the  plaintiff  j)rocured  both  of  said  defendants  to 
execute  the  notes  through  fraud  ;  that  the  notes  w^re  presented  in 
blank,  and  so  signed,  with  the  agreement  that  they  be  filled  up  for 
certain  sums,  when  theplauntiff,  itf tea- the  BJgnatares  were  obtained, 
filled  the  blanks  with  different  and  greater  sums  than  were  agreed 
upon,  and  put  a  false  date  to  said  notes,  making  them  mature 
sooner  fhan  by  the  agreement  they  were  to  fall  due.  Now,  if  these 
or  any  one  of  the  material  facts  in  this  joint  answer  be  proven  true 
by  a  preponderance  cf  tlie  evidence,  you  shonid  'find  for  (she  said 
defendants  ;  otherwise  you  should  find  for  the  plaintiff^  unless  you 
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farther  fimL  that  Helms'  name  to  the.  notes  waa  forged^  and  that  he:- 
never  executed  said. notes,,  thea he  is  not  boand^  and  yon  should.  fimL 
for  him,  aad  for  the  plaintiff  as  agiiinst  tlie  other  defendanta^*  if  ahe 
has  proTen,  by  a  preponderance  of  all  the  testimony^  that  tbio  niotes. 
were  eseeated  by  the  other  deiendantSy.as  alleged  in  her  complarnt. 

*^2d.  The  notes  in  snit,  being  joint-notes  esecuiied  by  several, 
parties,  one  of  the.  names  thereon  being  forged,  they  would  be  yard 
as  to  Uke  person  whose  name  was  forged^  but  yalid  as  to  the  othec 
makers,  nuless.at  the  time  she  accepted  said  notes  the  pkintiff  had. 
knowledge  of  the  forgery,  or  in.  some  way  participated  in  the  f^atid 
of  wrongfully  obtaining  the  said  signature ;  but  if  you.  filnd  thai;, 
the  plaiatiff  receiyed  and  aceepced  said  notes,  ia  good  faith  and 
withont  any  knowledge  or  information  that  any  of  the  sLgnaturefii. 
were  not  genuine  or  false,  being  innocent  of  any  wrongs  tdic  law  pro^' 
tects,  and  you  should  find  for  the  plaintiff  against  those  who  did 
sign  the  notes. 

''3d.  Where  soTeral  persona  execute  at  jointi-note,  and-  it  is  der 
liTered  to  and  receiyed.  by  the  payee  in  good  iaiith,  the' parties.  who> 
signed  are  not  discharged  because  the  namt^of  one  is  forged  to  such 
note,  and  it  makes  no  difference  whether  tliet  fQi;ged  name  standir 
first  or  last  on  such  note,  for  the  law  implies  nm  assertion  on  the: 
part  of  each  who  signs,  that  aJl  the  names  preoediirg  hia<ai-e  genn- 
ine,  for  it  is  not  to  be  presnmed  that  a  maa  would,  afi&x  liis-name  to 
a  note  when  the  prior  names  were  forged ;  and  if  one  of*  two  innoo 
cent  persons  has  to  lose  by  thft  wrong  of  a  third,  the  law  places  the 
loss  on  the  party  who  had  the  oppertnnity  to  aToid  the  wrong  and 
did  not  do  it,,  as  eyery  one  ought  to  know  when  he  signs  a  note*' 
with  other  aignatores  thereonv  that  all  are  genuine,  and  &iling  to. 
do  sev  is  guilty  of  neglect,  and  must  bear  the  consequences  ;  and  if 
yon  find  from  the  eyidence  ia  this  case,  that  such  were  the  fsicts  as 
tosMd  defendant  Card  well,  he  is  liable,  and  you  should  find  against 
him  on  said  issue. 

"4th.  Where  sa&eties  sign  a  note,  withoa  agreement  that  other 
persons  shall  sign  the  same,  befom  it  is  deliyered',  and  the.  note  is 
delivered  witboat  being^  signed  by  such  other  person^)  it  will  still 
be  binding  on  such  aasignJtv  tenlesa  the  pa.yee!of  the^aoteis  apirty 
to  the  agreement.  Hience  if  you  should  And  that  the  notes  in  f  uit 
were  signed  by  tiie  defendants'  Helms  and  Cordwell^  under  an 
agreement  with  the  principal  that  otherpersonftshoold  sign  the  said 
note  before,  it  should  be.  delivered^  and  that  it  wnsi  deliTered  witli- 
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out  such  other  siguatnres,  to  the  principal  in  the  notes,  and  the 
plaintiff  knew  nothing  of  such  agreement,  and  was  no  party  thereto, 
then  it  could  not  bind  the  plaintiff,  and  jour  verdict  should  be  for 
the  plaintiff.'' 

The  appellants  also  excepted  to  the  refusal  of  the  court  to  giro 
the  following  instructions: 

"5th.  If  you  believe  from  the  evidence  that  Isaac  N.  Poe  signed 
the  defendant  Helms'  name  to  the  notes  sued  on,  without  the  con- 
sent of  Helms,  then  you  should  find  for  both  the  defendants,  unless 
the  defendant  Card  well  signed  the  notes  knowing  that  Helms^  name 
was  forged.  ' 

^*  7th.  And  if  these  notes  were  signed  by  Poe  in  the  name  of  Helms, 
without  the  proper  authority  from  Helms,  then  you  should  find  for 
both  Helms  and  Oardwell,  if  Cardwell  signed  in  the  honest  belief 
that  the  signature  of  Helms  was  genuine. 

''8th.  And  if  the  not^sin  suit  were  sent  by  the  plaintiff,  either 
filled  up  or  not  filled  up,  as  to  the  amount  of  the  same,  to  the  de- 
fendant Poo  with  a  request  by  the  plaintiff  for  Poe  to  get  security 
on  them,  then,  for  the  purpose  of  obtaining  such  security,  the  said 
Poe  was  the  agent  of  the  plaintiff,  and  the  plaintiff  can  reap  no 
benefit  by  the  fraudulent  act  or  forgery  of  said  Poe." 

Verdict  and  judgment  against  both  appellants. 

The  court  committed  no  error  in  reference  to  these  instructions, 
either  in  giving  or  in  refusing. 

1'he  doctrine  of  the  instructions  given  is  expressed  in  the  follow- 
ing proposition,  namely:  When  the  name  of  one  of  two  or  more  oblig- 
ors in  a  bond,  note,  or  other  writing  obligatory,  has  been  forged,  the 
supposed  co-obligor,  though  a  surety  only,  and  though  he  signed  in 
the  belief  that  the  forged  name  was  genuine,  is  nevertheless  bound, 
if  the  payee  or  obligee  accepted  tho  instrument  without  notice  of 
the  forgery.  This  doctrine  is  supported  either  directly  or  in  prin- 
ciple by  the  following  authorities:  Veaziey.  WiUis^  C  Gray,  90; 
York  County  M.  F.  Ins,  Co.  v.  Brooks,  61  Me.  596;  Frank- 
lin  Bank  v.  Stevens,  39  id.  532;  Stoner  v.  MilUkin,  85  111.  218; 
Selser  v.  Brock,  3  Ohio  St.  302;  Bigelow  v.  Cqmegys,  6  id.  26H ; 
Hagar  v.  Mounts,  3  Blackf.  57 ;  Harter  v.  Moore^  5  id.  367  ;  Carr  v. 
Moore,  2  Ind.  602;  State  v.  Van  Pelt,  1  id.  304;  Deardoff\.  Fores- 
man,  24  id.  481;  State  v.  Pepper,  31  id.  76;  Craig  v.  Hohhs,  44  id. 
363;  Brandt  Suretyship,  §  358. 

The  appellants  insist  on  a  contrary  doctrine,  relying  mainly  for 
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authoritative  snpport  upon  the  ease  of  Seehy  v.  People,  27  111.  173. 
'J'hat  case  goes  fully  to  the  extent  claimed  for  it,  but  it  was  confess- 
edly decided  without  citation  or  knowledge  of  any  supporting  au- 
thoriiy,  and  has  recently  been  expressly  orerruled  by  the  case  of 
Sloner  t.  Mittiken,  sfipra,  which,  besides  a  citation  olf  adjudicated 
enses,  is  supported  by  reasons  much  more  satisfactory  and  conclu- 
siye. 

Counsel  have  referred  us  to  the  remarks  of  Judge  Bedfield,  in 
3  Am.  L.  Keg.  (N.  S.),  p.  404,  in  a  note  to  Insurance  Company  y* 
Brooks^  supra,  wherein  he  says:  ''We  confess  to  a  strong  inclina- 
tion, in  questions  affecting  specialties  and  simple  contracts  not  ne- 
gotiable, to  favor  the  English  rule.  It  seems  to  us  that  too  many 
of  the  American  cases,  in  striving  to  require  good  faith  and  diligence 
of  the  obligor  or  promisor,  having  quite  too  much  overlooked  the 
corresponding  obligations  on  the  part  of  the  obligee.  We  can  see 
DO  good  reason  why  the  obligee,  who  in  accepting  the  bond,  trusts 
to  the  representations  of  the  principal  obligor  as  to  the  execution 
of  the  instrument  by  the  others,  who  are  known  to  stand  as  mere 
safeties,  should  be  any  moro  entitled  to  screen  himself  from  the 
consequences  of  those  representations  proving  false,  than  should 
tlie  obligor.  The  true  rule  in  such  case  seems  to  be  that  each  party 
may  stand  upon  the  facts  of  the  case,  unless  he  has  been  guilty  of 
fraudulent  misconduct.  This  is  certainly  the  present  English  rule 
apon  the  subject,  and  the  one  which  we  believe  will  ultimately  pre- 
vail in  this  country.'* 

The  English  cases  cited  can  hardly  bo  said  to  go  so  far.  But 
suppose  it  be  granted  that  each  party  may  stand  on  the  facts  of  the 
case,  what  meaning  shall  we  attach  to  the  phrase,  and  what  conse- 
qaenoes  must  follow?  More  can  hardly  be  intended  than  that  in 
the  absence  of  fraudulent  conduct  or  intent  on  his  part,  the  surety 
who  signs  after  a  forged  name  shall  bo  deemed  to  have  been  no 
more  and  no  less  careless  than  the  obligee  who  accepts  the  paper 
with  the  forged  name  thereon,  and  neither  shall  be  deemed  to  have 
owed  any  duty  to  the  other  to  detect  and  expose  the  false  signature. 
In  other  words,  they  stand,  on  the  facts  of  the  case,  alike  deceived 
and  alike  blameless  or  in  fault  What  are  the  consequences  as  to 
their  rights  under  the  contract?  Shall  the  surety  be  discharged, 
snd  the  obligee  get  nothing?  Tt  will  not  do  to  say  that  the  consid- 
eration on  which  the  surety  signed  has  failed  in  any  part.  The 
consideration  as  to  him,  as  well  as  the  principal  debtor,  moved 
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from  tlie  creditor,  and  is  in  no  degree  diminished.  But  if  we  con* 
found  consideration  with  motive  or  inducement,  it  still  m&j  not  be 
said  to  have  wholly  failed,  becauso  in  the  languago  of  Judf^e  Red- 
PIELD,  in  note  to  Seely  v.  People,  2  Am,  L.  Beg.  (N.  S.)  346,  *'he 
is  supposed  to  have  assumed  the  obligation,  in  part  at  least,  upon 
the  credit  of  the  party  for  whom  he  became  surety,"  and  cannot 
have  relied  on  his  supposed  co-obligor  for  more  than  a  contributire 
share  of  the  liability. 

The  plain  solution  of  the  question,  in  accordance  with  legal  prin- 
ciples and  natural  justice,  is  tlmt  the  parties  will  be  left  in  the 
predicament  into  which  they  have  voluntarily  come,  and  neither 
being  able  to  claim  that  he  was  misled  or  deceived  by  the  other, 
their  contract  will  bo  enforced  as  they  made  it.  There  is  no  equity 
in  the  case  which  can  interrupt  the  course  of  the  law* 

[Omitting  minor  questions.] 

We  find  no  error  in  the  record.  The  judgment  of  the  Circoit 
Court  is  therefore  af9.rmed,  with  costs. 

Judgment  affirmed* 


BUDDBLL  y.  DiLLHAN. 
(73  Ind.  51&) 

NegotiabU  instrument — fraud  in  procuring  ^^negUff^nee  of  mokvr. 

Where  oDe  signs  a  negotiable  note  relying  on  the  f  raadulent  represeDtattons 
of  the  payee  that  it  Is  something  differetit  from  a  note,  and  makes  no  effort 
to  ascertain  its  tenor,  whether  he  can  read  or  not  he  is  liable  thereon  to  a 
honafide  bolder  for  raloe. 

A  CTION  on  a  note.     The  opinion  states  the  facts. 

A.  Taylor y  for  appellants. 

M,  H,  Kidd  and  W.  &.  Hunter,  for  appellees. 

BiCEKELL,  G.  This  was  a  suit  by  the  indorsees  against  tba 
maker  and  indorsers  of  a  promissory  note,  payable  at  a  bank  in  this 
State,  to  the  order  of  the  payee,  negotiable  by  the  statute  as  an  iu- 
\and  bill  of  exchange,  and  governed  by  the  law  merchant    The 
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original  appellee,  John  Dillmau,  was  the  maker  of  the  Dote;  the 
other  appellees  were  the  indorsers.  Dillman  answered  in  two  para- 
graphs. 

The  first  was  the  general  denial*  The  second  was  substantially 
as  follows:  That  Hudson  &  Dougherty^  the  payees  of  the  note,  came 
to  his  residence  and  proposed  to  sell  him  dry  goods  for  fifty  cords 
of  wood,  and  cut  the  wood  themselvesy  to  which  Dillman  agreed; 
that  the  payees  then  filled  blanks  in  a  printed  paper  and  i*eqncsted 
him  to  sign  it»  telling  him  it  was  a  contract  to  deliver  fifty  cords  of 
wood  when  called  for;  that  Dillman  was  old  and  infirm,  blind  in 
one  eye  and  veiy  dim-sighted  in  the  other,  unable  to  see  writing  or 
print  unless  the  characters  were  Tery  large;  that  he  was  of  weak 
mind,  and  wholly  uneducated,  and  could  not  read  writing  nor 
printing  unless  the  printed  character  were  large;  that  he  conld  not 
read  the  paper  they  presented  to  him,  and  that  relying  on  said 
statement  of  the  payees  as  to  the  contents  of  said  paper,  and  believ- 
ing said  statement  to  be  true,  he  wrote  his  name  on  said  paper, 
where  they  directed  him  to  write  it,  believing  it  to  be  a  contract  to 
deliver  fifty  cords  of  wood,  and  being  wholly  ignorant  that  ho  was 
signing  a  note;  that  the  name  on  the  note  sued  on  is  his  signature, 
obtained  by  the  said  fraudulent  representations;  that  for  the  forego- 
ing reasons,  he  could  not  ascertain  the  true  character  of  the  paper, 
and  was  compelled  to  rely  on  the  said  statement  and  representations 
of  the  payees.  Wherefore  he  says  that  he  never  executed  said  note 
Each  of  said  paragraphs  of  answer  was  duly  sworn  to  by  Dillman. 

The  appellants  demurred  to  said  second  paragraph,  for  want  of 
sufficient  facts ;  the  demurrer  was  overruled ;  a  reply  was  tiled  in 
denial  of  said  second  paragraph ;  the  issues  were  tried  by  a  jury  and 
a  verdict  was  returned  in  favor  of  Dillman,  the  maker  of  the  note, 
and  against  his  cb-defendants>  the  indorsers ;  the  appellants  moved 
for  a  new  trial  as  against  the  appellee  Dillman. 

The  first  three  reasons  for  a  new  trial  allege  improper  admissions 
of  testimony  on  behalf  of  Dillman.  The  fourth  reason  alleges  error 
of  the  court  ia  permitting  the  jury  to  amend  the  form  of  their  ver- 
dict. The  fifth  and  sixth  reasons  allege,  respectively,  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 
The  errors  assigned  here  are:  First  That  the  court  erred  in  over- 
raling  the  demurrer  to  the  second  paragraph  of  Dillman's  answer. 
Second.  That  the  court  erred  in  overruling  the  motion  for  a  new 
triaL 
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After  the  assignment  of  errors,  the  appellee,  John  Dillman,  died, 
and  Abraham  Dillman,  his  administrator,  was  substituted  as  appel- 
lee in  his  stead. 

The  ease  of  Maxwell  y.  Morehart^  66  Ind.  301,  is  decisive  of  this 
case.  There  the  action  was  by  indorsera  against  the  maker  of  com- 
mercial paper;  the  answer  was  the  general  denial  and  a  second  para- 
graph; a  demurrer  to  the  second  paragraph  was  oTerruled;  a  reply 
was  filed  in  denial;  the  issues  were  tried  by  a  jury;  the  yerdict,  as 
in  this  case,  was  in  favor  of  the  maker  of  the  note,  and  on  the  ap- 
peal, the  same  errors  were  assigned  as  in  this  case.  Morehaifs  an- 
swer alleged  that  the  payee  of  the  note  came  to  his  house  and  pro- 
posed to  appoint  him  an  agent  to  sell  patented  churns ;  that  he  ac. 
cepted  the  agency ;  that  nothing  was  said  about  a  promissory  note ; 
that  if  there  was  any  note  in  the  paper  signed  by  him,  he  did  not 
know  it,  and  could  not,  by  reasonable  diligence,  have  discovered  it; 
that  he  was  a  farmer,  not  accustomed  to  trade  in  patents ;  that  bis 
eve-sight  was  defective ;  that  he  could  not  read  without  spectacles, 
and  had  no  spectacles,  and  merely  signed  his  name  at  the  place 
pointed  out  by  the  payee;  that  if  his  signature  was  on  said  note,  it 
was  obtained  by  fraud,  which  he  could  not  have  prevented  by  the 
use  of  due  diligence. 

This  court  held  that  the  demurrer  to  the  foregoing  paragraph 
ought  to  have  been  sustained,  and  HowK,  J.,  delivering  the  opinion 
of  the  court,  said  that  the  appellee  was  a  witness  for  himself  at  the 
trial,  and  testified  substantially  to  the  same  facts  stated  in  the 
second  paragraph  of  his  answer.  If  those  facts  were  a  sufficient  de- 
fense, it  might  be  said  there  was  evidence  in  the  record  tending  to 
sustain  the  verdict,  and  we  could  not  disturb  it ;  so  that  the  only 
question  for  our  decision  is,  are  such  facts  a  valid  defense  to  the 
action.     All  this  is  true  of  the  present  case. 

The  court  further  said  that  it  cannot  be  questioned  that  the  ap- 
pellee, upon  the  facts  stated  in  the  second  paragraph  of  his  answer, 
was  guilty  of  negligence  in  failing  to  use  reasonable  care  to  inform 
himself  of  the  character  and  contents  of  the  instrument  he  executed, 
and  in  such  a  case,  having  executed  a  note  negotiable  as  an  inland 
bill  of  exchange,  he  must  be  held  liable  to  the  indorsees  thereof,  be- 
fore maturity,  in  good  faith,  without  notice  and  for  a  vnluable  con- 
sideration.  To  the  same  effect  are  the  following  recent  decisions. 
Indiana  National  Bank  v.  Wecherly^  67  Ind.  346;  Kimble  v.  ChristtB, 
55  id.  UO;  FisJier  v.  Von  Behren,  70  id.  19 ;  s.  c,  36  Am.  Bep. 
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162 ;  Nebeker  y.  CuUinger,  48  lad.  43G  ;  Ruddell  v.  Fhalor,  72  id. 
$33;  8.  c,  37  Am.  Bep.  177.  The  rule  established  in  tliese  cases  is, 
that  when  a  maa,  whetlier  lie  cau  i-ead  or  not,  signs  a  note,  nego- 
tiable accordiog  to  the  law  merchant,  relying  ou  the  false  and 
Iraadulont  representations  of  the  payee  that  it  is  something  dif- 
ferent from  a  note,  and  making  tlsj  a*easonable  effort  to  ascertain  the 
tenor  of  it»  he  is  liable  thereupon  to  a  bona  fide  holder,  for  a  vala* 
able  consideration,  who  took  the  note  before  maturity,  and  without 
notice  of  the  fraud. 

The  court  below  erred  in  overruling  the  appellants'  demurrer  to 
the  second  paragraph  of  John  Dillman's  answer,  and  in  overruling 
the  motion  for  a  new  trial.  The  appellant  concedes  that  the  judg- 
ment as  to  the  indorsers  was  right.  The  judgment  of  the  court 
below  in  favor  of  the  appellee  Dillman  ought  to  be  reversed,  and  a 
new  trial  ordered  as  to  his  administrator. 

Peb  Gubi ax.  It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be,  and  the  same  is  hereby, 
in  all  things  reversed,  as  to  the  said  appellee  Abraham  Dillman,  ad- 
ministrator, at  his  costs,  and  this  cause  is  remanded  for  a  new  trial 
as  to  the  said  Abraham  Dillman,  administrator. 

Heversed  and  remanded. 


Paskbb  y.  Pitts. 

(78  Ind.  507  J 

Sitndaif^' note  executed  an '^rat^fleatian. 

Tile  exeeatlon  of  »  note  by  an  aooommodation  sarety  oa  Sunday  is  void,  a]« 
though  the  note  is  dated  on  a  week  daj,  and  is  delivered  bj  the  principal  to 
an  innooent  payee  on  a  week  day;  and  a  request  by  the  surety  to  forbear 
suit,  and  hia  notifying  the  payee  of  property  of  the  principal  to  which  he 
might  resort,  do  not  amount  to  a  ratification.    {8ee  note,  p,  167.) 


case. 


AOTION  on  a  promissory  note.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

B.  Jf.  Spencer,  for  appellant. 

W.  P.  Bdsan,  for  appellee. 

NiBLAOK,  0.  J.    This  action  was  commenced  before  a  justice  of 
Ihe  peace,  by  Joseph  Pitts,  against  Samuel  Stallings  aod  James  M. 
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Parker,  upon  a  promissory  note  for  one  hundred  and  fifty  dollars. 
Stallings  made  default  Parker  defeuded  apon  the  ground  that 
he  executed  the  note  on  Sunday,  and  at  the  trial  the  justice  found 
in  favor  of  the  plain  tiff,  and  rendered  judgment  against  both  of 
^he  defendants.  Parker  alone  appealed  to  the  Circuit  Court,  where. 
Upon  a  trial  by  the  court,  there  was  a  finding  and  judgment 
against  him  for  a  balance  found  to  be  due  upon  the  note. 
Parker  has  still  further  appealed  to  this  court  and  insists  that 
the  finding  of  the  court  below  was  not  only  not  sustained  by  suffi- 
cient evidence,  but  was  against  both  the  law  and  the  evidence. 

It  appeared,  from  tho  evidence,  that  on  the  Sunday  previous  to 
the  delivery  of  the  note  to  the  plaintiff,  Stallings,  the  co-defendant 
before  the  justice,  being  the  principal  in  tho  note  and  too  unwell 
to  go  himself,  sent  his  wife  with  the  note,  which  was  dated  upon 
another  and  a  business  day,  to  Parker's  house,  for  the  purpose  of 
getting  Parker  to  sign  the  note  as  surety  for  him,  said  Stallings; 
that  Parker,  who  was  unable  either  to  read  or  write,  thereupon,  on 
that  Sunday,  signed  tho  note  as  such  surety,  in  tho  presence  of 
Mrs.  Stallings,  by  making  his  mark  thereon,  and  as  thus  signed 
gave  it  back  to  Mrs.  St«illings,  without  any  directions  as  to  it^  de- 
livery, or  in  any  other  respects  ;  that  Mi*s.  Stallings  then  returned 
home  with  tho  note  and  on  tho  same  day  gave  it  to  her  husband ; 
that  Parker  had  no  conversation  with  any  one  else  about  the  execn- 
tion  of  the  note  and  gave  no  one  else  any  direction  concerning  its 
delivery;  that  after  the  note  became  due  the  plaintiff  came  to  see 
Parker  about  the  payment  of  it,  and  Parker  then  told  the  plaintifl 
that  Stallings  had  some  hogs  which  he  might  sell  and  apply  on  the 
note  ;  that  tho  plaintiff  afterward  saw  Stallings,  and  he  sold  hogs 
and  paid  a  portion  of  the  note ;  that  afterward  the  plaintiff  met 
Parker  in  the  road,  when  Parker  inquired  how  he  and  Stalling 
were  getting  along  with  the  note;  that  the  plaintiff  replied  that  be 
could  not  wait  much  longer;  that  Parker  then  said,  ***  Don't  sue 
until  I  can  see  Stallings ; "  that  the  plaintifl  did  not  know  thai 
Parker  had  signed  the  note  on  Sunday  until  after  suit  had  been 
brought  upon  it. 

We  have  no  brief  from  the  appellee,  and  hence  no  suggestion 
from  him  as  to  any  ground  upon  which  the  judgment  in  tliis  ease 
might  be  sustained. 

This  court  has  several  times  held  that  the  execution  of  promissory 
notes,  and  other  written  obligations,  on  Sunday,  imder  circumstances 
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nmilar  to  thoae  diaclosed  in  the  evidence  in  this  case^  was  void,  aud 
in  obedience  to  the  evident  weight  of  authority,  we  feel  constrained 
to  adhere  to  the  mle  thns  recognized  as  applicable  to  such  contracts 
in  this  State.  Ikons  t.  Bargsr,  57  Ind.  54;  OUbert  v.  Vachon^ 
69  id.  3W. 

As  noDO  of  the  consideration  was  received  hy  Parker^  we  cannot 
say  that  what  occarred  between  him  and  the  plaintiff,  after  the 
note  became  dne,  tended  in  any  manner  to  show  a  ratification  by 
Parker  of  the  execution  of  the  note.  Banks  v.  WtrLSy  IZ  Ind,  203; 
Cailett  V.  Trustees,  62  id.  365  ;  Kotmiz  v.  PricOy  40  Miss.  341  ; 
Myers  v.  Meinrath,  101  Mass.  366  ;  s.  c,  3  Am.  Bep.  368  ;  Jiyno  v. 
Darby,  5  C.  K  Green,  231 ;  Finn  v.  Donahue,  35  Conn.  216 ;  Pate 
T.  Wright,  30  Ind.  476  ;  Bradley  v.  Bea,  lO'S  Mass.  188 ;  s.  c,  4  Am. 
Rep.  524  ;  Day  v.  McAllister,  15  Gray,  433  ;  Pope  v.  Linn,  50  Me, 
83;  LaddY.  Sogers,  11  Allen,  209;  Hazards.  Day,  14  id.  487; 
Reeves  v.  Butcher,  2  Vroom,  224.  Also,  see  Perkins  v.  Jones,  26 
Ind.  499  ;  Beynolds  v.  Stevenson,  4  id.  619 ;  Link  v.  Olemmens,  7 
Blackf.  479. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
a  new  trial. 

Judgment  reversed,  cause  remanded. 

Petition  for  a  rehearing  overruled. 

NoTB  BT  ram  Rspobtkb. — In  HeOavM  ▼.  AJbererombie,  15  S.  C,  it  was  held  that  at  com- 
moDlaw  or  nodar  a  itatute  forbidding  tradesmen,  workmen,  laborers,  etc.,  to  exercise 
•ay  worldly  lab<Mr,  bnalnefis  or  work  In  their  ordinary  calling  upon  the  Lord's  day,  under 
a  certain  penalty,  a  nu>rtgage  executed  on  Sunday  is  not  illegal.  The  court  said  :  *'  Is  a 
ooDtract  of  this  character  illegal  either  by  the  conunon  law  or  statute  law,  because 
made  on  Sonday  ?  Whatever  may  be  our  opinion  as  to  the  moral  or  religious  aspects  of 
this  qneRtion,  yet  this  case  cannot  be  decided  upon  considerations  of  that  character.  The 
qoesUon  is  strictly  a  legal  question,  and  must  be  determined  upon  legal  principles.  State 
y.  RieketU^  74  N.  C.  187.  The  argument  of  the  respondent's  attorney  has  gone  very  fully 
Mil  learnedly  into  this  question.  The  case  of  Stoann  y.  Broome^  8  Burr.  159.'),  referred  to 
br  bim,  seems  to  be  the  leading  case  on  the  subject.  Parties  who  may  be  curious  as  to  the 
powers  of  the  coorta  on  a  Sunday  will  And  the  law  in  the  cases  of  Shmo  v.  M^CombHy  3 
tt^r,  282,  and  HWer  ▼.  EnffiMi,  4  Strob.  488.  In  Shaw  ▼.  yrComl)S,  this  expression  is  used : 
'Sooday  Is  not  a  day  in  law,  —dies  dnminicttB  et  non  dies  Juridictu%  —consequently  all 
temporal  bosineas  transaction  on  that  day  is  null  and  void.*  But  this  was  only  an  infer- 
«ooe  of  the  reporter  not  sustained  by  the  facts.  Under  these  cases  it  appears  that  there  is 
Botliingin  the  conunon  law  which  renders  this  contract  void.    S  Pars,  on  Cont.  757. 

**U  the  contract  void  by  virtue  of  any  statute  of  the  State  f  The  act  of  1713  is  the  only 
•ct  00  the  Mibject.  That  act  forbids  tradesmen,  worlnnen,  laborers,  etc . ,  from  exercising 
any  worldly  labor,  bnslnesii,  or  work  in  their  ordinary  calling  upon  the  Lord's  day  under 
Aoertaia  penalty.  The  execution  of  the  mortgage  now  under  consideration  does  not  faU 
within  the  penalty  of  this  act,  and  therefore  void.  It  was  not  an  act  done  within  the 
onUoaiy  oaUng  of  tho  paitiea.  It  was  a  casual  and  exceptional  act,  and  in  no  way  vio- 
lated the  act  of  1712. 
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"Tbe  first  section  of  S9  Car.  2  was  very  similar  in  its  terms  to  the  act  of  1712  Tba 
section  was  construed  in  the  cases  of  Drury  ▼.  Defontaine^  1  Taunt.  181,  and  io  Bkammt 
▼.  WiUiams,  8  B.  &  C.  288;  not  to  embrace  contracts  made  outside  of  the  onUnaiyctlUBs 
of  the  party.  True,  in  one  case  decided  a  different  doctrine  was  held,  the  oonitnicttOB 
above  being  regarded  as  too  narrow,  and  oontraiy  to  the  spirit  of  the  act;  botintbenb- 
sequent  decisions,  eepeciaUj  in  the  case  of  Rex  t.  Inhab.  of  Whilnatht  7  &  ft  C  M.  the 
decision  in  the  case  of  Blox9ome  ▼.  WUUamSt  supra,  was  reaffirmed,  and  a  oootnct  d 
hiring  between  a  fanner  and  a  laborer  for  a  year,  made  on  a  Sunday,  was  held  nHd. 
Such,  in  our  opinion,  is  the  proper  construction  of  the  act  of  1712,  Inoorpoiated  in  tto 
General  Statutes,  p.  800." 

Cknnpare  KLttg  v .  Ftemiiig  (79  HI.  81),  28  Am.  Bep.  181 ;  Knox  t.  CUfford  (88  Wla  01). 
20  Am.  Rep.  28 ;  CnOtotmr.  Gou  (107  Ifaaik  4»\  9  Am.  Bep.  46 ;  ^8siiT.DH|le>pM(; 
DeForthj,  Wi»,AMiim.  &  Ompoit, 
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(48]llch.l.) 
^Mday — $iih9criptian  on,  for  buUdinff  church, 

A  mbteriptloii  may  Uwf  ally  be  made  on  Sunday  for  the  erection  of  a  booM 

of  religions  worship.    (Sec  note,  p,  165.) 

ASSUMPSIT.    The  opinion  states  the  facts.    The  plaintiff  had 
jadgment  below. 

(ySrien  Jl  Atkinson  ana  Elliott  0.  Stevenson,  for  plaintiff  in 
error. 

Wm.  T.  MitchsU  and  TTm.  Potter,  for  defendant  in  error. 

GooLET,  J.  This  is  an  action  brought  upon  a  subscription  made 
for  the  purchase  of  a  house  of  worship  for  a  religious  society.  From 
the  evidence  it  appears  that  Levi  Morrill,  who  was  one  of  the  trns* 
tees  of  the  society,  bad  constructed  the  bnildiug  on  his  own  land 
and  at  his  own  expense,  expecting,  but  having  no  assurance,  that 
the  society  would  take  it  off  his  hands  and  reimburse  the  cost  At 
one  of  the  regular  f^ervices  of  the  society,  held  on  a  Sunday  in 
August^  1876,  the  officiating  clergyman  stated  the  facts  to  the  con« 
gregation,  and  a  proposition  was  made  that  the  amount  needed  to 
purchase  the  building  from  Mr.  Morrill  be  then  raised  by  subscrip- 
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tioQ.  Many  persons  then  offered  sums  which  they  specified.  There 
was  a  subscription  paper  with  a  heading,  whereby  the  sereral  per- 
sons promised  to  pay  the  sums  set  opposite  their  names  respectiTely. 
This  paper  was  lost  or  destroyed  and  was  not  produced  on  the  trial, 
and  none  of  the  witnesses  could  say  with  confidence  that  it  named 
any  payee  or  any  object,  but  the  paople  well  understood  the  object* 
and  that  the  purchase  was  to  be  for  the  society  then  assembled. 
The  several  donors  did  not  subscribe  their  own  names^  but  a  Mr. 
Mills  subscribed  for  them  «s  they  announced  their  proposed  gifts. 
By  the  terms  of  the  subscriptions  as  given  by  the  witnesses  they 
would  be  payable  presently,  but  it  seems  to  have  been  understood 
that  the  subscribers  were  to  have  a  year  to  pay  in,  or  longer  if  they 
desired,  on  giving  their  notes.  Among  the  persons  promising  to 
give  was  the  plaintiff  in  error,  who  agreed  to  pay  twenty-five  dol- 
lars. The  subscription  paper  was  afterward  turned  over  to  Mr. 
Morrill,  and  he  deeded  the  church  property  to  the  society.  When 
plaintiff  in  error  was  afterward  called  upon  for  his  note,  be  refused 
to  give  it,  saying  his  word  was  as  good  as  his  note,  and  intimating 
that  as  the  promise  was  made  on  Sunday,  he  could  not  be  com- 
pelled to  pay  unless  he  chose  to  do  so.  Not  having  made  payment 
or  given  his  note  provious  to  August^  1S76,  tiiis  suit  was  then 
instituted. 

[Omitting  minor  points.] 

The  principal  question  in  the  case  is  whether  the  contract  was 
void  because  made  on  Sunday.  The  plaintiff  in  error  contends  that 
the  business  of  raising  subscriptions  on  Sunday  to  pay  off  a  church 
debt  or  to  purchase  a  house  of  worship  is  within  the  prohibition  of 
the  statute,  and  that  any  contract  made  in  the  course  of  it  is  there- 
fore void.  The  defendants  in  error  dispute  this,  and  insist  that  the 
case  is  one  within  the  exceptions  of  the  statute.  The  statute  is  as 
follows:  "  No  person  shall  keep  open  his  shop,  warehouse  or  work- 
house, or  shall  do  any  manner  of  labor,  bnsiness  or  work,  except 
only  works  of  necessity  and  charity,  or  be  present  at  any  dancing* 
or  at  any  public  diversion,  show  or  entertainment,  or  take  part  in 
•any  sport,  game  or  play,  on  the  first  day  of  the  week  ;  and  every 
person  so  offending  shall  be  punished  by  a  fine  not  exceeding  ten 
dollars  for  each  offense. ''  Comp.  L.,  §  1984.  Whatever  labor, 
business  or  work  is  prohibited  by  this  statute  is  confeasedly  ill6g»l» 
and  promises  made  in  the  course  of  it  can  support  no  action.  So 
much  is  conceded. 
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Is  the  raiding  of  money  for  the  puroliUse  of  a  house  of  'Worrihipa 
work  of  neoo«<)ity  dr  charity  ?  That  ib  the  question  made;  or  ^r- 
baps  it  is  a  little  Hai^rower  than  this,  natnely:  Is  ^the  solicitation -of 
oontribntions  from  a  congregation  assembled  oil  Snndi^for  relig- 
ions  worship,  in  order  to  pay  for  a  house  of  worship  trhidi  hue  been 
erected  for  their  occupation  for  religious  purpo^s,  a  work  of 
aeeessity  or  charity  ?  The  Circuit  judgo  Was  of  opinion  that  the 
question  inrolved  ftn  elenieiit  of  fact  as  Well  as  of  law,  and  he  sub* 
mitled  it  to  the  jury  in  that  vfew.  ''  If  the  agreement  or  con  tract,''  he 
instmeted  them,  ^  Was^mede  on  Sunday^  it  is  Yoid  unless  it  is  a  work 
cff  necessity  or  charity  for  which  it  was  made.  Our  statute  prohibits 
the  performance  of  business  or  labor  on  Sunday  except  as  to  work 
of  necessity  or  charity,  and  the  Supreme  Court  has  decided  that  all 
eoDtmcts  made  on  that  day  are  void  escept  for  a  work  of  necessity 
or  charity.  As  to  whether  this  subsdription  comes  within  this 
exception  I  shall  leave  it  for  you  to  determine.  There  may  be 
honest  differences  of  opinion  on  this  Subject,  and  therefore  I  leave 
it  to  you  as  a  question  of  fiict  And  you  are  not  to  be  controlled  in 
considering  this  by  the  practice  of  churches.  It  is  not  what 
churches  have  done  in  this  respect,  but  what  they  ought  to  haVe 
done  in  view  of  the  statute.  This  law  may  be  intended  to  prevent 
this  business  in  churches.  The  raising  of  money  to  build  churches 
may  have  been  one  of  the  objects  contemplated  by  the  statute.  If 
you  find  that  this  subscription  was  not  for  a  work  of  necessity  or 
charity,  it  is  void  and  cannot  be  ratified.  If  yon  find  it  to  be  a 
work  of  necessity  or  charity,  it  need  not  be  ratified." 

The  judge  was  in  error  in  supposing  that  the  question  was  either 
wholly  or  partially  a  question  of  fact.  It  is  a  question  of  law, 
purely,  and  cannot  be  left  to  defend  upon  the  opinions  of  jurors  as 
to  what  is  a  work  of  charity  or  necessity  and  what  is  not.  If  it 
oonld^  there  would  be  and  could  be  no  settled  rule  whatever,  for 
jnrors  will  never  agree  upon  it.  The  question  is  purely  one  of 
statutory  construction,  and  wh'en  we  find  what  the  statute  intends, 
that  intent  must  be  the  law  for  all  cases.  Nevertheless  if  the  rule 
of  law  is  found  to  be  in  accord  with  the  finding  of  the  jury,  namely, 
that  the  promise  in  question  is  within  the  exception  of  the  statute, 
the  instmction  will  thus  appear  to  have  been  harmless,  and  the 
verdict  may  be  allowed  to  stand. 

We  shall  waste  no  time  upon  the  question  whether  the  business 
done  in  taking  the  subscriptions  was  a  work  of  necessitv.    No 
Vol.  XXXVIII  — 21 
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doabfe  the  time  choseD  was  the  most  conyeuient  time  for  taking  np 
sabacriptions,  because  the  persons  concerned  would  be  likely  to  be 
generally  present,  but  it  might  for  the  same  reason  have  been  the 
most  convenient  time  for  doing  other  bnsiness,  such  as  the  trading 
of  horses,  the  hiring  of  laborers,  and  the  general  settlement  of  ao 
counts,  had  the  persons  present  been  disposed  to  engage  in  such 
transaction.  If  mere  convenience  is  to  be  the  test  of  necessity,  any 
work  on  Sunday  may  be  shown  to  be  necessary  under  some  circum- 
stances.  Jones  v.  Andover^  10  Allen,  18;  Sparhawk  v.  Union 
Passenger  Railtoay  Co,,  54  Peon.  St.  401;  Johnston  v.  Common* 
wealthy  22  id.  102«  The  defendants  in  error  do  not  pretend  to  sns* 
tain  such  a  doctrine,  but  rely  upon  the  exception  in  favor  of  works 
of  charity, 

What  then  are  works  of  charity  ?  What  works  are  exempted 
from  the  prohibition  of  the  statute  as  fit  and  proper  to  be  done 
upon  a  day  which  is  generally  observed  as  a  day  of  rest  and  of  wor- 
ship ?    This  is  the  inquiry  to  which  our  attention  is  limited. 

Charity  is  active  goodness.  It  is  doing  good  to  our  fellow  men. 
It  is  fostering  those  institutions  that  are  established  to  relieve  pain, 
to  prevent  suffering,  and  to  do  good  to  mankind  in  general  or  to 
any  class  or  portion  of  mankind.  As  the  term  '^  charity  *'  is  made 
use  of  in  our  law,  it  no  doubt  takes  on  shades  of  meaning  from  the 
Christian  religion,  which  has  largely  affected  the  great  body  of  our 
laws,  and  to  which  we  must  trace  the  laws  which  punish  what  the 
Christian  regards  as  the  desecration  of  the  first  day  of  the  weeL 
It  was  never  doubted,  so  far  as  we  know,  that  all  the  necessary  or 
usual  work  connected  with  religious  worship  was  work  of  chanty. 
If  it  were  not  so,  the  minister  who  preaches,  the  organist  and  pre- 
centor who  furnish  the  music,  and  the  sexton  who  cares  for  the 
building  on  Sunday,  would  be  violating  the  law  every  day  they  per- 
formed service  for  their  religious  society,  and  not  only  would  be 
precluded  from  recovering  compensation,  but  might  be  punished 
for  services  which  are  proper  in  themselves,  and  for  which  the  day 
is  specially  set  apart.  But  their  work  is  not  illegal,  because  it  is  ia 
a  true  sense,  and  indeed  in  the  very  highest  sense,  charitable. 
Religious  societies  are  formed  to  do  good  to  mankind. 

The  Statute  of  Charitable  Uses,  43  Eliz.,  ch.  4,  enumerates  the 
repair  of  churches  among  the  charitable  objects  which  it  specifies. 
It  would  be  unsafe  to  take  that  statute  as  the  test  of  what  might 
be  done  on  Sunday,  for  it  enumerates  many  objects  which  are  only 
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charitable  in  the  sense  that  private  provision  for  them  tends  to  re- 
lieve the  general  public  of  a  burden.  A  school-house  or  a  town 
bail  may  be  the  subject  of  a  charitable  use,  under  the  statute  of 
Elizabeth,  because  when  provided  for  by  a  private  donor,  the  com- 
munity which  must  otherwise  have  borne  the  burden  is  relieved 
and  benefited.  But  as  the  public  is  not  taxed  for  the  support  of 
churches  and  other  religious  societies,  a  private  donation  in  their 
aid  is  not  charity  in  the  same  sense  in  which  a  donation  which 
relieves  a  public  burden  is  a  charity.  The  charity  in  such  case  con- 
sists in  giving  aid  to  an  institution  whose  purpose  is  to  do  good  in 
other  ways  than  by  making  pecuniary  burdens  lighter,  and  this,  as 
is  said  above,  is  charity  in  a  higher  sense  than  is  the  mere  relief 
from  a  pecuniary  burden. 

It  has  been  said  that  '^to  save  life,  or  preventer  relieve  suffering, 
and  this  in  the  case  of  animals  as  well  as  men;  to  prepare  needful 
food  for  man  and  beast;  to  save  property,  as  in  case  of  fire,  flood, 
or  tempest,  or  other  unusual  peril,  would  unquestionably  be  acts 
which  fall  within  the  exception  ^'  of  the  statute.  Commonwealth  v. 
Sampson^  97  Mass.  407,  409.  By  another  authority  it  is  asserted  of 
the  Sabbath  as  its  observance  is  protected  in  Pennsylvania,  ''that 
rest,  and  the  public  worship  of  Almighty  God,  were  the  primary 
objects  of  the  institution,  both  as  a  divine  and  civil  appointment; 
and  it  seems  to  me  to  follow,  as  a  necessary  consequence,  that  no 
means  reasonably  necessary  to  these  ends  can  be  regarded  as  pro- 
hibited." Johnston  v.  Commonwealth,  22  Penn.  St.  102,  111.  In  a 
series  of  decisions  in  Massachusetts  the  exception  of  the  statute  is 
beld  to  cover  every  thing  which  is  morally  fit  and  proper  to  be  done 
upon  Sunday,  under  the  particular  circumstances  of  the  case. 
CommonweaUh  v.  Knox,  6  Mass.  76;  Flagg  v.  Millbury,  4  Cush.  243; 
Bmneit  v.  Brooks,  9  Allen  118 ;  Doyle  v.  Lynny  etc.,  R.  R.  Co.,  118 
Mass.  195;  s.  c,  19  Am.  Bep.  431.  In  other  States  a  similar  doc- 
trine is  held,  and  its  origin  is  traced  to  the  very  founder  of  the 
Christian  religion.  Where  Sunday  travel  is  prohibited,  it  is  never- 
theless lawful  to  go  reasonable  distances  to  visit  near  relatives 
(McQlary  v.  LowOly  44  Vt.  116  ;  8.  c,  8  Am.  Bep.  366  ;  Pearce  v. 
Atioood,  13  Mass.  3*M ;  Gorman  v.  LowMy  117  id.  65),  or  even 
intimate  friends.  CommonweaUh  v.  Sampson,  97  Mass.  407.  On 
the  genera!  subject  the  following  cases  throw  more  or  less  light,  and 
are  all  in  the  same  direction  :  Logan  v.  Mathews,  6  Penn.  St.  417  ; 
Johnston  V.  People,  31  111.  469  ;  Stanton  v.  Metropolitan  Railroad 
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^jOo.,  14'AUeii^.485 ;  Seiial  v.  Middtieex  Railroad  Co^  109  Mass. ^§8; 

.Theisitpport  of  irdigiatts  isodeties  bein^in  itseliL  a  oharityytiie 
iigeDecsI .  cM86«ia  of  tuoji  aocieties  as  to  fche  methods  by  which  the 
omeans  of  Bapport  may  be  coUeoted  may:  throw  much  light  on  the 
«  questiou,  what  is  admissible  ?    The  general   sense  of  a  OhristiaQ 
.people  has*  demanded  and  secured  the  law/ and  their  method  of  ob- 
.  «erTing:the  day  mast  be  some  eyidenco  of  the  sense  in  which  the 
..law  is  enacted.    Now  it  is  matter  of  common  observation  that  re- 
ligious societies  solicit  moneys  for  their  needs  and  take  sabserip- 
:,tions  at  ti>eir '  cegalar  meetings  on  the  first  day  of  the  week.    The 
.OQStom  is  from  time  immemorial.    The  regular  sabbath  offerings, 
as  they  are  called,  are  limited  sometimes  to  gifts  for  the  poor,  or 
for  aaciamental: purposes,  or  missions,  but  quite  as  often  they  em- 
l^aoe  gifts  for  the  general  needs  of  the  society,  including  the 
repairs  of  tlie  church,  the  lighting  and  heating,  the  payment  of  Ae 
!  taxes,  and  the  numerous  other  needs  which  do  not  differ  at  all 
from  the  needs  of  ordinary  business  associations.     Nobody  hafferer 
jasaerted,  so  far  as  wo  are  aware,  that  the  taking  up  of  these  Sabbath 
<  (Ifferings  was  illegal  and  punishable  under  the  statute.     On  the  con- 
'  ttary  the  custom  is  considered  fitting  and  proper  to  the  occasion,  and 
^tbe  oo&gr^ation  gives  no  doubt  with  a  devotional  spirit  that  is 
'fully  in  harmony  with  the   purpose  for  which  they  are  assembled. 
And  if  small  suras  may  be  gathered  on  Sunday  for  the  support 
of  public  worship  and  for  providing  buildings  for  the  purpose,  and 
i  keeping  them  in  repair,  why  not  large  sums  ?    Does  the  amount  of 
i  the  several  gifts  makeany  difference  when  the  general  object  is  the 
same  ?    Is  it  legalfor  deacons,  vestrymen  or  other  officers  to  pass 
a  box  for  the  inception  of  contributions  in  small  change,  and  illegal 
'for  the  officiating  minister,  as  he  stands  in  his  pulpit,  to  solicit 
.  contributtons  in  dollars  ? 

In  whatever  consideration  we  give  to  this  subject  we  are  to  keep 
'  in  mind  that  the  promise,  if  void  at  all,  is  void  because  the  trans- 
action in  the  course  of  which  it  is  made  is  prohibited  and  made 
punishable  by  statute.  If  it  is,  then  all  business  similar  in  its 
nature  connected  with  church  work  and  pertaining  to  what  may  be 
oalled  tlie  -secular  side  of  religious  organizations,  must  be  illegal 
«afid  punishable  also.  The  clerk  of  the  society  could  not  make  his 
ttonual  report  on  Sunday  ;  the  treasurer  cc^uld  not  report  the  ac- 
'"Oounts  between  the  society  and  its  several  members  $  the  clergyman 
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might  be  fined. for  appealingito  bis  parishioners -t6  be  more  liberal 
io  their  donations,  and  a  warden  or  moderator  might  be. fined  for 
taking  on  Sunday  a  vote  of  the  congregation  that  the  Bdlary  of  the 
officiating  clergyman  should  be  increased.  Kone  of  these  acts  per* 
tain  to  the  religious  worship,  but  they  are  nevertheless  means  by 
w^idi  religious  worship  is  supported.  And  the  taking  up  of  sub- 
fieriptions  is  only  one  method  by  which  the^  cost  of  sustaining 
churches  is  apportioned  among  those  who  feel  disposed  to  aid  iu  so 
doing. 

There  maybe  and  no  doubt  are  differenced  of  opinion  as  to 
whether  it  is  wise  or.  even  decorous  to  pursue. in  Bid  of  church 
bailding  the  course  that  was  taken  in  this  case.  With  those  differ- 
eiices  we  have  nothing  to  do.  The  questions  which  arise  upon 
them  are  addressed  to  the  congregations  themselves,  and  must  be 
fiettled  by  them.  We  have  no  doubt  whatever  that  the  support  of 
public  worship  is  a  work  of  charity  within  the  meaning  of  the 
etAtate,and  that  promises  like  the  one  now  in. question  may  be  sus-r 
tained  on  that  ground. 

We  have  n^t  overlooked  the  fact  that  in  CaiUU  v.  Trustees,  elCf 
62  Ind.  365 ;  s.  c,  30  Anu  Bep.  197,  it  wasasmmed  by  the  Supreme 
Conrt  of  Indiana  that  such  a  promise  was  illegal.  The  report  of 
the  case  does  not  show  that  the  illegality  was  contested,  and  the 
case  seems  to  have  turned  on  a  question  of  ratification.  A  point 
thus  assumed  without  consideration  is  of  course  not  decided. 

We  are  of  opinion  that  the  judgment  should  be  affirmed  with 
ooetB. 

Judgment  affirmed. 

The  other  justices  concurred. 


Non  Et  TBS  BBPOina.— The  Mine  doctrine  was  held  in  IkOe  v.  Knappt  Supreme  Court 
of  Peon^lTania,  October,  1881.  The  court  Bald :  "  A  contract  miMle  on  Sunday  to  not  void 
at  common  law.  Kegnwr  t.  Ktefer,  6  Watts,  881 ;  Fox  v,  Mmudf^  8  W.  ft  8. 449;  Shuman 
▼.  Shaman,  3  Caa^,  90.  If  then  thJa  contract  is  void,  it  Is  by  reaflon  of  the  act  of  April 
^  I7M.  That  act  dedaves:  '  If  any  person  shall  do  or  perform  any  wordly  employment 
orbutlaaiswhatsoeTer  on  the  Lord's  day,  comnaomly  called  Sunday,  works  of  necessity 
and  charity  only  excepted,*  and  such  other  exceptions  asave  mentioned  in  the  proviso, 
^terj  person  so  offendin«r  shaU  be  Bubjoot  to  the  penalty  as  In  the  act  prescribed. 

"It  may  be  conceded  that  the  making  of  this  subscription  Is  not  a  work  necessarily  done 
on  Sonday .  Tbe  question  then  is,  whethsr  the  raistng  of  money*  to  bnltd  a  house  of  wor- 
*bip  h  a  wotk  oC  charity,  within  the  meaning  of  the  act,  or  Is  the  soUeitation  of  contribu- 
ticnt  for  that  pnipoae  from  a  congregation  assemMed  on  Sunday  for  religious  worship,  a 

«wk  of  charity  r 

**  No  man  can  legaUy  be  ocapelled  to  contribute  toward  the  erection  of  &  house  for  pub- 
lie  wnkridpi  norto  attend  er  support  religions  serricee  therein.  The  statute  imposes  no 
■Kh  eWtgtlopi    It  bdwefer  does  MoognlM  Soadaj  a«  the  pivper  day  for  public  worship. 
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It  leaves  ev^py  one  free  to  use  the  day  for  that  paipoee  or  refratn  from  such  nae.  It  ii 
designed  to  compel  aoessation  of  all  those  employments  which  will  interfere  with  or  intefs- 
rupt  the  exercise  of  religious  services*  either  public  or  priyate,  on  that  day.  The  right  to 
so  worship  is  protected  by  its  penal  enactments.  Each  perMin  has  an  indefeasible  right 
to  %vorship  Almighty  Qod  according  to  the  dictates  of  his  own  conscience.  Each  is  at 
liberty  to  use  Sunday  for  the  purpose  contemplated  by  the  statute.  If  he  refrains  there- 
from, he  shall  not  so  use  the  day  as  to  annoy  others  who  may  be  engaged  in  religious  wor- 
ship. Johnson  r.  Commonwealth  10  Harris,  108.  The  purpose  of  the  law  is  to  protect 
the  day  for  the  comfort  of  those  conducting  or  attending  religious  worship.  Charity  is 
active  goodness.  The  means  which  long  established  and  common  usage  of  religloas  con- 
gregations show  to  be  reasonably  neoesssary  to  advance  the  cause  of  religion  are  not  for- 
bidden, and  may  be  deemed  works  of  charity,  within  the  meaning  of  the  statute.  It  is  not 
essential  that  they  be  purely  charitable.  It  is  suiXlcient  if  they  so  far  partake  of  Uiat  diar* 
acter  as  to  be  recognized  by  the  congregation  as  a  part  of  its  active  goodness,  and  are  not 
expressly  forbidden  by  the  statute.    CommotwoeaUh  v.  Netibit,  10  Casey,  896w 

'*  The  inclination  of  this  court  has  long  been  not  to  permit  a  person  to  set  up  this  law 
against  another  person  from  whom  he  has  received  a  meritorious  consideration  or  oo 
whom  he  has  inflicted  an  injury.  It  was  therefore  said,  in  Mohney  v.  Couk^  2  Casey.  312, 
that  the  law  relating  to  the  observance  of  the  Sabbath  defines  a  duty  of  the  citixen  to  the 
State,  and  to  the  State  only.  It  was  there  held  that  one  who  had  erected  an  obstruction  in 
a  navigable  stream,  whereby  the  boat  and  cargo  of  another  were  wrecked  on  Sunday,  ooold 
not,  in  an  action  for  such  injury,  set  up  as  a  defense  that  the  plaintiff  was  unlawfully  en- 
gaged in  navigating  his  boat  on  that  day.  So  it  was  held  the  hiring  of  a  carriage  on  Son- 
day  by  a  son  to  visit  his  father  created  a  legal  contract,  althouc^  no  reason  was  shown  for 
TisiUng  him  on  that  day,  other  than  flows  from  a  general  fllial  duty  and  afTectlon.  Lofng 
T.  Matthews^  6  Ban*.  417.  It  is  not  a  violation  of  the  act  for  a  hired  domestic  servant  to 
drive  his  employer's  family  to  church  on  Sunday  in  the  employer's  private  carriage.  Com' 
monweaUh  v.  JVesMt,  supra.  A  win  executed  on  Sunday  is  not  void,  although  at  the  time 
the  testator  be  in  his  usual  state  of  good  health,  and  live  flve  or  six  months  thereafter. 
BeiUnman'8  Appeal^  ^  P*  F.  S.  188. 

"  Contracts  for  services  on  Sunday  of  the  preacher,  the  sexton,  the  organist  and  the 
singers  are  not  illegal,  although  these  persons  may  engage  in  such  employment  as  a  means 
of  livelihood.    Their  services  are  in  furtherance  of  the  same  great  charity. 

"The  customs  of  soliciting  contributions  on  Sunday  from  congregations  aasemMedfor 
religious  worship  is  very  general,  and  has  existed  from  an  early  period  of  time.  With 
some  denominations  it  may  be  for  a  greater  variety  of  objects  th^  with  others.  Sabbath 
offerings  may  be  for  the  incidental  expenses  of  the  church  ;  to  light  and  warm  the  house, 
to  pay  the  organist  and  the  sexton,  to  assist  the  poor,  to  repair,  enlarge  and  rebuild  the 
church  edifice,  to  support  foreign  and  domestic  missions,  fllie  latter  often  extends  to  fur- 
nishing aid  to  poorer  congregations  toward  erecting  houses  of  worship.  If  it  be  illegal  to 
give  or  agree  to  give  for  such  objects  on  Sunday,  it  must  be  illegal  to  solicit  the  giving. 
We  are  not  aware  it  has  ever  been  held  that  the  preacher  became  liable  to  the  penal  pro- 
visions of  the  statute  by  soliciting  from  the  pulpit  such  contributions,  nor  any  ot  the  oA- 
cerB  of  the  church  for  taking  up  the  collection.  Whether  the  sum  be  large  or  small  doei 
not  change  the  principle  applicable  to  the  transaction.  It  is  true  there  Is  a  legsl  disttaie- 
tion  between  having  given  and  agreeing  to  give ;  yet  inasmuch  as  we  think  a  subscription 
toward  the  erection  of  a  house  of  public  worship  is  a  work  of  charity,  such  agreement  Is 
not  prohibited  by  the  act  of  22d  of  April,  1794.  The  conclusion  at  which  we  have  arrived 
is  not  in  accord  with  the  doctrine  assumed  in  CcMett  v.  TVtwtess,  03  Ind  86S;  s.  c,  80  Am. 
Rep.  197;  but  in  principle  it  is  in  harmony  with  the  rule  declared  in  Ftaogv.  JfUlbiiry,  4 
Cush.  248;  Bennett  v.  Brooks^  0  Allen,  118;  DoyU  v.  Lynn,  118  Mass.  125;  s.  o.,  19  Am. 
Hep.  431 ;  and  directly  sustained  in  AUen  v.  Pu^,  48  Mich.  1. 

"  The  support  of  religious  societies  is  a  charity.  It  is  a  giving  for  the  love  of  God,  or  the 
love  of  a  neighbor  in  a  broad  Catholic  sense.  Whatever  is  morally  fit  and  proper  to  be 
done  on  Sunday  in  furtherance  of  the  great  object,  is  likewise  a  charity.  The  learned 
judge  therefore  erred  in  ordering  a  nonsuit  and  in  refusing  to  take  it  off.*' 

In  0*Rnurke  v.  CRourke^  48  Mich.  68,  it  was  held  that  a  note  made  on  Sunday  is  not  void 
at  common  law,  and  in  a  suit  on  a  foreign  note  any  foreign  statute  invalidating  it  must  bo 
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ffovvl.  The  ooort  said:  **  Whether  tiiaiioCe  was  canaed  to  be  invalid  an  aooonnt  of  bdng 
ande  on  Sondaj  depended  on  (he  statutes  of  New  York.  It  was  not  Toid  bj  the  common 
fev.  jrodEolley^a  case,  9  Oo.  Wb;  Cro.  Jac.  280 ;  WcMe  ▼.  Hundred  of  Stoke,  Cro.  Jac. 
•M:  lite f«iiaT.Brotherlon,18tra.  708;  StoaimT.BrooinStS  Burr.  1006^1807;  i>nififT.  D» 
fbniotee.  ITaont.  131;  Z%e Kiftg  ▼.  ffhitikum  7  B.  ft  0.  6M;  Begbie  ▼.  X<ao{,  1  Tjrrw. 
1»;  1 0.  ft  J.  180;  Story  t.  EtUott  8  Cow.  87 ;  BaU^ord  ▼.  foery,  44  Barb.  618;  Oter  ▼. 
Pvtaoa^  n  Haas.  SIS;  Jbhtisoii  ▼.  iToy,  17  Pick.  108;  Kepner  ▼.  Kufer,  6  Watts,  881;  For 
v.Jfeiiscl^SW.ftS.  444;  Adorns  ▼.  Gkiy,  10  Vt.  865;  Bloom  ▼.  Aiehonb,  8  Ohio  St.  887; 
DocteT.  Barffor^  67  Ind.  64  ;  Tudter  ▼.  TTett,  98  Ark.  886.  If  anj  laws  existed  in  New 
York  to  impair  the  contraot  tiiey  should  have  been  proved.  Kermott  ▼.  Ayer,  11  BCich. 
181;  EB&iv.  Jfazeon,  18  Mich.  186;  TThMler  ▼.  Conatantlne,  80  Mich.  68;  b.o.,  88  Am.  Bep. 
8B5.  We  cuiaot  assume  that  other  States  have  legrldated  as  we  have  In  regard  to  the  ob- 
eernuDce  of  Sunday  or  the  first  day  of  the  week,  and  the  record  is  silent  relative  to  the 
coarse  or  state  of  legislation  in  New  York.  If  we  were  disposed  to  speculate  on  the 
sabiect,  we  ahoold  not  infer  tliat  the  note  would  be  void  there.  Smith  v  TTfleoos,  84  N. 
T. «:  MerrUt  v.  Earts,  89  id.  1J6;  Et)miB  v.  Mehrbaeh,  66  id.  688.  The  whole  contention 
therefore  aftding  out  of  the  dreumstance  that  the  note  was  made  in  New  York  on  Sun- 
day had  no  legal  foundation  and  waa  immaterial,  and  the  varloua  rulings  respecting  it 
affofd  the  piainftiff  in  error  no  ground  of  complaint.  If  any  waa  prejudiced  it  waa  the 
diCBndantinemir."   See  Ploiiwr  v.  Pttts,  ante. 


MrroHBLL  y.  Ohakbbbs. 

(48  Mich.  150.) 
Ship  and  iMpping  —  authority  ofMp^%  hutSband, 

A  ship'a  Imaband,  belDg  alao  part  owner,  cannot  by  mere  virtae  of  each  rela- 
tion Und  the  eo^wnera  bj  obtaining  bail  for  the  release  of  the  Teasel  from 
aaisure  under  drll  process  for  collision  and  for  repair. 

» 

ASSUMPSIT.    The  opinion  states  the  case.     The  defendant  had 
jndgment  below. 

Bolmes^  CoUinjf  A  Stoddard,  for  plaintiff  in  error. 

Batch  it  Cooley,  for  defendants  Oharabers. 

Obates,  J.  [Omitting  statement  and  minor  points.]  Bnt  there 
18  a  farther  consideration  which  is  not  free  from  difflcalty.  There 
vises  the  general  question  whether  the  facts  found  by  the  Gircait 
jadge  make  out  a  cause  of  action  in  Uitcheirs  favor  against  Cham- 
ben  as  for  money  paid  by  him  to  their  use.  And  this  general 
qoestion  is  divisible  into  two  or  more  precise  characters:  First) 
whether  upon  the  finding,  it  appears  that  Lester  and  Faller,  or 
either  of  them,  bad  authority  to  stipulate  in  such  manner  for  the 
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release  of  the  veaael  as  to  create  a  peraoaal  thoagh  ooatingent  Ikh 
bility  on  the  part  of  Chamber^  for  au  amouat  up  to  its  valae; 
and  second,  whether  it  appears  from  the  finding  that  the  8tipul»> 
tion  was  given  to  operate  in  the  interest  of  the  defendants  Cham- 
bers,, and  was  so.  made  da  to  have  the  effect  to  bind  them  personal!;, 
and  oblige  them  to  make  up  to  the  plaintiff  as  sarety  whatever  he 
should  be  compelled  to  pay. 

Mrsi.  As  to  the  question  of  authority,  and  in  respect  to^which 
the  case  made  by  the  finding  must  be  adhered  to. 

Fuller  and  Lester  were  severally  part'K)wner8.  At  the -same  time 
the  latter  was  mana,ging  owner,  or  ship's  husband,  and  the  former 
was.  master.  The  vessel  was  at  Bay  City,  found  to  have  been  her 
home  i>ort;  and  the  home  port,  under,  the  laws  of  the  United  States, 
is  that  at,  or  nearest  to  which,  the  owner,  if  there  be  bat  one,  or  if 
more  than  one,  the  husband  or  acting  or  managing  owner  usually 
resides.  U.  S.  E.  S.  (2d  od.),  §  4141;  White's  Bank  y.  Smith/l 
Wall.  646;  Morgaih  v.  Parham,  16  id.  471.  The  defendants  Cham- 
bers were  residents  of  Flint,  in  the  c.ouixty>  of  Genesee,  which  was 
near  by.  The  several  part-owners  were  not  partners  in  respect  to 
the  vessel.  Their  relation  was  that  of  co-tenants.  That  is  the 
ordinary  relation,  and  they  will  not  be  regarded  as  partners  unless 
the  fact  is  distinctly  shown  (3  Kent  Com.  155 ;  Wetherelly.  Spencer, 
3  Mich.  128;  Maoyv.  De  Wolf,  3  W.  &  M.  193),  and  there  is  no 
such  finding.  The  case  can  therefore  derive  noaid  from  the  raid  of 
agency  applicable  to  those  who  own  as  partners.  And  in  the  pres- 
ent state  of  the  law  it  cannot  be  maintained  on  the  facts  found  hy 
the  Circuit  judge,  that  as  mere  part-owners  Lester  and  Fuller  were 
competent  to  find  bail  for  the  ship  on  the  behalf  and  responsibility 
of  the  defandants  Chambers,  and  it  is  very  clear  that  in  his  charac- 
ter gf  master,  Fuller  had  no  such  power.  Story  on  Part,  §§  421* 
422,  453;  Brodie  v.  Howard,  17  C.  B.  109;  33  E.  L.  &  E.  146; 
Mitcheaon  v.  Oliver,  5  £1.  &  Bl.  419 ;  32  E.  L.  &  E.  219  ;  Revem  v. 
Lewis,  2  Paine  C.  C.  202;  Hardy  v.  Sproule,  31  Me.  71. 

This  conclusion  is  not  supposed  to  be  contested^  and  it  briniSB. 
the  inquiry  under  the  first  head  to  the  point  whether  Lester's  posi- 
tion as  ship's  husband  clothed  him  with  power.  And  this  is  a  qoea- 
tion  of  agency,  and  not  one  concerning  the  existence,  character  and 
force  of  a  pure  element  of  part-ownership. 

''The  ship's  husband,"  says  Chancellor  Ebkit,  ''may  either  be 
one  of  the  part-owners  or  a  stranger,  apdv:hi9ia  ^ometimea  merelyan 
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s^ot  for  coodacting  the  necessary  meafiures  oa  the  retarn  of  the 
Biup  to  port;  but  be  may  have  a  more  general  agency  for  conduct- 
ing the  affairs  of  the  vessel  in  place  of  the  owners,  and  his  con- 
tmctSy  in  the  proper  line  of  a  ship  husband's  duty,  will  bind  the 
joint  owners.  His  duty  is  generally  to  see  to  the  proper  outfit  of 
the  vessel,  as  to  equipment,  provisions  and  crew,  and  the  regular 
documentary  papers;  and  though  he  has  the  powers  incidental  and 
necessary  to  the  trust,  it  is  held,  that  ho  has  no  authority  to  insure 
or  borrow  money  for  the  owners,  or  bind  them  to  the  expenses  of 
Iswsnits."  3  Kent  Com.  157.  lie  cites  French  t.  Bdckhouse^  5 
Burr.  2727;  Sims  v.  BrittaiUy  4.B..,&  Ad.  375;  Bell  v.  Ilumphriea^ 
2  Stark.  345;  Campbell  v.  Stein^  6  Dow,  IIG;  1  Bell  Com. 504;  Bell 
Pnuciples  of  the  Law  of  Scotland,  §449;  Collier  on  Part.,  bk.  5, 
ch.3,  §4;  Story  on  Agency,  §  35.  To  these  citations  may  be 
added.  Story  on.  Part.,  §  .446;  1  Par&  Marit.  Law,  97;  Abb.  on 
Shipping,  107,137;  2  Duer  on  Ins.  200;  2  Pars,  on  Cont  268; 
Evan's  Agency  by  Ewell,  219,  220;  Hokroft  T.Wilke$,  16  Ind.  373; 
McOready  v.  Woodhull,  34  Barb.  80;  Hewett  v.  Buck,  17  Me.  147; 
Paiteraon  v.  Chalmer^f  7  B.  Mon.  695 ;.  Hoogland  v.  Wight,  7  Bosw. 
394;  Ibster  v.  United  States  Lis.  Co.y  11  Pick.  85 ;  Turner  v  Bur^ 
raws,  8  Wend.  144. 

In  describing  the  authority  generally  possessed  by  the  ship's  hus- 
band. Judge  SxoaT  says  he  *Ma  understood  to  be  the  general  agent 
of  the  owners,  in  regard  to  all  the  affairs  of  the  ship  in  the  homo 
port,**  and  as  such  "  is  intrusted  with  authority  to  direct  all  proper 
repairs  and  equipments  and  outfits  for  the  ship ;  to  hire  the  officers 
and  crew;  to  enter  into  contracts  for  the  freight  or  charter  of  the 
ship,  if  that  is  her  usual  employment;  and  to  do  all  other  acts  nec- 
essary and  proper,  to  [prepare  and]  dispatch  her  for  and  on  her  in- 
tended voyage.  But  his  authority  does  not  extend  to  the  procuring 
of  any  policy  of  insurance  on  the  ship,  either  in  port  or  for  the  voy- 
age, without  some  express  or  implied  assent  of  the  owner/'  Story 
Agency,  §  35.  The  same  learned  writer,  in  his  work  on  Partner- 
ship, discusses  the  implied  authority  of  one  part-owner  to  bind 
another,  and  observes  that '*  one  part-owner  may  bind  the  others 
by  his  contract  for  repairs  and  materials  and  expenses  of  outfits  by 
implication,  when  there  is  no  known  disagreement  among  them, 
and  there  is  an  acqniescenoe  in  what  is  done,  or  is  doing.  But 
there  are  certain  other  authorities,  which  do  not  arise  by  implica- 
tioQuof  law  under  ordinary  circumstanoes;  and  therefore  such  au- 
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thorities,  whether  exercised  bj  a  ship's  husbandy  or  by  a  mere  part- 
owner^  will  not  bind  the  other  owners,  unless  there  is  either  direct 
proof,  or  a  strong  presumption,  that  they  have  been  positively  con* 
ferred  upon  them.  Thus,  for  example,  neither  the  ship's  husband, 
nor  any  part-owner,  as  such,  has  a  right  to  insare  the  ship,  or  to 
borrow  money,  on  account  of  the  owners,  or  of  other  part-owners; 
or  to  pledge  their  shares  in  the  ship  for  the  expenses  of  a  lawsuit," 
g44G. 

Parsons  obserres  that  the  managing  owner  or  ship's  husband  is 
the  general  agent  of  all  the  owners  in  respect  to  the  ship;  but  thatit 
is  not  customary  to  define  his  powers  and  dnties  by  any  written  or 
oral  bargain,  because  they  are  supposed  to  be  sufficiently  determined 
by  usage.  In  referring  to  the  limits  of  the  authority,  he  says  the 
nianaging  owner  cannot  borrow  money  and  bind  the  owners  for  it, 
nor  give  up  the  lien  for  freight  earned,  nor  insure  the  ship  for  the 
owners,  nor  purchase  a  cargo  for  them  without  their  special  au- 
thority.    2  Pars,  on  Gout.  268. 

There  is  no  fi  nding  of  any  express  agreement  in  regard  to  Lester's 
powers  as  ship's  husband,  nor  any  finding  of  usage  concerning  the 
nature  and  extent  of  such  agency,  nor  any  finding  that  the  proceed- 
ings to  release  the  vessel  were  accepted  or  acquiesced  in  by  defend- 
ants Chambers  as  proceedings  on  their  own  account.  Neither  is 
there  any  ascertained  final  inference  of  fact  on  the  subject  The 
whole  question  is  left  as  one  of  legal  implication  from  the  group  of 
findings  reported  by  the  learned  judge. 

It  recurs  to  inquire  whether  they  are  competent  to  imply  the 
power  claimed.  Lester  held,  in  respect  to  the  defendants  Cham- 
bers, just  such  authority  as  their  silent  indifiFerence  and  acqnies- 
ence  admitted,  and  no  more;  and  it  will  be  conceded  that  their 
assent,  us  drawn  from  their  saying  nothing  and  doing  nothing,  can 
be  marie  to  cover  only  such  incidents  and  occasions  as  the  ship's 
husband  is  usually  allowed  to  deal  with,  and  to  justify  only  such 
steps  on  his  part  as  are  fairly  appropriate  to  the  incident  or  occa- 
sion arising. 

It  \s  said  in  the  finding,  that  the  propeller  **  was  lying  at  Bay 
City  with  a  tow  of  vessels,  on  the  point  of  leaving  and  ready  to 
leave  said  port  to  carry  lumber  loaded  on  her,  and  to  tow  said  ves- 
sels to  the  port  of  Sandusky,  in  Lake  Erie,"  at  the  time  of  seizure, 
and  "  that  it  was  desirable  and  for  the  benefit  of  the  owners  thai 
said  vessel  should  be  permitted  to  proceed  to  her  destination.**  She 
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▼as  therefore  under  seizure  on  civil  process  out  of  the  admiralty, 
at  her  home  port,  and  in  a  state  of  security ;  and  it  is  not  found 
that  either  of  the  demands  for  which  she  was  detained  was  a  per- 
sonal charge  against  the  defendants  Chambers,  or  included  in  those 
designed  to  bo  provided  for  by  the  agreement  witli  Murdock,  and 
the  fact  cannot  be  presumed  by  the  court.  Granting,  for  the  pur- 
pose of  this  review,  that  the  claims  were  liens  on  the  vessel,  no  facts 
are  found  to  show  that  they  were  incurred  in  any  such  manner  as 
to  work  out  a  personal  charge  against  Chambers.  On  the  contrary, 
the  facts  disprove  such  liability  in  respect  to  two.  They  were  in- 
cunvd  before  those  parties  acquired  any  interest.  Mackenzie  v. 
Pooky,  11  Exch.  638 ;  34  E.  L.  &  E.  486 ;  Myers  v.  WilliSy  17  C.  B 
77;  36  K  L.  &  E.  880 ;  Macy  v.  Wheeler,  80  N.  T.  231 ;  Weber  v, 
Sampeofi,  6  Duer,  358  ;  Donnett  y.  Walsh,  0  Bosw.  621 ;  Howard  v. 
OdO,  1  Allen,  85. 

And  as  to  the  claim  of  Williams  for  repairs,  there  is  no  finding 
as  to  where  or  at  whose  request  or  under  what  circumstances  they 
were  made.  Concede  that  their  necessity  cannot  be  questioned 
now,  and  still  it  is  not  to  be  assumed  that  the  transaction  was  under 
BQch  conditions  as  to  bind  the  defendants  Chambers  as  personal 
debtors.  Story  on  Agency,  g§  119, 119a,  120,  121;  3  Kent  Com. 
(Holmes'  ed.),  g§  138-173  and  notes ;  Freeman  v.  Buckingham,  18 
How.  182 ;  Belden  t.  Campbell,  6  Exch.  886 ;  6  R  K  &  E.  473  ; 
Penix  V.  Clarke,  41  Md.  327  ;  The  Troubadour,  L.  R,  1  Ad.  &  Ec 
302;  TheKdorama,  10  Wall.  204,214;  The  Woodland,  7  Ben.  110; 
Arthur  v.  Barton,  6  M.  &  W.  138.  For  the  purpose  of  this  case, 
the  situation  of  the  defendants  Chambers,  relative  to  the  stopping 
of  the  vessel  and  the  probable  effects  of  the  proceeding,  must  be 
looked  at  under  the  assumption  that  they  were  not  personally  liable 
at  all  for  the  demands,  and  that  apart  from  their  chance  to  gain 
something  by  sharing  in  future  earnings,  their  sole  interest  was  that 
of  owners  of  one-sixth  of  the  vessel. 

There  is  no  finding  of  the  vessel's  value  or  of  her  time,  or  any 
finding  to  explain  in  any  way,  in  dollars  and  cents,  the  necessity 
there  was  for  her  speedy  departure,  and  there  is  hence  no  basis  for 
legal  belief  that  the  defendants  Chambers  could  gain  any  thing  by 
the  assamption  of  a  personal  responsibility  to  release  her.  In  short, 
the  facts  afford  no  ground  for  saying  that  their  interest  favored 
uj  personal  risk,  in  order  to  permit  her  '^to  proceed  to  her 
destination.'' 
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The  ezigencj  did  uot  present  one  of  those  onlioarj  incidents 
which  the  ship's  husband  may  of  coarse  meet  and  overcoine  under 
his  usual  power,  without  recourse  to  an  owner,  where  that  is  prao- 
ticable.  And  there  was  no  such  ground  for  inferring  authority 
as  may  exist  where  an  owner  leaves  the  ship's  husband  to  &ce  sd 
emergency  without  the  benefit  of  an  express  direction  as  to  the 
courao  he  is  to  pursue  in  such  an  event,  and  at  the  same  time  either 
withholds  or  does  uot  afford  opportunity  to  obtain  his  advice  or 
decision.  Tlio  case  was  one  which  dictated  a  reference,  if  practica- 
ble, to  the  defendants  Chambers,  if  it  was  intended  to  bind  them 
personally,  and  according  to  the  finding  there  was  no  obstacle  in 
the  way  of  doing  so.  They  were  in  the  neighboring  county  of 
Genesee,  and  where  they  could  be  speedily  communicated  with,  and 
most  likely  within  the  space  of  a  few  minutes,  by  resorting  to  the 
telegraph.  Merritt  v.  Walsh,  32  N.  Y.  685  ;  Gager  v.  Babcock,  48 
id.  154 ;  s.  c,  8  Am.  Rep.  532 ;  Beldon  v.  Oampbell^  supra;  Wwi- 
mff  £  Beach  Iron  Worht,  etc,  v,  Sktsen,  31  Conn.  51 ;  2  Bdl 
Com.  199. 

Finally,  the  case  made  by  the  finding  does  not  contain  '^  either 
direct  proof  or  a  strong  presumption  "  that  the  authority  was  '* posi- 
tively conferred,"  and  it  therefore  does  not  establish  what,  accord- 
ing to  the  doctrine  laid  down  by  Judge  Stobt,  was  absolutely 
requisite  to  "bind  "the  defendants  Chambers.  Story  on  Part, 
§446. 

In  the  able  argument  submitted  for  the  plaintiff,  the  authority 
chiefly  relied  on  was  Barker  y,  Highley^  15  C.  B.  (N.  S.)  27;  s.  c, 
L.  J.  C.  P.  270,  and  it  was  pressed  with  much  force;  and  perhaps 
no  other  single  case  cati  be  found  having  so  many  points  in  com- 
mon with  the  one  before  us.  The  broad  proposttiou  was  there  laid 
down  that  "the  ship's  husband,  or  managing  owner,  is  an  agent 
appointed  by  the  owners  to  do  what  is  necessary  to  enable  the  ^ip 
to  prosecute  her  voyage  and  earn  freight." 

Now  it  is  scarcely  necessary  to  say  that  this  statement  cannot  be 
taken  literally  and  without  regard  to  the  facts  which  bore  upon  the 
controversy  and  qualified  the  discussion.  The  court  naturally  as- 
sumed there  would  be  no  failure  to  understand  that  what  was  said 
was  with  tacit  reference  to  all  the  modifying  conditions  in  the  case; 
and  felt,  consequently,  that  it  would  be  an  idle  performance  to  ex- 
pressly repeat  them. 

The  statement  must  be  restricted  to  the  question  as  shaped  and 
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moiUfied  by  the  state  of  facts  of  iwhich  all  >were  cognizant^  and  aboat 
whieh  there  was  no  thoaght  of  controversy.  Unless  this  is.  dene 
the  obseryatioD  of  the  coart  must  be  wholly  rejected  as  in  plain 
contradiction  of  settled  law^  and  moreover  as  not  reasonable  at  all 
upon  Its  faoe.  In  terms  it  takes  no  notice  of  those  variations  of 
power,  which  depend  on  variations  of  circumstances  and  impute  an 
authority  in  the  agent  in  all  cases  to  do  whatever  the.owners  could  do 
themaelves  if  actually  present  and  jconsenting.  Oertainly,  the  law 
is  not  so.  The  result  adjudicated  was,  that  on  the  facts  the  co- 
owner  was  liable  to  the  surety  on  the  bail  bond  for  the  money  the^ 
latter  had  been  compelled  to  pay. 

Bat  what  were  the  facts?  There  were  two  »co-owners,  and  one 
was  managing  owner  or  ship's  husband.  The  vessel  ran  against 
another  resael,  whereby  she  became  liable  to  seizure  for  the  tort 
Bat  her  owners  were  likewise  liable  personally.  Process  wus  taken 
in  the  admiralty  against  her,  and  she  was  accordingly  attached. 
The  co-owner,  who  was  not  ship's  husband,  was  abroad  and  beyond 
reach.  The  other  was  hence  left  by  his  co-proprietor  to  act  on  his 
individual  judgment  and  with  the  like  power  of  a  partner. 

The  case  was  within  the  rule  stated  by  Chancellor  Kbkt,  that 
'^asthe  law  presumes  that  the  common  possessors  of  a  valuable 
ciiattel  will  desire  whatever  is  necessary  to  the  preservation  and 
profitable  employment  of  the  common  property,  part-owners,  .on  the 
spot,  have  an  implied  authority  from  the  absent  part-owners,  to 
order  for  tho  common  concern  whatever  is  necessary  for  the  preser- 
vation and  proper  employment  of  the  ship."  3  Kent  Com.  155. 
Accordingly,  tho  managing  part-owner,  who  was  "  on  tho  spot  "or 
satBciently  near  for  the  purpose,  assumed  to  act  for  the  '^  absent 
part-owner"  and  caused  a  bond  to  be  given  (and  as  explained  in  a 
later  case)  in  the  name  of  himself  and  his  absent  co-owner  for  the 
release  of  the  ahip,  and  procured  Barker  to  become  surety.  The 
ship  was  thereupon  discharged  from  arrest,  and  she  proceeded  on 
her  voyage,  earned  freight,  and  was  lost  whilst  under  insurance  for 
the  benefit  of  her  owners.  The  absent  co-owner,  Highley,  received 
his  share  of  the  freight  and  of  the  insurance  money.  The  suit  in 
admiralty  having  terminated  in  favor  of  the  plaintiffs  there,  the 
surety  was  compelled  to  pay  the  damages,  interest  and  costs,  and 
he  sued  Highley  for  indemnity.  The  being  placed  under  such 
formal  contract  relation  to  the  transaction  as  to  entitle  Barker,  the 
Buetyy  to  maintain  a  claim  against  him  personally  for  repayment. 
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did  not  alter  Iligkley's  liability  in  its  esseatial  character.  His  con- 
dition was  not  changed  from  that  of  mere  holder  of  an  interest  sub- 
ject to  a  charge  for  which  he  was  not  personally  liable,  to  that  of 
one  personally  liable,  and  for  the  entire  charge.  The  collisioa 
authorized  a  personal  remedy  against  him,  and  the  new  obligation 
did  no  more.  He  could  not  object  that  it  was  incumbent  on  his 
co-owner  to  have  recourse  to  him  before  assuming  to  connect  bim 
with  the  bonding  of  the  ressel.  By  his  absence  he  precluded  ail 
opportunity  to  do  otherwise  than  act  on  a  presumption  of  what  be 
wished,  and  left  his  co-owner  to  proceed  on  that  basis.  He  coold 
not  object  that  no  power  was  given  to  shift  his  concern  with  the 
seizure  from  a  non-personal  to  a  personal  liability.  No  such  change 
was  made.  The  liability  was  personal  before  as  well  as  after.  He 
could  not  object  that  in  getting  bail  his  co-owner  did  not  attempt 
to  act  for  him.  The  bail  was  given  in  his  name.  He  oould  not 
object  that  he  had  done  nothing  tending,  however  remotely,  to  waive 
his  defense  or  estop  him  from  asserting  his  entire  want  of  connec- 
tion with  the  transaction.  When  he  received  his  share  of  the  freight 
which  the  liberation  of  the  vessel  enabled  her  to  earn,  and  took  his 
portion  of  the  insurance  money  which  arose  as  an  indemnity  for 
her  loss,  he  accepted  benefits  connected  in  some  degree  with  the  fact 
which  caused  her  to  be  restored,  and  supplied  some  evidence  tend- 
ing to  show  his  acquiescence  in  what  had  been  done  in  that  direc- 
tion. These  facts  and  considerations  distinguish  the  two  cases  in 
the  clearest  manner,  and  prove  as  it  seems  to  me  that  Barker  v. 
Highley,  instead  of  being  an  authority  in  favor  of  the  power  ascribed 
to  the  acting  co-owner  here,  is  negatively  an  authority  the  other 
way,  if  fairly  applicable  at  all  to  the  precise  issue  to  bo  determined. 

In  regard  to  the  second  question  only  a  few  words  are  called 
for. 

A  person  who  consents  to  become  surety  for  a  party  in  a  legal 
proceeding  must  see  to  it  that  he  acts  upon  the  request  of  the  party 
himself,  or  his  attorney  or  agent  duly  authorized  to  represent  him 
in  that  particular.  Oager  v.  Babcock,  48  N.  Y.  160,  IGl;  s.  a,  8  Am. 
Rep.  532.  And  when  the  question  of  authority  concerns  the  act 
of  a  part-owner  of  a  vessel,  and  the  act  is  one  which  may  be  on  his 
individual  account,  and  not  on  the  account  of  his  co-owner,  and 
the  transaction  does  not  furnish  explanation  on  its  face,  it  is  in- 
cumbent on  him  who  alleges  that  the  act  was  on  behalf  of  both  to 
show,  as  matter  of  fact,  that  it  was  so.     Broom's  Com.  634, 53& 


APBIL  TERM,  1880.  175 

*  ■  ■  ■ 

Mitchell  V.  Chambers. 

Now  Lester  livas  owner  of  half  of  the  Teasel^  not  only  at  the  time 
of  the  arrcBt  but  also  for  the  whole  preceding  period  in  which  the 
aeveral  claims  arose^  and  had  consequently  a  large  and  much  the 
largest  interest  to  be  protected  and  fostered.  It  was  quite  com- 
petent for  him  to  acton  his  own  account  when  he  proceeded  to  get 
the  Tessel  liberated.  The  stipulation  or  recognizance  was  made  by 
him  as  solo  principal  and  by  Mitchell  as  his  surety,  and  the  finding 
is  express  that  the  request  to  the  latter  to  become  surety  proceeded 
from  Lester  and  Fuller,  and  that  ^' Lester  signed  the  said  stipula- 
tion as  principal  and  as  claimant/'  and  that  Mitchell  '^  signed  and 
executed  as  surety."  The  plain  meaning  is  that  Lester  was  prin- 
cipal and  Mitchell  his  surety. 

There  is  no  finding  or  suggestion  that  the  defendants  Chambers 
were  parties  to  the  request  made  to  Mitchell,  or  that  the  proceed- 
ings were  in  their  behalf,  or  authorized  or  desired  by  them,  or  that 
Lester  or  Fuller  assumed  to  be  their  agents.  Neither  is  there  any 
finding  that  Lester  assumed  to  represent  or  had  it  in  his  mind  to 
represent  any  interest  except  his  own  and  possibly  Fuller's.  On 
the  other  hand,  the  stipulation  indicates  and  the  finding  states  that 
Lester  acted  '*as  principal  and  claimant"  and  the  effect  is  to  raise 
an  inference  that  he  did  not  act  for  the  defendants  Chambers. 
According  to  the  obvious  construction  of  tho  finding,  Lester,  in 
getting  Mitchell  to  become  surety  and  in  doing  what  was  done,  did 
not  intend  to  act  and  did  not  assume  jo  act  for  thoso  parties,  and 
did  not  intend  to  get  Mitchell  and  did  not  assume  to  get  him  to  be 
their  surety,  and  there  is  no  finding  of  any  conduct  on  the  part  of 
the  Chambers  tending  in  any  manner  to  indicate  their  accession  to 
the  transaction  or  submission  to  liability. 

The  result  is  that  as  to  the  defendants  below,  Robert  Chambers 
and  Garry  Chambers,  who  alone  made  defense,  and  on  whose  ac- 
count only  tho  case  has  come  up,  the  judgment  must  be  reversed, 
and  judgment  must  be  entered  in  this  court  on  the  findings  in  favor 
of  the  said  Robert  Chambers,  as  survivor  of  himself  and  the  said 
Garry  Chambers,  and  for  the  costs  of  both  courts. 

The  other  justices  concurred. 

Judgment  reversed. 
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At&iffnmmU  for  bmi^  of  eredUon^^candUUm  for  rdium. 

An  aBaignment  ior  the  benefit  of  creditors  binding  the  creditors  to  aooeptaim 

and  release  of  their  claims  in  full  is  void.* 


B 


ILL  in  aid  of  an  execution.     The  defendant  had  judgment 
below.    The  opinion  states  the  point. 


Dallas  Bondemafiy  for  complainant 
E.  M,  Irtshy  for  defendants. 

Campbell,  J.  [Omitting  minor  points.]  But  beyond  this  we 
think  the  assignment  contains  a  proyision  which  cannot  be  sas- 
tained.  After  providing  in  a  proper  manner  for  paying  over  the 
proceeds  to  creditors  ratably  in  certain  classes,  it  ends  with  this 
clause  :  ''  And  the  creditors  of  the  said  parties  of  the  first  part 
agree  to  their  said  assignment,  and  that  they  will,  as  soon  as  their 
just  proportion  of  the  proceeds  of  said  property  shall  be  paid  to 
them,  release  their  claims  in  full  and  discharge  eaid  parties  from 
all  liabilities  to  them.'' 

We  cannot  accede  to  the  correctness  of  the  suggestion  that  this 
clause  is  surplusage  and  not  intended  to  bind  the  creditors.  The 
assignment  must  be  taken  together,  and  wo  think  the  only  reason- 
able construction  it  will  bear  is  that  every  creditor  by  accepting  his 
dividends  releases  the  debtors. 

Such  a  condition  has  been  maintained  in  some  States.  Bat  it 
seems  to  us  to  be  entirely  repugnant  to  the  whole  theory  of  general 
assignments.  While  a  debtor  at  the  common  law,  and  until  re- 
strained by  statute,  could  pay  creditors  in  such  order  of  preference 
as  he  chose,  ho  was  nevertheless  bound  to  devote  all  his  nnexempted 
property  unreservedly  to  the  payment  of  his  debts.  Under  this 
assignment,  if  all  the  creditors  should  decline  giving  releases,  the 

*  To  same  effect,  Duggan  ▼.  Bliss  (4  Colo.  223),  84  Am.  Bep.  60.  Oontm,  daytim  ▼.  Jbftn* 

«m,  ante,  40. 
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whole  trust  would  fail,  if  this  coudition  were  enforced.  An  in- 
solTeut  debtor  lias  no  right  to  dictate  terms  which  shall  make  him 
inde|)eudeiit  of  his  legal  obligations.  It  may  be  that  this  is  not 
technically  »  (rust  for  his  own  benefit, —  which  would  be  in  plain 
Tiolation  of  law,-^  but  it  is  practieaily  so,  and  accomplishes  more 
sweeping  results.  If  the  property  were  not  assigned,  creditors 
could  by  legal  process  exhaust  it  and  still  leave  him  liable  on  all 
debts  not  fully  satisfied.  A  general  assignment  can  only  change 
the  method  of  applying  property  in  payment,  by  what  ought  to  be 
a  fairer  and  less  wasteful  division.  But  it  is  contrary  to  justice 
and  against  pnblic  policy  to  allow  debtors  to  coerce  their  creditors 
into  releasing  their  debts. 

The  New  York  doctrine,  which  is  set  out  in  the  cases  collected 
in  Bnrrill  on  Assignments,  331,  343,  appears  to  us  the  sound  rule 
on  this  subject,  and  most  in  harmony  with  our  own  decisions  on 
the  general  subject  of  assignments.  This  particular  question  has 
not  been  formally  before  us.  See  also,  Spencer  v.  Slater^  4  Q,  B. 
Div.  13. 

The  decree  below  dismissing  the  bill  must  be  reversed  with  costs 
of  both  courts  and  a  decree  entered  holding  the  assignment  void 
aa  against  complainant's  levy. 

Marstok,  C.  J.,  and  Graves,  J.,  concurred. 

CoOLET,  J.  (dissenting).  I  have  not  found  in  the  proofs  in  this 
case  any  evidence  of  the  frauds  charged  in  the  bill.  Neither  do  I 
think  that  the  assignment  is  void  on  its  face.  The  clause  supposed 
to  invalidate  it  is  the  following  :  **And  the  creditors  of  said  party 
of  the  first  part  agree  to  their  said  assignment,  and  that  they  will 
as  soon  as  their  just  proportion  of  the  proceeds  of  said  property 
shall  be  paid  to  them,  release  their  said  claim  in  full  and  discharge 
aaid  parties  from  all  liability  to  them.*'  This  clause  is  inserted  in 
an  assignment  not  signed  or  intended  to  be  signed  by  the  creditors, 
and  which  contains  no  provision  depriving  creditors  of  dividends 
nnder  the  assignment  in  case  they  refuse  to  assent.  On  the  contrary 
the  assignee  is  to  pay  to  the  several  creditors  equally  in  proportion 
to  their  several  demands,  and  the  creditors  may  demand  and  recover 
their  proportions,  without  entering  into  any  stipulations  or  sub- 
mitting to  any  conditions  whatsoever.  If  any  consent  to  a  discharge 
of  the  asslsrnors  is  co  be  implied  as  against  ii\Q  creditors,  it  must 
Vol.  XXXVIII  —  'IZ 
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spring  from  the  fact  that  thoy  accept  dividends  under  the  assign- 
ment ;  but  when  it  is  made  the  imperative  duty  of  the  assignee  to 
pay  these  without  exacting  conditions,  and  when  no  trust  is  reserved 
in  favor  of  the  assignors  until  all  debts  are  paid  in  full,  there 
seems  to  be  no  foundation  whatever  for  an  implied  release.  Any 
creditor  whom  the  assignee  should  refuse  to  pay  ratably  would  be 
entitled  to  call  him  to  account  in  equity,  and  it  could  be  no  defense 
that  the  creditor  refused  to  release,  so  long  as  the  assignees  have 
required  payment  to  all  unconditionally.  *  And  surely  the  receipt 
of  that  which  the  law  entitles  one  to  demand  as  of  right  cannot  be 
construed  into  an  acceptance  of  conditions. 


White  v.  Hapemak. 

(48  Mich.  267.) 

Adverse  possession  —  agreement  as  to  boundary  —  mistake. 

By  oral  agreement  between  two  adjoining  owners  of  land  one  maintained  a  di- 
vision fence  entirely  within  bis  own  bounds  for  more  than  twenty  yean. 
Sabfiequently  he  removed  it  to  the  true  boundary.  Held,  that  ejectment 
T^onld  not  lie  in  favor  of  the  other  for  the  strip  of  land  between  the  old  line 
of  the  fence  and  the  trne  boundary.* 

EJECTMENT .    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

M,  Barton,  for  plaintiff  in  error. 

U,  A.  Maker,  for  defendants  in  error. 

CooLEY,  J.  This  action  is  ejectment  for  land  described  in  the 
declaration  as  a  **  portion  of  a  strip  of  land  ten  rods  wide  oflF  from 
the  west  side  of  the  south-east  quarter  of  the  south-west  quarter  of 
section  35/'  in  the  township  of  Grattan.  Neither  the  width  nor  the 
length  of  this  strip  is  given,  nor  any  thing  else  whereby  it  maybe 
identified  and  possession  given  in  case  the  plaintiff  should  recover. 
The  declaration  is  therefore  fatally  defective  and  no  judgment  for 
the  plaintiff  could  be  given  upon  it. 

As  however  the  merits  of  the  controversy  between  the  parties  have 

*"^^^— ^^^— ^— ^^^—  ■  -         - I, 

*  See  McArUiur  v.  Luee^  Evans  v.  mOer,  post. 
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been  fully  examined  in  this  case,  and  the  result  of  the  ease  going 
off  CD  a  defect  of  pleadings  would  probably  be  a  new  suit,  it  may  he 
proper  to  examine  the  exceptions.  It  appears  from  the  case  made  by 
the  plaintiff  that  the  parties  to  the  suit  own  adjoining  lands;  that 
some  twenty-five  years  before  this  suit  was  instituted  it  was  agreed 
between  the  parties  then  owning  these  lands  respectively,  and  under 
whom  plaintiff  and  defendants  have  derived  their  titles,  that  the 
grantor  of  defendants,  for  a  sufficient  consideration,  should  main- 
tain a  division  fence  between  them^  but  that  he  should  place  and 
keep  it  entirely  within  the  bounds  of  his  own  land.  The  agreement 
was  oral,  and  was  observed  for  more  than  twenty  years,  when  de- 
fendants moved  the  fence  npon  the  line  of  division  between  the  re- 
spective parcels.  This  suit  was  thereupon  instituted  to  recover  the 
narrow  strip  of  land  between  where  the  fence  formerly  was  and 
where  it  has  now  been  placed. 

Confessedly  this  strip  of  lands  belongs  to  the  defendants,  unless 
they  have  lost  it  in  consequence  of  the  oral  arrangement  already  men- 
tioned, and  the  long  acquiescence  of  their  grantor  and  themselves 
in  the  fence  being  maintained  in  accordance  therewith.  It  is  not 
claimed  that  the  oral  arrangment  could  of  its  own  force  deprive  the 
owner  of  his  title ;  it  was  void  in  law,  and  the  grantor  of  defend- 
ants might  at  any  time  have  withdrawn  from  and  refused  any  longer 
to  be  bound  by  it.  There  is  no  pretense  that  the  land  has  at  any 
time  been  possessed  adversely  to  the  true  owner;  on  the  contrary 
the  title  of  defendants  and  their  grantor  has  always  been  recognized, 
and  was  conceded  in  the  agreement  itself.  It  is  urged  in  the  brief 
of  plaintiff  that  defendants  are  now  estopped  from  repudiating  an 
arrangement  so  long  observed,  but  the  grounds  of  estoppel  are  not 
very  clearly  indicated.  One  certainly  cannot  be  estopped  from 
asserting  a  title  against  a  party  who  has  always  known  of  and  always 
recognized  it.  Moreover,  as  was  shown  in  Hayes  v.  Livingston,  34 
Mich.  384 ;  8.  c,  22  Am.  Rep.  533,  the  title  to  lands  cannot  pass 
bj  estoppel,  and  if  the  plaintiff  claims,  not  the  title,  but  the  right 
to  permanent  possession,  this  comes  to  the  same  result  and  is  equally 
admissible-     Nims  v.  Sherman,  43  Mich.  45. 

The  plaintiff  suggests  no  other  ground  of  recovery,  and  it  follows 
that  the  judgment  which  was  given  in  tho  Circuit  Court  for  the 
defendants  must  bo  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 
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HaBBIS  V.    HOPKIN8. 
(48  Mich.  7i3.) 

g^^  evidence— posMsHon. 

An  eseented  gift  of  furniture  from  a  mother  to  a  son  may  be  *n'«™^ J^ 
eTidenoe  of  her  dechirations  of  such  intent,  and  the  remaining  of  the  eon  « 
her  house  where  the  furniture  was,  until  her  death. 

REPLEVIN.     The  opinion  states  the  point     The  plaintiff  had 
jl\f    judgment  below. 

James  H.  Pound,  for  plaintiff  in  error. 

Oeorge  A.  Cody,  for  defendant  in  error. 

Campbell,  J.  Defendant  in  error  sued  Mary  Harris  in  replevin 
before  Alexander  G.  Comstock,  a  justice  of  the  peace  of  Wayne 
county,  to  recover  certain  furniture  which  he  claimed  as  belonging 
to  the  estate  of  decedent,  and  which  Mary  Harris  claimed  as  belong- 
ing to  Myron  and  Harvey  Blaun,  by  gift  from  decedent  The  justice 
tound  there  had  been  a  valid  gift  The  case  was  taken  on  certioran 
to  the  Wayne  Circuit  Court,  where  the  justice's  judgment  was  re- 
versed.    It  now  comes  up  on  error  from  the  Circuit  Court 

The  justice  returns  that  he  was  satisfied  there  had  been  an  actual 
gift  and  delivery  by  decedent  to  Myron  and  Harvey,  who  were  her 
sons.  The  record  shows  she  states  positively  that  she  had  gi^en 
the  property  to  them,  and  there  were  previous  declarations  of  an 
intent  to  give  it.  It  shows  also  that  one  of  the  sons  remained  at 
the  house  till  his  mother's  death.  We  think  there  was  enough  to 
justify  the  justice  in  coming /is  ho  did  to  the  conclusion  that  all 
the  parties  understood  there  was  a  complete  gift  without  any  inten- 
tion of  revocation,  and  with  such  possession  as  was  possible.  "^ 
think  further  tliat  the  evidence  would  have  justified  the  finding  of 
a  complete  gift  in  prcBsenii,  if  the  justice  had  so  found. 

Under  circumstances  such  as  appeared  in  this  case  it  was  a  very 
natural  and  reasonable  thing  for  a  motlier  to  desire  to  have  her 
property  go  directly  to  her  children  without  the  expense  of  admin- 
istration, and  the  case  does  not  indicate  that  the  suit  was  hTOivp' 
in  furtherance  of  justice. 
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We  think  the  Circuit  Court  erred  in  reversing  the  judgment  of 

the  justice.    The  judgment  of  the  Circuit  Court  must  be  reversed, 

and  that  of  the  justice  affirmed,  with  costs  of  this  court  and  of  the 

Circuit 

Judgment  reversed. 

The  other  justices  concurred. 


Millar  v.  Cuddy. 

(48  Mich.  27a.) 

Oontrcui  — for  vage$  —  what  employer  thinki  ieorth. 

An  agnement  bj  a  master  to  jmj  a  servant  what  the  master  thinks  he  is 
worth  binds  the  master  to  pay  wliat  the  services  are  reasouablj  worth. 

ASSUMPSIT.     The  opinion  states  the  point.    The  plaintiff  had 
judgment  below. 

George  H.  Prentis,  for  plaintiffs  in  error. 
James  H.  Pound,  for  defendant  in  error. 

tf  ABflTOK,  C.  J.  We  have  been  unable  to  discoTer  any  error  in 
this  case.  The  conversation  that  took  place  between  Brace  and 
one  of  the  plaintiffs  was  clearly  admissible  in  evidence.  It  was  the 
commencement  and  a  part  of  the  conversation  or  negotiations 
which  led  to  the  employment  of  the  defendant  in  error.  It  had  a 
tendency  to  show  that  a  fixed  amount  was  to  be  paid,  and  was  ad- 
missible in  any  view  of  the  case.  On  the  other  hand  the  defend- 
ants below  denied  that  any  sum  was  agreed  upon,  but  that  they 
were  to  pay  him  what  they  thought  ho  was  worth  to  them.  This 
could  not  mean  that  they  could,  after  the  services  had  been  per- 
formed, fix  the  compensation  at  such  sum  as  they  pleased.  Parties 
may  make  such  an  agreement,  but  we  think  this  language  does  not 
Warrant  any  such  view.  If  no  agreement  as  to  compensation  was 
made,  then  the  law  would  imply  that  they  should  pay  what  his 
servicos  were  reasonably  worth,  and  the  court  so  instructed  the  jury. 

[Omitting  minor  point.] 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
The  other  justices  concurred. 
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People  v.  Arnold. 

(48  Mich,  aas.) 

Onminal  law  —  evidence  —  testimony  ofprinoner  on,forfner  triak 

On  a  second  trial  for  felony  the  prosecution  may  put  in  as  affirmative  evidence 
the  testimony  of  tlie  prisoner  on  the  former  trial,  with  a  view  of  contradici- 
ing  it,  although  he  does  not  testify  on  the  second  trial. 

T  AROENY.     The  opinion  states  the  case. 

Attorney' General  Olio  Kirchner,  for  tlie  people. 
George  H.  Pe7iniman,  for  respondent. 

COOLET,  J.  This  case  comes  up  on  exceptions  to  the  rulings  of 
the  Recorder  of  Detroit,  taken  on  the  second  trial  of  the  defendant 
for  the  crime  of  larceny,  charged  to  have  been  committed  October 
3  1878.  The  firm  of  A.  N.  Sabin  &  Co.,  produce  and  commission 
dealers,  were  the  prosecutors,  and  the  theory  of  the  prosecution  was 
that  defendant  came  to  their  place  of  business  on  pretense  of  mak- 
ing a  purchase  of  flour,  and  engaged  their  attention  while  a  con- 
federate committed  the  larceny.  On  the  first  trial  the  defendant 
took  the  stand  in  his  own  behalf,  and  undertook  to  account  for  his 
presence  at  Sabin's  in  the  following  statement :  That  he  lived  in 
Cleveland,  Ohio,  and  haS  been  engaged  there,  among  other  things, 
in  shipping  cheese  to  Chicago  ;  that  a  few  days  before  the  time  of 
the  alleged  offense,  a  gentleman  from  Buffalo,  named  Foster,  had 
come  to  see  him  to  get  him  to  buy  apples  in  Michigan  ;  that  he  had 
gone  to  Chicago  on  business  there,  making  inquiries  as  to  apples  on 
the  way  ;  that  he  came  to  Detroit  October  1,  1878,  and  on  the  next 
day  he  received  a  letter  from  his  cousin,  who  was  head  book-keeper 
in  the  firm  of  Chandler  &  Son,  on  Ontario  street,  Cleveland,  re- 
questing him  to  make  inquiries  as  to  flour  in  Detroit,  and  that  it 
was  in  pursuance  of  this  request  that  he  went  to  Sabin's  and  was 
there  at  the  time  of  the  alleged  larceny. 

The  defendant  was  convicted  on  the  first  trial,  but  the  verdict  was 
Bet  aside,  and  on  the  second  trial  the  above  statement  was  put  in 
evidence  by  the  prosecution,  with  the  avowed  purpose  of  following 


APRIL  TERM,  1880,  183 

People  V.  Arnold. 

it  with  evidence  that  defendant's  pretense  of  business  at  Sabin's 
was  wholly  false.  The  defendant  objectM  to  its  introduction,  but 
the  objection  was  overruled. 

William  Chandler  then  testified  for  the  prosecution  that  he  had 
for  years  been  employed  by  the  firm  of  Chandler  &  Son,  in  Cleve- 
land ;  that  in  September  and  October,  1878,  he  was  the  head  book- 
keeper of  that  firm ;  that  he  did  not  know  defendant,  nor  did  he 
ever  see  him  to  his  recollection  ;  that  defendant  was  not  his  cousin  ; 
that  he  bad  never  written  to  defendant  in  September  or  October, 
1878,  or  at  any  other  time  or  place,  to  inquire  from  him  the  price 
of  flour,  and  that  Chandler  &  Son  never  dealt  in  flour  at  all. 

The  only  question  worthy  of  notice  which  the  record  presents, 
is  whether  the  court  erred  in  admitting  in  evidence  the  statement 
of  the  defendant  on  the  former  trial,  and  the  evidence  of  Chandler 
to  contradict  it  The  defendant,  on  the  second  trial,  made  no 
statement  whatever. 

It  cannot  be  claimed  with  any  reason  that  giving  in  evidence  the 
defendant's  statement  violates  any  privilege  which  the  statute  con- 
fers upon  him.  He  gives  evidence  in  this  manner  on  his  own  be- 
half, at  his  option,  and  is  not  to  be  subjected  to  unfavorable  infer- 
ences because  he  withholds  it.  But  when  it  is  in,  it  is  to  be  treated 
like  any  other  evidence,  and  may  be  contradicted  and  shown  to  be 
false.  Defendant  has  no  claim  to  be  protected  against  the  exposure 
of  this  falsehood  where  he  indulges  in  it  for  his  own  exculpation* 
He  runs  the  risk  of  this  exposure  when  he  invents  a  false  defense. 

The  peculiarity  of  this  case  consists  in  tho  defendant's  statement 
being  put  in  on  the  second  trial,  not  by  the  defendant  himself,  but 
by  the  prosecution.  It  is  not  therefore  evidence  in  the  case  except 
as  the  prosecution  makes  it  so,  and  the  prosecution  puts  it  in,  not 
that  reliance  may  be  placed  upon  it,  but  for  the  very  purpose  of 
showing  its  falsity.  It  is  proved  as  a  declaration  by  the  prisoner 
that  it  may  be  followed  by  evidence  that  he  has  attempted  to  de- 
ceive and  mislead  by  it.  And  the  question  is  whether  from  the 
statement  itself  or  from  the  use  which  was  made  of  it,  inferences 
unfavorable  to  tho  prisoner's  innocence  might  rightly  be  drawn. 

It  was  never  doubted  that  the  conduct  of  a  suspected  party  when 
charged  with  a  crime  may  be  put  in  evidence  against  him  when  it 
is  such  as  an  innocent  man  would  not  bo  likelv  to  resort  to.  Thus 
it  may  be  shown  that  he  made  false  statements  for  the  purpose  of 
misleading  or  warding  off  suspicion;  though  these  are  by  no  means 
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conclusive  of  guilt,  they  may  strengtheu  the  inferences  arising  from 
other  facts.  State  v.  Williams,  '27  Vt.  T24;  Hex  v.  HigghiSy  3  C.  & 
P.  603;  Rex  v.  Steptoe,  4  C.  &  P.  397.  So  it  may  be  shown  that 
the  accused  fled  to  escape  arrest,  or  broke  jail  or  attempted  to  do 
so  ( Whaley  v.  State^  11  Ga.  123),  or  offered  a  bribe  for  his  liberty 
to  his  keeper  {People  v.  Rathbun,  21  Wend.  509).  These  are 
familiar  cases  and  I'est  in  sound  reason.  But  the  case  of  deliberate 
fabrication  of  evidence,  or  of  attempt  in  that  direction,  would  seem 
to  be  still  plainer.  In  People  v.  Marion,  29  Mich.  31,  39,  an  ob- 
jection to  evidence  that  the  defendant  had  attempted  to  tamper 
with  a  witness  and  with  the  jury  was  thought  so  manifestly  baseless 
that  it  could  scarcely  be  made  seriously.  In  Commonwealth  v. 
Webster,  Bemis,  210,  anonymous  letters  written  by  defendant  to 
mislead  the  officers  were  received  as  bearing  upon  his  guilt  All 
these  attempts  to  avoid  a  trial,  to  evade  conviction  by  frauds  upon 
the  law,  or  to  lead  suspicion  and  investigation  in  some  other  di- 
rection by  false  or  covert  suggestions  or  insinuations,  are  so  unlike 
the  conduct  of  innocent  men  that  they  are  justly  regarded  as  giving 
some  evidence  of  a  consciousness  of  guilt.  They  do  not  prore  it, 
but  the  jury  are  entitled  to  consider  and  weigh  them  in  connection 
with  the  more  direct  evidence.  Toler  v.  State,  16  Ohio  Si  583, 
585. 

In  this  case  the  prosecution  were  allowed  to  show  that  the  de- 
fendant had  deliberately  fabricated  a  false  statement  which,  if  troe, 
would  have  been  sufficient  for  his  full  exculpation.  What  condact 
could  possibly  be  more  suggestive  of  guilt  ?  An  attempt  to  escape 
may  be  due  to  fright  exclusively  ;  and  an  effort  to  direct  attention 
to  another  may  be  made  in  good  faith,  and  in  the  belief  that  tbe 
other  is  the  guilty  person  ;  but  this  is  a  deliberate  attempt  to  de- 
ceive the  court  and  jury,  and  while  not  constituting  perjury,  be- 
cause not  under  oath,  it  has  and  was  intended  to  have  all  the  effect 
of  perjury  on  the  case  being  tried.  It  betrays  a  consciousness  that 
unless  the  jury  are  made  to  believe  a  falsehood,  the  case  against  the 
party  is  sufficient  to  convict  him,  or  at  least  to  put  him  in  peril,and 
it  is  made  when  the  party  has  the  assistance  of  counsel,  and  when 
he  is  no  longer  agitated  by  the  first  excitement  of  the  accusation. 
It  presents  therefore  all  the  evidences  which  conduct  can  furnish  in 
any  case,  that  the  accused  is  in  a  peril  from  which  straightforward 
and  honorable  conduct  is  not  likely  to  relieve  him. 

Suppose  the  defendant  on  the  first  trial  had  relied  upon  an  aIi}^ 
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shown  by  his  own  evidence,  and  on  the  second  had  gone  upon  the 
stand  with  an  admission  of  his  presence,  bat  with  some  excuse;  shall 
the  prosecution  be  precluded  from  showing  how  he  has  undertaken 
bj  bis  own  evidence  to  prove  inconsistent  defenses  ?  It  seems  to 
me  that  there  can  be  no  just  or  sensible  rule  of  law  that  can  thus 
shield  falsehood^  when  it  is  made  use  of  to  mislead  justice. 
The  recorder  should  be  advised  to  proceed  to  judgment. 

Judgment  affirmed. 

HABSTONy  C.  J.^  and  Oroves,  J.^  concurred;  Campbell,  J^ 
dissented. 


AXFORD   V.   MaTTHBWS. 
(48  Mich.  887.) 

Action  —  troner — possesnan  by  mortgagee. 

An  aaslgiiee  for  benefit  of  creditors  cannot  maintain  trover  against  a  United 
States  manbal  for  goods  of  the  assignor  taken  hy  him  ander  attachment 
from  the  possession  of  the  assignor's  mortgagee. 

TROVEB.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Whner  £  Speed,  for  plaintifi  in  error. 

Griffin  d  Dickinson,  for  defendant  in  error. 

Graves,  J.  As  United  States  marshal  the  defendant  in  error 
seized  a  quantity  of  goods  under  a«;tachmeuts,  and  the  plaintiff  in 
error,  being  assignee  of  the  attachment  debtors  for  the  benefit  of 
their  creditors,  brought  trover.  The  verdict  went  in  favor  of  the 
marshal. 

It  was  made  a  question  on  the  trial  whether  the  plaintiff  had 
such  possession  or  right  of  possession  as  entitled  him  to  sue  in  tro- 
ver, and  the  case  is  now  to  be  decided  according  to  the  answer 
which  should  be  given. 

Some  time  prior  to  the  assignment  the  assignors  had  mortgaged 
their  stock,  and  in  the  course  of  a  day  or  two  after  the  assignment 
YoL.  XXXVIII  — 24 
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the  mortgagees  took  steps  to  get  possession  uudcr  the  mortgages, 
and  to  dispossess  the  plaintiff  who  was  in  as  assignee.  As  a  conse- 
quence, the  2)osscssion  in  point  of  fact  became  disputed,  and  each 
side  claimed  to  be  in.  During  this  controversy  the  marshal  levied 
the  attachments.  The  facts  were  somewhat  equivocal  as  to  whether 
the  agents  of  the  mortgagees  or  the  plaintiff  were  in  possession  on 
these  occasions,  and  the  Circuit  judge  very  correctly  left  it  to  the 
jury,  and  in  view  of  the  instructions  it  is  a  necessary  inference  that 
they  found  the  agents  of  the  mortgagees  were  in.  lie  also  instructed 
the  jury  to  the  effect  that  in  case  the  mortgages  were  good  and 
valid,  and  the  agents  of  the  mortgagees  were  in  possession  and  hold- 
ing the  property  under  the  mortgages  when  the  attachments  were 
levied  by  the  marshal,  the  assignee  could  not  maintain   the  action. 

Under  these  instructions  the  jury  must  have  found  that  the  pos- 
session was  actually  in  the  agents  of  the  owners  of  valid  mortgages 
made  by  the  assignors  prior  to  the  title  of  the  plaintiff,  and  that 
such  possession  was  held  under  such  mortgages,  and  was  adverse 
and  not  in  subordination  to  the  later  title  conferred  on  the  plaintiff 
by  the  assignment. 

There  is  no  pretense  that  the  right  to  seize  and  hold  possession 
tinder  the  mortgages  was  not  complete  as  against  the  plaintiff.  On 
the  contrary,  the  bias  of  the  evidence  is  toward  the  fact  that  it  was, 
and  the  record  contains  nothing  different.  But  in  any  event  the 
court  would  not  assume  that  the  taking  and  holding  by  virtue  of 
the  mortgages  were  not  lawful,  in  order  to  make  out  error  in  the 
record.  By  necessary  construction  the  possession  and  right  of  pos- 
session, as  against  the  plaintiff,  were  in  the  mortgagees,  and  of 
course  the  implication  is  unavoidable  on  the  facts  that  the  plaintiff 
was  not  in  actual  possession  and  had  no  right  immediately  to  take 
possession,  nis  position  did  not  bring  him  within  tho  law  of  trover 
and  the  remedy  was  not  applicable.  The  view  taken  by  the  Circoic 
judge  of  the  law  arising  on  the  facts  was  correct.  The  right  us 
between  the  marshal  and  the  mortijagces  was  not  involved.  Cooley 
on  Torts,  445;  and  sec  Grove  v.  in\s'<?,  39  Mich.  IGI;  ]Vinship\- 
Keale,  10  Gray,  383 ;  Lord  v.  Price,  L.  R.,  9  Exch.  54  :  8  Eng.  505. 
In  the  last  case  the  plaintiff  had  bought  a  quantity  of  cotton  and 
paid  part  of  the  purchase-price,  but  the  property  remained  in  the 
vendor's  hands,  subject  to  his  lien  for  the  amount  left  unpaid,  and 
a  wrong-doer  converted  purt  of  it.  In  denying  the  right  of  the 
buyer  to  maintain  trover  against  him,  the  court  observed  that  the 
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right  of  pofisession  was  in  the  vendor,  so  that  in  case  of  non-pay« 
meiit,  at  the  proper  time,  of  the  amount  unpaid,  he  might  resell 
the  goods  and  I'epay  liimself  for  any  loss  sustained  on  the  resale. 
That  assuming  the  goods  to  have  been  tortiously  removed  without 
the  assent  of  the  vendor,  the  latter  might  have  maintained  trover 
for  the  same  things,  and  "  it  cannot  be  that  two  men  can  be  enti- 
tled, at  the  same  time,  to  maintain  an  action  for  the  same  goods." 

No  error  is  shown,  and  the  judgment  should  be  affirmed  with 
costs. 

Judgment  affirmed. 

The  other  justices  concurred. 


Briogs  v.  Brushaber. 

(43  Mich.  830.) 

Aaion  *~  of  fraud  in  cbtaimng  loan  on  false  security  —  wTien  lies  —  damages. 

Ad  •ctioD  for  damages  for  f raudalentlj  procuring  a  loan  on  inadequate  security 
may  be  maintained  as  soon  as  the  loan  is  made,  and  the  measure  of  damages 
is  the  difference  between  the  amount  of  the  loan  and  the  value  of  the  so* 
carities  at  the  date  of  the  loan,  with  interest  from  that  time. 

ACTION"  of  fraud.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 


ffenry  JT.  (Theever,  for  plaintiff  in  error. 
George  Oariner,  for  defendant  in  error. 

CooLET,  J.  Plaintiff  sued  defendant  for  fraud  in  inducing  her 
by  false  representations  to  make  a  loan  to  one  Ferchow  secured  by 
a  mortgage  on  land  which  was  worth  much  less  than  the  sum  loaned 
npon  it  The  case  was  tried  by  jury,  and  special  findings  are  re- 
turned. The  sum  loaned  was  $450,  and  for  this  a  mortgage  for 
teOO  was  taken.    The  mortgagor  was  irresponsible. 

The  jury  found  that  the  f rand  was  made  out  by  the  evidence,  and 
tbat  the  plaintiff  was  entitled  to  recover.  The  mortgage  however 
had  never  been  foreclosed,  and  was  still  in  the  hands  of  the  plaint- 
iff as  an  existing  security.    Under  these  circumstances,  although 
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the  jury  found  the  value  of  the  mortgaged  premises  to  be  only  $250, 
the  court  was  of  opinion  that  the  plaintiff  could  recover  nomiDal 
damages  only.  The  view  of  the  judge  seemed  to  be  that  no  actual 
damages  were  sustained  by  the  plaintiff,  or  would  be  until  an 
attempt  to  enforce  the  mortgage  had  been  made,  and  in  whole  or  in 
part  had  proved  unsuccessful. 

In  support  of  this  ruling  the  case  is  likened  to  an  action  upon  a 
guaranty  of  collection;  but  it  has  no  resemblance  to  such  an  action. 
Before  suit  can  be  brought  on  such  a  guaranty  the  plaintiff  mnst 
exhaust  his  remedy  at  law,  because  that  is  the  import  of  his  con- 
tract. Bosnian  v.  Akeley,  39  Mich.  710 ;  s.  c,  33  Am.  Rep.  447. 
But  in  this  case  no  claim  is  made  upon  contract  The  plaintiff 
claims  to  be  damnified  by  a  fraud,  and  the  right  to  an  action  h 
conceded.  Nothing  is  in  dispute  but  the  amount  of  the  recoTery. 
We  are  also  referred  to  Freeman  v.  Vejiner,  120  Mass.  424,  as  a  caa 
in  point  That  was  an  action  of  tort  for  inducing  the  promisee  of 
a  note  to  indorse  it  in  blank,  by  fraudulent  representations  as  to 
the  legal  effect  of  the  indorsements  ;  and  it  was  held  that  thein- 
dorser  could  not  maintain  the  action  until  he  had  been  damnified 
by  the  indorsement.  This  case  also  has  no  analogy  to  the  present 
The  indorser  might  never  be  charged  by  demand  and  notice,  and  if 
he  was  the  principal  might  pay  the  note,  and  thereby  satisfy  the  in- 
dorscr's  liability.  Meantime  the  indorser  could  lose  nothing;  a  con- 
tingent liability  was  hanging  over  him,  aud  that  was  alL 

In  this  case  the  plaintiff  was  damnified  as  soon  as  the  loan  was 
made.  She  had  been  induced  to  part  with  her  money  for  something 
of  much  less  value  than  that  which  it  was  agreed  she  should  receive 
for  it.  The  mortgage  was  a  marketable  commodity,  and  she  lost 
by  the  fraud  itself  the  difference  between  the  market  value  of  that 
which  she  received  and  that  which  she  was  to  have  under  the  ar- 
rangement It  is  true  this  could  not  be  definitely  fixed  by  the  evi- 
dence; witnesses  might  disagree  respecting  it;  the  market  value  of 
lands  might  rise  afterward  to  an  extent  that  would  make  the  mort- 
gage available  to  its  full  amount;  but  there  is  nothing  unusual iu 
contingencies  of  this  sort  being  involved  in  litigation  and  casting 
uncertainty  upon  any  attempt  to  do  justice.  Had  the  plaintiff  been 
defrauded  in  the  purchase  of  a  horse,  similar  questions  might  arise; 
the  plaintiff  might  gain  or  might  lose  by  the  evidence  convincing  the 
jury  that  the  horse  was  worth  less  or  more  than  the  real  market 
value,  and  an  unexpected  rise  in  horses  might  save  him  from  anj 
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loss  at  all.  But  coutroversies  of  the  sort  can  only  be  determined 
in  one  way,  the  jury  must  judge  of  the  extent  of  the  damage  by 
8ueh  evidence  of  value  as  the  parties  may  be  able  to  produce,  and 
to  postpone  a  remedy  until  the  time  shall  arrive  when  all  possibility 
of  error  or  mistake  is  precluded,  would  be  grossly  unjust  and  in 
many  cases  equivalent  to  a  denial  of  remedy.  The  latter  might  be 
the  case  here  if  the  mortgage  had  been  on  long  time.  We  think 
the  oonrt  erred  in  limiting  the  recovery  to  nominal  damages.  The 
plaintiff  was  entitled  to  recover  the  difference  between  the  8450 
loaned  by  her,  and  the  value  of  the  securities  which  she  received  there- 
for, and  to  interest  upon  this  sum  from  the  time  the  loan  was  made. 

The  plaintiff  moves  in  this  court  for  final  judgment  on  the  find- 
ings of  the  jury,  and  if  these  covered  the  whole  case  we  might 
award  it.  Unfortunately  it  does  not  appear  that  in  their  estimate 
of  the  value  of  the  land  the  jury  had  in  view  the  time  of  the  loan. 
The  value  may  have  changed  materially  since  that  time,  and  it  is 
possible,  if  not  probable,  that  the  jury  made  their  estimate  as  of 
the  time  the  trial. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 

awarded. 

Reversed  and  awarded. 
The  other  justices  concurred. 


RA.TNSFOBD  V.  Phelps. 

(43  Mich.  343.) 

Ogker  —  tax  collector —  liabUUyfor  falss  return^ 

A  ttt[  collector  in  liable  for  a  false  return  of  nuUa  bona,  whereby  the  ownei 
of  a  mortgage  of  lands  is  compelled  to  redeem  from  a  tax  sale. 

ACTION  for  false  return.    The  opinion  states  the  case.    The  de* 
fendant  had  judgment  below. 

C  G,  £  W,  W,  HydBy  for  plaintiff  in  error. 

Simonds  S  Fletcher^  for  defendant  in  error. 

CooLBT,  J.  It  was  decided  in  Rowning  v.  Goodehildy  2  W.  Bl 
906,  that  a  public  officer  having  ministerial  duties  to  perform,  in 
which  a  private  individual  has  a  special  and  direct  interest,  is 
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liable  to  such  individual  for  any  injury  sustained  by  him  in  conse- 
quence of  the  failure  to  perform  such  duties.    It  wa8  an  officer  con- 
nected with  the  postal  service  who  was  held  liable  in  that  case,  and 
the  decision  is  followed  in  this  country.     Teall  v.  Felion,  1  N.  Y. 
537 ;  8.  c,  in  error,  12  How.  284.    Election  officers  have  been  held 
liable  on  the  same  ground  {Ashby  v.  Whitey  Ld.  Kaym.  938 ;  1  Salk. 
19  ;  Lincoln  v.  Hapgood,  11  Mass.  350 ;  Jeffries  r.  Ankehy,  11  Ohio, 
372) ;  and  so  have  commissioners  of  highways  {Hover  v.  Barhkoof, 
44  N.  Y.  113 ;   Hathaway  v.  Hinton,  1  Jones  N.  C.  243);   and  8o 
have  inspectors  of  provisions  (Hayes  v.  Porter,  22  Me.  371 ;  Jfick- 
erson  v.  Thompson,  33  id.  433  ;  Tardos  v.  Bozant,!  La.  Ann.  199); 
and  so   have  tax   and   other    officers    (Amy    v.   Supervisors,  11 
Wall.  136 ;  Tracy  v.  Swartwoui,  10  Pet.  80 ;  Brown  v.  Lester,  21 
Miss.  392 ;  Bolan  v.  Williamson,  1  Brev.  181).     It  is  immaterial 
that  the  duty  is  one  primarily  imposed  on  public  grounds,  and 
therefore  primarily  a  duty  owing  to  the  public  ;  the  right  of  action 
springs  from  the  fact  that  the  private  individual  receives  a  special 
and  peculiar  injury  from  the  neglect  in  performance,  which  it  was 
in  part  the  purpose  of  the  law  to  protect  him  against.     It  is  also 
immaterial  that  a  failure  in  performance  is  made  by  the  law  a  penal 
offense.    Hayes  v.  Porter,  23  Me.  371.     The  exceptions  are  of  those 
cases  in  which  tlie  functions  of  the  office  are  judicial,  or  partake 
of  the  judicial.     Sage  v.  Lourain,  19  Mich.  137  ;  GoetcJieusv.  Mat- 
theioson,  61  N.  Y.  420  ;  Bevard  v.  Hoffman^  18  Md.  479;  Harring- 
ton  v.  Commissioners,  etc.,  2  McCord,  400.    But  even  in  these  cases 
the  officer  is  responsible  if  he  acts  maliciously.     Gordon  v.  Farrar, 
2  Doug.  (Mich.)  411  ;  Bennett  v.  Fulmer,  49   Penn.  St.  157;  Ore- 
gory  V.  Brooks,  37  Conn.  365 ;  Strickfaden  v.  Zipprick,  49  El.  286. 
The  principle  is  as  familiar  as  it  is  sound.     It  is  nevertheless 
insisted  that  the  present  case  is  not  within  it.     Tax  collectors,  it  is 
truly  said,  are  chosen  because  the  machinery  of  government  mast 
be  kept  in  motion,  and  to  that  end  it  is  essential   that  the  public 
revenue  should  be  collected.     They  are  chosen  therefore  and  their 
duties  imposed  on  public  grounds,  not  on  private.     If  through  any 
negligence  on  the  collector's  part  the  State  loses  a  portion  of  its 
dues,  the  officer  is  responsible  to  the  State  for  the  loss  ;  but  it  is 
denied  that  he  owes  any  duty  to  individuals,  except  to  abstain,  as 
every  citizen  must,  from  committing  trespasses  on  their  rights. 
The  question  of  negligence  in  the  performance  of  public  duties 
must  always  concern  the  public  only. 
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Bat  conceding  that  the  law  creates  the  office  of  collector  in  order 
that  public  revenues  may  be  collected,  it  does  not  follow  that  it 
leares  that. officer  at  liberty  to  disregard  private  interests  in  their 
collection.  When  the  law  prescribes  who  shall  be  liable  for  the 
payment  of  taxes,  and  whose  property  may  be  levied  upon  there- 
for, it  at  the  same  time  by  implication  forbids  the  officer  to  seize 
upon  the  property  of  others,  or  by  act  or  omission  make  the  tax 
a  chai^  upon  such  property.  The  implied  prohibition  creates 
a  duty  in  favor  of  the  person  whose  property  is  the  subject  of  it, 
and  he  is  at  liberty  to  buy  and  sell  in  reliance  upon  the  duty 
being  performed.  He  has  a  right  to  understand  that  the  officer 
is  commissioned  by  the  law  to  act  only  with  due  respect  to  the 
rights  of  individuals,  and  that  if  he  acts  otherwise  and  causes 
special  injury,  he  disobeys  his  commission  and  is  not  within  the 
protection  the  commission  might  otherwise  give. 

The  plaintiff  owned  a  mortgage  on  lands  on  which  a  tax  was 
assessed  for  the  year  1874.  A  warrant  was  issued  for  the  collection 
of  this  tax,  and  was  placed  in  the  hands  of  defendant  for  service. 
The  plaintiff's  case  is  that  during  the  life  of  this  warrant,  and  while 
the  defendant  held  it,  there  was  personal  property  upon  the  land, 
belonging  to  one  French,  who  had  purchased  the  equity  of  redemp- 
tion after  the  first  Monday  of  May  and  before  the  first  Monday  of 
December  of  that  year,  from  which  it  was  the  duty  of  defendant 
under  the  express  provisions  of  the  statute  to  make  collection. 
Comp.  L.,  §  1006.  Instead  of  performing  this  duty  he  falsely  made 
return  of  no  goods,  whereby  the  tax  became  established  as  a  lien 
upon  the  land,  and  the  land  was  sold  for  its  satisfaction.  Meantime 
the  plaintiff  had  foreclosed  his  mortgage  and  become  owner  of  the 
lands,  and  was  compelled  to  redeem  from  the  tax  sale. 

Is  the  plaintiff  wronged  by  this  false  return?  We  think  he  is. 
It  was  his  legal  right  that  the  goods  of  French  should  be  sold  to 
EatiBfy  the  tax,  and  the  law  always  intends  that  legal  rights  shall 
be  respected.  Moreover  he  alone  suffered  injury  from  the  false  re- 
turn. The  public  suffered  nothing,  for  the  lien  on  the  land  re- 
mained and  was  enforced,  and  the  only  injurious  consequence  of 
the  misfeasance  in  public  office  was  that  the  tax  was  collected  from 
one  man  when  the  command  of  the  law  was  that  it  should  be  col- 
lected from  another. 

If  there  is  no  wrong  without  a  remedy,  then  it  would  seem  that 
this  action  should  be  supported^  for  the  defendant  is  the  only 
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wrong-doer.  It  may  be  suggested  that  the  plaintiff  might  have  a 
cause  of  action  against  French  for  money  paid  to  his  use;  but  this 
is  not  clear.  The  statute  does  not  make  the  purchaser  of  land 
under  such  circumstances  personally  liable;  it  only  renders  his 
property  subject  to  seizure  during  the  life  of  the  tax  warrant  Pay- 
ment by  defendant  did  not  release  the  property  of  French,  for  it 
was  released  by  the  neglect  of  the  ofScer  which  is  complained  of  io 
this  suit.  The  general  rule  is  that  taxes  can  only  be  enforced  by 
means  of  the  statutory  remedies.  Cta'fio  y.  SMson,  8  Mete  393; 
Shaw  V.  Fecketi,  26  Vt  482;  Camden  v.  Alkfi,  26  N.  J.  L.  399; 
Packard  v.  Tisdale,  50  Me.  376;  Carondelei  v.  Picoi,  38  Mo.  125. 
But  whether  or  not  tiie  rule  applies  here  is  immaterial,  as  this  action 
in  either  case  is  well  grounded  in  common  law  principles. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  re- 
manded, with  leave  to  defendant  to  withdraw  his  demurrer  and 
plead  on  payment  of  the  costs  of  demurrer. 

Reversed  and  remanded. 

The  other  justices  concurred. 


Baoley  v.  People. 

(43  Mich.  855.) 
Eighway —  obstructing  alley  —  nuUanM 

A  platform  in  an  alley  at  the  rear  of  a  store  is  not  a  naisanoe  in  \XmAi,  *    At 
obstruction  of  an  alley  is  not  a  public  wrong. 

CONVICTION  for  obstructing  au  alley.     The  opinion  states  the 
case. 

Wianer  S  Speed,  for  plaintiff  in  certiorari, 

F.  G.  Russell  and  F,  A,  Baker,  for  defendant  in  certiorari, 

Marston,  C.  J.    An  alley  can  in  no  proper  or  legal  sense  be  con- 
sidered as  a  public  highway,   or  be  governed  by  rules  relating 

*See  to  same  effect,  Beecher  v.  People  (38  Mich.  289),  31  Am.  Rep.  316;  atntrtit  NQMt^*        i 

NaahrUle  (12  Heisk.  684),  27  Am.  Rep.  755,  and  note,  757.  ! 
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thereto.  While  the  city  may  have  and  undoubtedly  has  certain  lim- 
ited rights  therein  for  municipal  purposes,  yet  the  public  have  no 
general  right  of  way  over  or  through  the  same.  It  is  designed 
more  especially  for  the  use  and  accommodation  of  the  owners  of  prop- 
erty abutting  thereon,  and  to  give  the  public  tlio  same  unqualified 
rights  therein  that  they  have  in  and  to  the  use  of  the  public  streets 
woald  defeat  the  very  end  and  object  intended.  Paul  y.  Detroit, 
32  Mich.  110. 

Any  obstrnction  to  tho  right  of  passage  through  or  to  the  proper 
use  of  any  alley  by  those  entitled  thereto  cannot  therefore  be  con- 
sidered as  a  public  wrong.  The  grievance,  if  any,  is  an  individual 
one,  for  which  there  may,  for  a  willful  and  unnecessary  obstruction, 
be  a  private  remedy. 

Neither  do  we  think  the  court  could  assume  as  of  course  that  the 
platform  complained  of  was  an  obstruction — certainly  not  a  nuis- 
ance. On  the  contrary  it  may  have  been  a  very  great  convenience 
to  the  owner  or  occupant  of  the  property,  and  have  advanced  the 
veiy  interest  and  purpose  such  ways  are  intended  to  subserve,  by 
affording  means  of  expediting  business  done  there,  very  materially, 
or  at  all  events  not  causing  any  unusual  inconvenience  to  the  other 
occnpants  of  the  same  block  in  their  legitimate  use  of  the  alley. 

The  judgment  must  be  set  aside  and  the  proceedings  quashed. 

Ordered  accordingly  * 
The  other  justices  concurred. 


Village  op  Motjkt  Pleasakt  v.  Vansicb. 

(48  Mich.  »1.; 
Municipal  earparation  —  authority  to  license — eorutituHonal  law, 

Aathoritj  to"  license  saloons,  taverns  and  eating-houses  "  does  not  embrace  the 

sale  of  intoxicating  liquors. 
An  ordinance  for  licensing  the  sale  of  intoxicating  li(|uor8,  originally  void  as 

in  contravention  of  the  Constitution,  is  not  made  valid  by  the  repeal  of  the 

coQstitutional  prohibition.* 

'Compare  Johnson  v.  State  (8  Lea.  469),  81  Am.  Bep.  64S. 
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CONVICTIOX  of  illegally  selling  ardent  spirits.     The  opinion 
states  the  ease. 

Broivn  X-  Leaton,  for  plaintiff  in  error. 
A,  Stout,  for  defendiint  in  error. 

Graves,  J.  The  defendant  was  fined  fifty  dollars  and  costs  by 
a  justice  of  the  peace,  and  ordered  to  be  imprisoned  sixty  days  in 
case  of  non-payment,  for  the  violation  of  an  ordinance  of  the  village 
making  provision  for  granting  licenses  for  the  sale  of  spirituous 
and  intoxicating  liquors,  and  ordaining  that  violations  shonld 
constitute  misdemeanors  punishable  by  fines,  and  in  case  of  non- 
payment, by  imprisonment  He  appealed,  and  the  Circuit  judge 
directed  an  acquittal.     The  village  alleges  error. 

The  incorporating  act  was  approved  April  16,  1875  (Local  Acts 
of  1875,  p.  533),  and  it  provided  that  in  all  things  not  therein 
otherwise  regulated,  the  village  should  be  governed  by,  and  its  pow- 
ers and  duties  be  defined  by,  the  general  act  granting  and  defining 
the  powers  and  duties  of  incorporated  villages,  approved  April  I, 
1875.  The  incorporating  act  being  silent  as  to  the  nature  and  ex- 
tent of  the  power  conveyed  to  enact  ordinances,  the  authority  de- 
pends entirely  on  the  general  act.  This  is  not  disputed.  Bat  ibe 
position  taken  on  the  part  of  the  village  is  that  by  the  seventh  sab- 
division  of  the  first  section  of  chapter  seven  of  that  law  (Pub.  Acts 
of  1875,  p.  68),  the  legislature  made  provision  quite  broad  enoogh 
for  the  ordinance  in  question,  and  that  the  inhibition  in  the  Con- 
stitution of  legislation  to  authorize  the  licensing  the  sale  of  ardent 
spirits  having  been  removed,  the  provision  of  said  section  seven  is 
now  imbued  with  sufficient  force  to  warrant  the  ordinance. 

The  court  is  not  able  to  assent  to  this  claim.  In  the  first  place 
the  general  act  referred  to  nowhere  assumes  to  delegate  the  power 
to  a  village  council  to  ordain  misdemeanors.  But  this  is  not  ail. 
The  provision  cited  as  authority  for  the  ordinance  either  purporis 
to  have  given  the  power  or  does  not,  and  if  it  does  not,  the  ordi- 
nance is  confessedly  without  foundation,  and  ou  the  other  hand,  if 
it  does,  and  is  in  that  application  therefore  void,  the  same  result 
follows. 

In  regard  to  the  first  alternative  the  point  is  considered  clesir. 
The  power  given  is  ''  to  license  saloons,  taverns  and  eating-hooses.'' 
Nothing  is  said  about  permitting  the  sale  of  ardent  spirits,  and  wc 
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cannot  impute  to  the  words  any  covert  or  hidden  sense.  It  is  not 
possible  to  contend  that  saloons,  tavern g  and  eating-houses  are,  in 
contemplation  of  law,  inseparable  from  the  sale  of  ardent  spirits. 
The  course  of  legislation  for  many  years  proceeded  on  the  idea  ot  a 
distinction  and  the  courts  recognized  it.  Moreover,  when  the  gen- 
eral law  of  1875  was  passed  the  legislature  was  forbidden  to  make 
laws  authorizing  the  grant  of  license,  and  it  would  be  a  rash  thing 
to  impute  to  it  a  design  to  do  so  on  the  strength  of  such  language 
as  is  used  in  this  subdivision. 

The  second  alternative  will  justify  only  a  word  or  two.     If  the 
legislature  had  the  purpose  to  confer  the  power,  and  designed  that 
the  terms  used  should  have  the  meaning  now  claimed  for  them,  the- 
design  was  in  conflict  with  the  Constitution  as  it  then  existed,  and 
the  sense  and  scope  ot  the  provision  were  so  far  null  and  void.   They 
never  were  of  any  force,  and  were  as  though  they  had  not  been  ex- 
pressed or  involved  in  the  language,  and  the  words  were  left  to* 
carry  a  sense  in  harmony  with  the  Constitution.     The  meaning- 
claimed  not  having  been  enacted  in  the  passage  of  the  law,  because 
the  Constitution  forbade  it,  it  has  not  become  a  law  merely  through 
a  change  of  the  Constitution  and  the  lapse  of  time.     Dewar  v. 
People^  40  Mich.  401;  s.  c,  29  Am.  Hep.  645;  Ludlow  v.  Hardly  38 
Mich.  690. 

There  is  no  eiror  and  the  judgment  is  afQrmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 


Stupistski  v.  Trans-Atlantic  Fire  Insubance  Co. 

(la  Mich.  873.) 
iMuranee  —  vacancy. 

A  dwelliDg-house  did  not  become  "  vacant  and  unoccupied"  when  the  tenant 
and  his  family  left  it  for  twelve  dajs  to  visit  a  sick  daughter,  and  another 
peraon  at  his  request  visited  it  daily  and  looked  after  it.* 

ACTION  on  fire  insurance  policy.    Tiie  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

•See  Herman  v.  Merchants'  Inn.  Co.  (81  N.  Y.  ISi),  37  Am.  Rep.  488. 
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John  C.  Donnelly,  for  plaintiff  in  error. 
Morgan  E.  Dowlingy  for  defendant  in  error. 

Campbell,  J.  Plaintiff  sned  defendant  on  a  policy  of  insnraDOe, 
for  tlie  destruction  of  his  dwelling  and  contents  by  fire.  The 
policy  was  by  one  of  its  conditions  made  void  if  the  house  shonld 
*' become  vacant  or  unoccupied"  without  assent  of  the  company. 

The  fire  which  destroyed  the  property  was  on  September  4,  18T9. 
Plaintiff  used  the  premises  as  his  own  dwelling.  About  ten  days 
before  the  fire  he  received  a  telegraphic  dispatch  from  South  Bend. 
Indiana,  announcing  that  his  daughter,  who  lived  there,  was  dan- 
gerously ill,  and  at  the  point  of  death.  He  with  his  wife  and 
another  daughter  at  once  went  there,  intending  to  return,  and  he 
did  return  the  next  day  but  one  after  the  fire.  A  son  who  was  nv\ 
l)Oarding  at  homo  was  directed  to  and  did  visit  the  house  daily  to 
look  after  the  house  and  feed  the  stock. 

The  court  below  instructed  the  jury  that  this  was  enough  to  re- 
•quiro  the  house  to  be  regarded  as  vacant  and  unoccupied,  and 
directed  a  verdict  for  the  defendant. 

There  is  not  much  authority  upon  this  precise  form  of  condition, 
but  we  think  it  must  be  construed  as  it  would  be  usually  under* 
stood  by  ordinary  persons  reading  and  acting  on  H.  We  think  it 
would  not  convey  to  an  ordinary  mind  the  idea  that  a  house  is 
vacant  or  unoccupied  when  it  has  an  inhabitant  who  intends  to  re- 
main in  it  as  his  residence,  and  who  has  left  it  for  a  temporary 
purpose.  If  the  phrases  were  used  in  their  strict  legal  sense,  no 
one  would  imagine  that  the  tenant  was  not  such  an  occupant  aa 
would  be  liable  to  the  responsibilities  attached  by  law  to  ocoupant^. 
or  that  there  was  such  a  vacancy  of  possession  as  wonld  suspend 
possessory  rights.  It  would  be  burglary  to  feloniously  break  and 
enter  the  house,  and  arson  to  maliciously  burn  it.  There  tohv  b-^ 
less  occasion  to  care  for  a  house  in  which  no  one  lives  than  for  one 
tenanted,  but  a  person  temporarily  absent  will  usually  take  some 
pains  to  have  his  premises  kept  under  oversight,  and  in  the  present 
case  such  provision  was  made  for  the  domestic  animals  as  well  Hi 
for  the  house  itself.  It  would  we  think  be  regarded  as  singular 
doctrine  to  hold  that  families  leaving  their  houses  on  excursions  or 
other  temporary  occasions  cease  to  occupy  them. 

In   Cummins  v.  Agricultural  Ins,  Co,,  67  N.  Y.  260;  S.  c,  23 
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Am.  Rep.  Ill ;  it  was  held  that  a  removal  by  a  son  and  his  family 
to  his  father's  house,  in  the  neighborhood  of  his  own,  to  remain 
with  Jiis  mother  in  his  father's  house  while  she  needed  their  com- 
pany, but  with  the  intention  of  returning  to  his  own  house,  which 
was  not  dismantled,  was  not  a  vacating  by  a  removal  of  the  son's 
bonae,  although  the  absence  actually  continued  about  three  months. 
It  was  also  held  in  Whitney  v.  Black  River  Ins,  Go.y  72  N.  Y.  118 ; 
6.  Cm  28  Am.  Bep.  116,  that  a  saw-mill  lying  idle  for  several  weeks 
for  lack  of  water  or  logs  did  not  thereby  cease  to  be  occupied 
daring  the  intervals,  and  in  discussing  the  meaning  of  the  terms, 
reference  was  made  to  a  school-house  in  vacation  as  not  ceasing  to 
be  occupied  for  school  pui*pose8. 

It  is  not  safe  to  resort  to  extreme  definitions  beyond  the  nsnal 
understanding.  We  think  in  the  case  before  ns  the  premises  did 
not  become  vacant  or  unoccupied,  if  left  for  the  purpose  testified 
to,  and  that  it  was  error  to  charge  the  jury  as  was  done  here. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 

granted* 

Jiulgmeni  reversed. 
The  other  justices  concurred. 


TiLDBK  Y.    BaBKABD. 
(«IMicll.87«) 

JijutfaMa  imbrumemU  —  signing  by  agent — permmal  UtMUg'^hima  fide 

holding, 

A  sole  lisr  a  church  debt  to  A.  B.,  and  payable  to  the  order  of  "A.  B.,  cashier,** 
was  sigiied  hj  him  and  several  others,  with  the  addition  of  '*  vestrymen, 
Graee  eharch/'  to  their  respective  names.  MM,  the  note  of  the  signers,  indi* 
▼idnally  and  not  of  the  church,  and  tliat  the  bank  of  which  A  6.  was  cash- 
ier eonld  not  acquire  it  as  bona  fide  holder. 

ACTION  on  note  by  Barnard,  assignee  of  Morton.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

Edgar  Weeks  and  H,  B.  Huichins,  for  plaintiff  in  error. 

JatMs  B.  Eldridge  and  Barbour  <t  Rexfard,  for  defendants  in 
error. 
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Maeston,  C.  J.  The  court  below  was  undoubtedly  correct  ia  bo 
far  as  the  note  sued  upon  was  held  to  be  the  note  not  of  the  church 
or  corporation  but  that  of  the  individuals  who  signed  it.  The 
promise  was  not  made  by  the  corporation,  and  the  instrument  did 
not  pretend  to  bind  the  corporation,  and  the  addition  to  the 
names  of  the  persons  signing  would  not  change  the  character  of  the 
agreement 

The  court  below  did  not  find  that  the  present  plaintiff  was  or 
claimed  through  a  bona  fide  holder.  On  the  contrary  we  think  it 
does  appear  that  if  the  note  was  at  any  time  negotiated  to  the  First 
National  Bank,  of  which  Tilden,  one  of  the  makers  and  payee  of 
the  note,  was  cashier,  the  bank  was  not  a  bona  fide  holder.  The 
finding  is  that  the  note  went  into  the  books  of  Tilden  &  Co.  or  of 
the  First  National  Bank  as  the  note  of  Grace  church.  It  mav  have 
been  entered  upon  the  books,  if  it  ever  was,  for  collection  only. 

[Minor  point  omitted.] 

The  same  defense  is  therefore  open  to  these  defendants  that  wonld 
have  been  if  the  action  had  been  brought  by  the  payee  Tilden.  The 
church  was  owing  Tilden  upon  a  past  due  indebtedness  to  the 
amount  of  this  note  which  was  undoubtedly  given  upon  the  suppo- 
sition that  it  was  the  note  of  the  church  given  for  such  indebted- 
ness. The  indebtedness  of  the  church  to  Tilden  was  neither  ex- 
tended nor  canceled  nor  changed  in  the  slightest  degree  by  the 
giving  of  this  note.  In  so  far  as  these  parties  were  concerned  there 
was  no  consideration  to  support  the  giving  of  it.  No  benefit  ac- 
crued to  them,  nor  even  to  the  church  they  thought  they  were  act- 
ing for.  No  injury  was  sustained  from  the  giving  and  acceptance 
of  this  note  by  Tilden.  His  claim  against  the  church  remained  in 
full  force  and  in  no  way  affected  by  the  transaction.  His  1^ 
rights  were  the  same  after  as  before.  The  case  is  too  clear  to  re- 
quire further  argument  or  citation  of  authorities. 

The  judgment  must  be  reversed  with  costs  of  both  courts. 

Judgment  reversed. 

The  other  justices  concurred. 
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McDonald  v.  B(eing. 

(48  Mich.  8M.) 

Contract  —  of  employment  —  unaccepted  offer. 

The  owner  of  lands,  asking  M.  a  fixed  price  for  tUem,  declined  to  give  him  a 
nfosal  of  them,  bat  offered  him  a  commission  if  he  would  sell  them  to  other 
parties.  The  negotiations  were  all  in  writing.  M.  made  no  reply  to  this 
proposal,  but  sent  a  person  to  the  owner  to  whom  he  sold  directlj,  at  a  lower 
price.     Held,  that  M.  was  not  entitled  to  any  commissions. 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

McDonell  X'  Manny  for  plaintiflf  in  error. 
Ckaujicey  IL  Gage,  for  defendant  in  error. 

CooLEY,  J.  The  plaintiff  sues  to  recover  commissions  on  a  sale 
of  lands.  The  defendant  denies  that  ho  ever  employed  the  plaintiff 
to  make  the  sale  on  which  commissions  are  claimed,  and  it  is  con- 
ceded that  the  defendant  made  the  sale  himself;  the  plaintiff  claim- 
ing only  to  have  been  the  procuring  cause  thereof. 

The  controversy  turns  upon  the  question  of  employment.     The 

dealings  of  the  parties  were  exclusively  by  mail  and  telegraph.    On 

August  22, 1878,  plaintiff  wrote  defendant,  inquiring  if  his  lands  on 

sections  16  and  19,  town  22  north,  rviWge  two  west,  were  for  sale, 

and  if  so,  requesting  terms  and  lowest  prices.     Defendant  replied 

August  30th  that  they  were  for  sale;  those  on  section  16  for  $8,500* 

On  the  receipt  of  this  letter  plaintiff  sent  a  telegram  requesting  a 

refusal  of  tiie  land  for  twenty  days,  and  stating  that  he  thought  he 

could  buy  or  make  a  sale  —  probably  the  latter.     In  reply  to  this 

the  following  letter  was  sent: 

"  Manistee,  Oct.  19,  1878. 
Mr.  Xorman  L.  McDoiiald : 

Dear  Sir  —  Returning  from  a  trip  I  find  your  message.    I  do 

not  want  to  give  a  refusal  of  any  of  my  lands,  but  you  may  go  and 

sell  it  to  good  parties,  and  if  yon  do  I  will  pay  you  the  usual  com« 

missions.    Please  reply  and  oblige 

Yours  truly, 

William  Bceino.*' 
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No  reply  was  ever  made  to  this  letter,  bat  plaintiflF  intorested 
himself  in  having  a  man  who  was  looking  for  laud  go  upon  and  ex- 
amine the  lands  on  section  sixteen  and  open  negotiations  with  de- 
fendant therefor.  The  result  was  that  defendant  sold  the  lands 
personally,  on  November  9,  1878,  for  $7,000.  No  communication 
passed  between  him  and  the  plaintiff  after  October  19,  before  the 
sale  by  defendant  was  perfected. 

The  Circuit  judge  instructed  the  jury  that  as  the  plaintiff  never 
notified  the  defendant  of  the  acceptance  of  the  terms  of  his  letter 
of  October  19th,  or  that  he  was  seeking  to  sell  the  lands  by  virtue 
of  any  offer  made  to  him  by  defendant,  the  latter  was  at  liberty  to 
proceed  and  sell  the  lands  himself,  without  being  liable  to  the 
plaintiff. 

The  instruction  was  correct.  No  offer  to  employ  another  binds 
the  person  making  it  to  pay  for  services  unless  he  is  given  to 
understand  that  the  offer  is  accepted.  The  right  to  compensation 
arises  from  the  parties  having  placed  themselves  in  the  relative 
positions  of  employer  and  employed,  and  assumed  respectively  the 
obligations  and  duties  belonging  to  those  positions.  Aud  the  con- 
tract of  employment  must  always  be  a  voluntary  act  on  the  part  of 
tho  employer  and  of  the  employed,  coinciding  in  a  common  under- 
standing. 

The  plaintiff  never  assumed  the  obligations  and  duties  of  an 
agent,  nor  was  defendant  ever  notified  that  he  proposed  to  do  so 
after  the  request  that  be  might  have  the  refusal  had  been  denied. 
Defendant  therefore  had  a  right  to  understand  that  plaintiff  bad 
dismissed  the  subject  from  his  attention,  and  had  no  reason  to  rap- 
pose  that  plaintiff  was  laboring  for  commissions  or  expecting  them- 
On  the  other  hand,  if  plaintiff  had  taken  advantage  of  any  superior 
knowledge  he  may  have  had  of  peculiar  value  in  the  lands,  to  pur- 
chase  them  himself  at  less  than  their  real  worth,  there  could  hsTe 
been  no  ground  on  which  defendant  might  impeach  the  sale  as 
being  constructively  fraudulent  by  reason  of  the  obligation  which 
the  existence  of  an  agency  imposes,  that  the  agent  shall  disclose  to 
his  principal  all  important  facts  within  his  knowledge  affecting  the 
value  of  the  land  before  he  purchases.  Apparently,  so  far  as  de- 
fendant knew,  the  parties  when  the  sale  was  actually  made  stood  to 
each  other  in  no  fiduciary  relations  whatever. 

It  is  to  be  further  obserred  that  the  sale  was  not  made  on  the 
terms  on  which  the  defendant  had  empowered  the  plaintiff  to  make 
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one.  The  letter  of  October  19th  must  be  understood  as  having 
been  written  in  view  of  the  price  before  named;  and  so  construing 
it, the  plaintiff  was  told  in  substance:  "You  may  go  on  and  sell  for 
18,500,  and  when  you  do  so  I  will  pay  you  a  commission.*'  But  in- 
stead of  making  a  sale,  plaintiff  interested  himself  in  sending  a  pur- 
chaser to  defendant,  to  whom  the  land  was  sold  for  $7,000.  This 
service  may  have  been  valuable,  but  defendant  had  never  contracted 
for  it,  and  we  have  no  reason  to  conclude  as  against  him  that  he 
would  ever  have  agreed  to  pay  for  it.  He  might  have  been  willing 
to  pay  a  liberal  commission  on  a  sale  at  the  larger  sum,  and  none 
at  all  on  a  sale  such  as  was  made.  But  speculation  on  the  subject 
is  useless;  there  was  never  any  proposition  to  plaintiff  that  he  should 
act  generally  in  the  sale  of  this  land,  and  the  proposition  actually 
made  to  him,  that  he  procure  a  purchaser  at  a  named  price  was 
never  accepted  and  never  acted  upon.  Darrow  v.  Harlowy  21  Wis. 
302 ;  Frawr  v.  Wyekoff,  63  N.  Y.  445 ;  McGavock  v.  Woodlief,  20 
How.  221. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  jastioes  ooncnrred. 


Masok  t.  Dukbab. 

(«  Mich.  407.) 

Marriage '^w^$  right  to  eofnpen$aH<mfar  eerticee  in  famUg, 

A  wife  maj  reeoTer  for  flervioes  in  taking  care  of  her  blind  and  aged  fatheN 
inlaw,  residing  in  her  hoeband'e  1mxdX\j,  in  panaance of  an  arrangement  or 
nndentanding  to  that  effect  with  the  father-in-law,  fairlj  made,  and  aaaented 
to  by  tlie  hasband.* 

ASSUMPSIT.    The  defendant  had  judgment  below.    The  opin- 
ion states  the  case. 

0.  E.  Angsimauy  for  plaintiff  in  error. 
WmUs  di  Oritchettf  for  defendant  in  error. 

*To  liniilar  effect  Jonett  y.  Reed  (12  W,  Va.  860),  80  Am.  Rep.  46S.  So  eyeD  u  afnilnst 
cndlton  of  the  bueband.  Pelenon  ▼.  Muiford,  86  N.  J.  481.  But  contra,  CnlcmaH  ▼. 
Burr,  S  Hon,  280. 

Vol.  XXX VUI  —  26. 
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CooLEY,  J.  It  was  decided  in  Tilhnan  v.  SltackleCon,  15  Mich. 
447,  approved  in  West  v.  Laraway,  28  id.  464,  that  a  married  woman 
with  the  consent  of  her  husband  might  carry  on  business  on  her 
own  account,  and  be  protected  in  the  results  thereof  against  him 
and  against  his  creditors  to  the  same  extent  as  if  she  were  nnmar^ 
ried.  This  is  the  logical  result  of  the  statute,  which  empowers  a 
marned  woman  to  hold,  sell,  mortgage,  convey,  devise  and  bequeath 
as  any  other  person  may,  any  property  to  which  she  may  become 
entitled  "  by  gift,  grant,  inheritance,  devise  or  in  any  other  manner." 

It  is  insisted  by  defendant  that  these  cases  do  not  rule  the  present 
They  decide  only  that  a  married  woman  may  carry  on  a  separate 
business  on  her  own  account,  and  this  she  may  do  without  encroach- 
ing on  the  common-law  rights  of  the  husband  to  the  wife's  services, 
which  the  statute  has  left  undisturbed,  and  which  is  as  absolute 
now  as  it  ever  was.  The  present  suit  is  an  attempt  to  appropriate 
to  her  exclusive  benefit  the  services  of  the  wife  in  the  family  itself ; 
thereby  making  her  altogether  independent  of  her  husband,  in  the 
household  as  well  as  elsewhere. 

But  my  brethren  are  all  of  opinion  that  no  distinction  can  be 
drawn  between  the  services  of  the  wife  performed  in  and  about  the 
house  and  those  performed  elsewhere,  as  a  foundation  for  a  claim 
to  recover  for  her  own  benefit.  If  the  husband  can  consent  to  her 
giving  her  time  and  attention  to  the  management  of  a  millinery  or 
dress  making  establishment,  or  to  any  other  regular  business  away 
from  her  home,  and  if  this  makes  the  business  her  own,  there  seema 
to  be  no  conclusive  reason  why  he  may  not  consent  to  her  making 
her  services  in  the  household  available  in  the  accumulation  of  in- 
dependent means  on  her  own  behalf.  He  relinquishes  his  right  to 
her  services  in  the  one  case  no  more  than  in  the  other,  and  perhaps 
in  the  last  case  the  ordinary  course  of  marital  isolations  is  least  dis- 
turbed. In  Tillman  v.  Sluickleton,  supra,  the  business  for  which 
the  wife  was  preparing  was  that  of  keeping  boarders,  and  in  Merri- 
wether  v.  Smith,  44  Ga.  541,  she  was  to  give  her  personal  labor  in 
the  cultivation  of  a  cotton  crop.  In  the  well-considered  case  of 
Peterson  V.  Mulford,  30  N.  J.  481,  the  labor  in  the  proceeds  of 
which  the  wife  was  protected  was  picking  berries,  boarding  children, 
selling  milk,  butter,  eggs,  etc.  My  brethren  think  all  these  cases 
are  well  decided,  and  that  they  cannot  be  distinguished  from  the 
present. 

The  plaintiff  claims  that  her  husband  and  herself  alternately 
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took  charge  of  the  husband's  father^  who  in  his  extreme  old  age 
was  blind  and  imbecile,  and  required  constant  care  and  supervision 
day  and  night,  and  that  it  was  distinctly  agreed  between  herself 
and  her  husband  that  for  her  own  services  she  should  receive  com- 
pensation from  the  father.  If  such  was  the  fact,  and  if  the  father 
understood  the  arrangement  and  assented  to  it,  the  court  is  of 
opinion  that  she  would  bo  entitled  to  recover  what  would  be  just 
and  reasonable.  The  husband  had  the  right  to  give  her  for  this 
purpose  her  services,  or  to  refuse  to  give  them  at  his  option  ;  and 
if  he  made  the  gift,  the  legal  right  to  deal  with  the  father  as  a 
stranger  might  would  follow. 

Bat  we  are  all  of  opinion  that  the  father  must  have  been  made 
aware  of  the  arrangement,  and  must  expressly  or  by  implication 
hare  assented  to  it  before  he  could  have  been  chargeable  with  any 
legal  claim  in  plaintiff's  favor.  The  legal  presumption  is  that  the 
wife  is  employing  her  services  in  her  husband's  interest ;  and  where 
she  is  working  with  her  husband,  as  was  the  case  here,  a  great  wrong 
would  sometimes  be  done  if  each  might  present  and  recover  upon 
separate  claims,  when  the  other  party  supposed  and  had  a  right  to 
Bopposc  he  was  dealing  with  the  husband  alone.  It  is  not  enough 
to  show  that  the  husband  has  given  the  wife  her  services,  but  the 
other  party  must  also  understand  that  contract  relations  between 
himself  and  the  wife  exist  and  that  the  wife  expects  compensation. 

In  the  present  case  there  are  peculiar  reasons  why  the  showing 
that  the  father  expected  to  pay  for  the  services  should  be  made. 
All  the  parties  appear  to  have  been  living  together  in  the  same 
house  upon  the  father's  farm.  They  were  father  and  children,  pre- 
sumptively living  together  as  a  family,  and  receiving  mutual  benefit 
and  comfort  from  their  accociation,  and  from  the  property  which 
they  enjoyed  in  common.  No  presumption^  can  arise  under  such 
circnmstances  that  claims  were  to  be  made  by  either  against  another 
for  services,  or  for  the  ordinary  conveniences  of  life  which  were 
furnished.  On  the  contrary  we  must  presume  that  the  parties  were 
residing  together  on  the  usual  terms  of  members  of  one  family,  and 
not  under  any  contract  relations. 

It  is  claimed  by  the  executor  that  on  the  facts  sworn  to  by  the 
claimant  and  her  husband  the  father  was  helpless  in  their  hands, 
wd  they  virtually  occupied  the  position  of  guardian  to  him.  Jacox 
T.  JacifZf  40  Mich.  473 ;  8.  c,  29  Am.  Rep.  547.  Under  such  cir- 
cumstances, it  is  said,  they  should  not  undertake  to  bargain  with 


204  MICMIGAN, 


Mc Arthur  v.  Luce. 


hini^  but  should  procure  the  appointment  of  a  legal  guardian  who 
could  deal  with  them  on  equal  terms.  We  agree  that  if  he  was  an 
imbecile,  they  could  not  bargain  with  him,  and  if  he  was  simply 
weak  and  exclusively  in  their  care,  all  bargains  should  be  closely 
criticised,  and  the  utmost  fairness  insisted  upon.  In  dealing  with 
him  they  would  have  been  exposed  to  serious  suspicions,  bat  there 
was  no  legal  impediment  so  long  as  he  retained  legal  capacity. 

We  all  agree  that  claimant  gave  some  evidence  on  which  she  was 
entitled  to  go  to  the  jury,  and  which  she  should  have  been  per- 
mitted to  follow  with  other  evidence  tending  in  the  same  direction. 

The  judgment  must  therefore  be  reversed  with  costs  and  a  new 

trial  ordered. 

Judgment  reverui, 
The  other  justices  concurred. 


McAbthua  v.  Lues. 

.  (48  Mich.  4aS.) 

2£UAak€^offacU. 

One  cannot  recover  money  paid  by  him,  after  inveetigation,  upon  a  dalm  ill 
up  in  good  faith,  but  which  tnrnfl  out  to  be  unfounded.    {8m  nde,  p.  M.) 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

Kelhy  £  Clayberg,  for  plaintiff  in  error.  Money  paid  under  ma- 
tual  mistake  may  be  recovered  back.  Little  v.  Derby,  7  Mich.  325; 
McOoren  v.  Avery,  37  id.  120;  Bend  v.  Hoyt^  13  Pet  263;  WaiUr. 
Leggetty  8  Cow.  195;  Burr  v.  Veeder,  3  Wend.  412;  Wheadeny.  OWi, 
20  id.  174;  Kdly  v.  Solari,  9  M.  &  W.  54;  BM  v.  Oardiner,  4  M. 
&  G.  11;  Milnes  Y.Duncan,  6  B.  &  C.  671;  Lazell  v.  Miller,  15  Mm. 
207;  Millett  v.  Holt,  60  Me.  169;  Lawrence  v.  Am.  Nat.  Bank,  54 
N.  Y.  432;  Kingston  Bank  v.  Eltinge,  40  id.  391;  Canal  Bmk^, 
Bank  of  Albany,  1  Hill,  287;  Devine  v.  Edwards,  87  III.  177;  Brad- 
ford  V.  Cliicago,  25  id.  410 ;  Allen  v.  Mayor,  4  E.  D.  Smith,  4<)7; 
Lewellen  v.  Oarreti,  58  Ind.  442 ;  s.  c,  26  Am.  Rep.  74;  Citixe^ 
Bank  of  Baltimore  v.  Grafflin,  31  Md.  507  ;  s.  c,  1  Am.  Bep.  66; 
Motoatt  V.  Wright,  1  Wend.  363;  Guild  v.  Baldridge,  2  Swan,  2M. 
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Turnbtiil  A  McDonald^  for  defendant  in  error. 

Marsto.v,  C.  J.  Luce  &  Co.,  in  demanding  that  McArthur  pay 
them  for  logs  cut,  as  they  supposed,  upon  their  land,  acted  in  en- 
tire good  faith.  They  had  a  survey  made,  and  according  thereto 
the  plaintiff  had  cut  logs  over  the  line.  When  the  claim  was  made 
ujion  the  plaintiff  he  employed  a  surveyor  and  they  went  upon  the 
Und  and  plaintiff  then  became  satisfied  that  he  had  cut  and  taken 
log?  from  off  defendants'  land,  and  authorized  a  settlement  to  be 
mado,  which  was  done.  This  was  in  1871  and  all  parties  rested  in 
the  belief  that  a  correct  settlement  had  been  made  until  some  time 
in  1875  when  a  new  survey  established  the  fact  that  no  logs  had 
lieeD  cat  upon  defendants'  land  and  this  action  was  brought  to  re- 
cover back  the  moneys  paid  upon  the  claim  of  having  been  paid 
QDder  a  mistake  of  fact 

Where  a  claim  is  thus  made  against  another  who,  not  relying  upon 
the  repreaentalions  of  the  claimant,  has  the  opportunity  to  and  does 
investigate  the  facts,  and  thereupon  becomes  satisfied  that  the  claim 
made  is  correct  and  adjusts  and  pays  the  same,  I  think  such  settle- 
ment and  payment  should  be  considered  as  final.  If  not,  it  is  very 
difficolt  to  say  when  such  disputed  questions  could  be  considered  as 
finally  settled,  or  litigation  ended.  In  the  settlement  of  disputed 
qnestions  where  both  parties  have  equal  opportunity  and  facilities 
for  ascertaining  the  facts,  it  becomes  incumbent  on  each  to  tiien 
make  his  investigation  and  not  carelessly  settle  trusting  to  future 
investigation  to  show  a  mistake  of  fact  and  enable  him  to  recover 
back  the  amount  paid.  One  course  encourages  carelessness  and 
breeds  litigation  after  witnesses  have  passed  beyond  the  reach  of  the 
parties;  the  other  encourages  parties  in  ascertaining  what  the  facts 
and  circumstances  actuallv  are  while  the  transaction  is  fresh  in  the 
minds  of  all,  and  a  final  and  peaceful  settlement  thereof.  Detroit 
Advertiser  S  Tribune  Co,  v.  Detroit,  43  Mich.  116,  and  County  of 
Wayne  v.  Randally  id.  137. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
The  other  justices  concurred. 

Kora  BT  TBK  RgpuKfEH.— See  Vraker  t.  lAW/t^  34  Kans.  5M;  8.  c,  86  Am.  Bep.  983; 
9ii^ltfcT.  Hotmiey,  09  Mo.  13;  s.  o.,88Am.  Sep.  476. 

In  AdictrtiMT  <ft  TrCbune  Co.  t.  Detroit,  wtipra,  it  was  held  that  a  common  oouncfl  em- 
powered to  audit  and  allow  all  accounts  against  the  municipal  corporation  is  presumed  t« 
iBfettigate  all  claims  fi^eented,  and  to  have  full  knowledge  of  all  existing  facts  relating 
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thereto  before  allowing  them;  and  having  allowed  and  paid  claims  without  invatigaiioo, 
cannot  *)rder  an  invesLigation,  and  rescind  their  action,  and  recover  back  the  nionej,  be- 
cause <<  unknown  facts  which  they  might  have  ascertained  by  reasonablb  diligenoe.  TU 
court  «<aid :  '*Such  a  doctrine  would  be  productive  of  endless  mischief  and  UtigatioD.  It 
woulf*  encourage  the  groesest  carelessness  in  the  performance  of  official  duties,  in  reluoce 
upor  M  future  investigation  to  correct.  The  rights  of  third  parties  would  not  be  safe  uDdei 
such  «  rule,  and  no  one  would  ever  know  whether  the  allowance  of  his  account  vts  field 
or  rot,  at  least  until  the  statute  of  limitations  had  placed  the  question  at  rest .  In  the  ib> 
senme  of  fraud,  the  body  who  is  given  the  power  to  allow  claims,  when  they  haveoffidallj 
passed  upon  a  claim,  roust  be  conclusively  presumed  to  have  had  at  the  time  full  knciwl- 
Adge  of  all  the  facts  pertaining  thereto,  which  a  proper  investigation  would  then  have  do* 
Closed." 

The  same  doctrine  was  held,  in  County  of  Waune  v.  RandaU^  supra,  in  respect  to  ooontr 
Auditors  paying  a  claim  after  advice  that  their  liability  is  doubtfuL  The  court  said:  '*lte 
Nistake  was  one  of  law  and  not  of  fact.'* 

See  White  ▼.  Hapeman^  antc^  178 
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(48  Mich.  480.) 

ContTCbct  —  resciation — act  of  Ood. 

A  pablic  school  teacher  may  recover  wages  for  his  stipulated  texm  altlioogfa 
the  school  was  suspended  on  account  of  small-pox.'    {See  note,  p.  906,) 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
jadgment  below. 

Holmes  £  Carpenter,  for  plaintiff  in  error. 

Tumbutt  <§  McDonald,  for  defendant  in  error.  A  contagioQi 
epidemic^  like  small-pox^  is  actus  Dei  that  will  excuse  perfonnaoce 
of  a  contract.  Wolfe  v.  Howes,  20  N.  Y.  201;  Lakeman  t.  Pollard, 
43  Me.  463;  Stewart  v.  Loring,  5  Allen,  306;  Bish.  Cont  633.  So 
is  sickness  or  death.  Harrington  v.  Fall  River  Iron  Works  Co.,  11^ 
Mass.  82,  Jennings  v.  Lyons,  39  Wis.  553.  Where  performance 
becomes  impossible  by  reason  of  the  non-existence  of  the  subject- 
matter  of  the  contract,  without  default  of  either  party,  the  law  ex- 
cuses it.  Walker  v.  Tucker,  70  111.  527.  Though  where  the  duty 
is  not  one  imposed  by  law  but  by  the  contract  itself,  its  non-per- 
formance is  not  excused  if  provision  was  not  made  against  contin- 
gencies. Mich.  Gent.  R.  R.  v.  Burrows,  33  Mich .  13 ;  Chic.,  dc^ 
R.  R.  Co.  V.  Sawyer,  69  111.  285;  s.  c,  18  Am.Bep.  613;  2  Chit 
Cont  1078,  notes. 
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Obaves,  J.  The  plain tiflF  was  regularly  hired  by  the  district  to  . 
serve  as  teacher  in  its  public  schools  for  ten  months  for  $130  per 
month.  He  entered  on  his  duties  on  the  2d  of  September  and  con* 
tinned  up  to  the  10th  of  December,  at  which  time  the  district  offi- 
cers closed  the  schools  on  account  of  the  prevalence  of  small-pox  in 
the  city,  and  kept  them  closed  thereafter  for  the  same  reason  until 
the  I7th  of  March.  They  were  then  re-opened  and  the  plaintiflE 
resumed  his  duties.  He  was  subsequently  hired  for  the  nest  school 
year,  and  his  compensation  was  increased  $100.  The  district  re- 
fnsed  to  pay  him  for  the  period  of  suspension,  and  he  brought  this 
action  to  recover  it. 

The  claim  was  resisted  on  two  grounds:  Firsts  that  on  the  second 
hiring  it  was  mutually  agreed  that  the  addition  of  $100  to  his  com- 
pensation for  incoming  service  should  stand  and  be  allowed  and  ac- 
cepted in  full  satisfaction  of  all  claim  for  pay  during  the  time  in 
question;  and  second^  that  the  suspension  was  the  effect  of  an  over- 
ruling necessity,  or  in  other  words,  the  act  of  God,  and  that  all 
parts  of  the  contract  were  suspended  for  the  time  being. 

The  Circuit  judge  submitted  to  the  jury  both  questions  in  a  very 
clear  manner,  and  instructed  them  to  find  against  the  plaintiff  in 
case  they  were  satisfied  the  alleged  compromise  was  in  fact  entered 
ioto ;  or  in  case  they  should  find  that  the  small-pox  was  so  preva- 
lent that  it  became  obligatory  on  the  board  to  close  tlie  schools  as 
a  necessary  step  to  prevent  the  spread  of  the  disease  and  save  human 
life. 

The  jury  returned  a  verdict  in  favor  of  tho  district.  But  we  can- 
not know  with  legal  certainty  whether  they  determined  only  one  of 
these  questions  in  favor  of  the  district,  or  whether  they  so  deter- 
mined both,  and  of  course  if  one  only  was  so  decided  it  is  impossi- 
ble to  say  which  one.  The  evidence  on  the  compromise  was  con- 
flicting, and  as  it  appeal's  in  the  record  the  advantage  was  with  the 
plaintiff.  Still  if  no  other  ground  of  defense  had  been  laid,  the  ver- 
dict must  have  been  conclusive.   As  just  explained  it  is  not  so  now. 

The  second  objection  must  be  briefly  considered.  Beyond  con- 
troversy the  closing  of  the  schools  was  a  wise  and  timely  expedient; 
but  thedefense  interposed  cannot  rest  on  that.  It  must  appear  thai 
observance  of  the  contract  by  the  district  was  caused  to  be  impossi- 
ble by  act  of  God.  It  is  not  enough  that  great  difficulties  were  en« 
coantered,  or  that  there  existed  urgent  and  satisfactory  reasons  for 
stopping  the  schools.    But  this  is  all  the  evidence  tended  to  show 
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The  contract  between  the  parties  was  positive  and  for  lawful  ob- 
jects. On  one  side  school  buildings  and  pupils  were  to  be  provided, 
and  on  the  other  ])ersonal  service  as  teacher.  The  plaintiff  contin- 
ued ready  to  perform,  but  the  district  refused  to  open  its  bouses  and 
allow  the  attendance  of  pupils,  and  it  thereby  prevented  perform- 
ance by  the  plaintiff.  Admitting  that  the  circumstances  justified 
the  officers,  and  yet  there  is  no  rule  of  justice  which  will  entitle  the 
district  to  visit  its  own  misfortune  upon  the  plaintiff.  He  was  uot 
at  fault.  He  had  no  agency  in  bringing  about  tlie  state  of  things 
which  rendered  it  eminently  prudent  to  dismiss  the  schools.  It 
was  the  misfortune  of  the  district,  and  the  district  and  not  the 
plaintiff  ought  to  bear  it. 

The  occasion  which  was  presented  to  the  district  was  not  within 
the  principle  contended  for.  It  was  none  of  absolute  necessity  bat 
of  strong  expediency.  To  let  in  the  defense  that  the  suspension  pre- 
cluded recovery  the  agreement  must  have  provided  for  it.  But  the 
district  did  not  stipulate  for  the  right  to  discontinue  the  plain  tiff's 
pay  on  the  judgment  of  its  officers,  however  discreet  and  fair,  that 
a  stoppage  of  the  schools  is  found  a  needful  measure  to  prevent 
their  invasion  by  disease,  or  to  stay  or  oppose  its  spread  or  progreiB 
in  the  community;  and.  the  contract  cannot  be  regarded  as  tacitly 
subject  to  such  a  condition. 

The  judgment  must  be  reversed  with  costs  and  a  new  tri*l 
granted. 

Judgment  reversed. 

The  other  justices  concurred. 


Nor  bt  tbs  Rbpobtbr.  — ^^ere  to  no  doabt  that  where  one  agrees  to  work  ftir 
for  a  certain  term,  and  is  prerented  by  his  own  sickness  or  the  sickness  or  death  of  tte 
other ,  he  is  excused  from  completion  and  may  recoTer  pro  rata .  But  a  different  <|iifsUflB 
arises  when  the  services  are  to  be  rendered  by  or  In  respect  to  a  third  person  or  in  rMpset 
to  a  particular  thing,  and  such  person  or  thing  perishes. 

Chltty  Cont.  (11th  Am.  ed.  832)  says :  '*  The  destruction  of  work  by  an  accidental  fire  or 
other  misfortune,  before  it  is  finished  or  delivered,  does  not  deprive  the  workman  of  hit 
right  to  remuneration,  to  the  extent  of  the  work  performed ;  unless  by  the  express  sad 
uniform  custom  of  any  particular  trade  no  payment  is  to  be  made  until  the  work  be  oom- 
pleted  or  delivered.'* 

Thus  in  Menetone  v.  AthaweSi  8  Burr.  1598,  a  ship  was  sent  to  a  dock  for  repairs,  btt( 
was  burned  when  the  repairs  were  nearly  finished.  The  shipwright  was  held  entitled  to 
recover.  The  same  principle  was  admitted  in  GUlett  v.  Mmcman,  1  Taunt.  137,  an  action 
by  a  printer,  who  had  undertaken  to  print  a  book  for  another  who  furnished  the  paper, 
and  the  whole  was  burned,  without  the  printer's  fault,  when  the  printing  was  nearly  done; 
but  his  right  to  recover  was  denied  upon  the  ground  of  a  contrary  usage  in  the  trade. 

Chitty  Oont.  (11th  Am  ed.  1076)  also  says :  **  Where  from  the  nature  of  the  oovensot  ft 
if  apparent  that  the  parties  contracted  on  the  basis  of  the  continued  existence  (rf  a  givea 
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«r  thing,  a  condition  Is  iiii|>Ued  that  if  tiie  porf oimnnce  booomes  tmpoMiblo  fNai 
the  perithliig  of  the  peraoa  or  thing,  that  shall  excuse  such  perfonuanoe.  ** 

la  Walker  r.  Tucker^  70  HI.  627,  this  doctrine  was  applied  to  the  exhaustion  of  a  eoal 
Mine  iMder  a  contract  for  working  It ;  and  in  Dexter  ▼.  N*nton^  4n  N.  Y.  69 ;  s.  c. ,  7  Am. 
Btfp.  41  J.  to  the  deotniction  of  a  specific  lot  of  cotton,  the  subject  of  an  agreement  for 
tab  sad  dettreiy. 

In  Stewart  r.  Lnrinj,  5  Allen,  aOi  the  promisor,  engaging  to  pay  for  tuition,  was  excused 
kj  his  ^koess  prsTenting  bis  attendance. 

Is  IfarmoayT.  Bingham,  2  Kern.  W,  it  was  held  that  a  carrier  agreeing  to  transport 
SMichaadlsD  is  not  rettered  by  the  fact  that  a  canal,  over  which  it  was  intended  that  trans- 
portation should  be  made,  was  rendered  impassable  by  an  unusual  freshet.  This  was  put 
OS  the  gnmnd  that  he  could  have  transpoited  by  some  other  route. 

la  Kidffht  V.  Beau,  22  Mei  531,  the  court  said*  argueiuio :  *^  If  one  person  sboold  sgree 
to  tend  and  wait  upon  another  personally  for  a  year,  and  the  person  to  he.  waited  and 
taaded  upon  should  die  before  the  expiration  of  the  time,  the  other  party  would  be  absdved 
from  hU  undertaking.*'  This  principle  Is  Ulustrated  In  Spalding  y.  Boaa,  71  N.  Y.  40 ; 
s.  c  ,S7Am.  Rep.  7. 

So  la  Taylor  v.  Qtridwcit,  8  B.  ft  S.  aw,  where  there  was  a  contract  fbr  the  use  of  a  cer- 
laiB  muric  hall  for  concert  purposea,  the  hall  being  destroyed  by  fire  both  parties  were 
hcU  relessed  And  so  hi  Bdbinton  ▼  Davietm,  L.  B.,  6  Exch.  900,  where  the  defendant 
eontracted  that  his  wife  should  play  the  piano  for  the  plaintiff  at  a  certain  concert,  and 
she  was  prevented  by  illness,  heki  that  the  husband  was  not  liable.  '*  The  parties  must 
have  known  their  contract  could  not  be  fulfilled  unless  the  defendant's  wife  was  in  a  state 
of  heallh  to  attend  and  play  at  the  concert  on  the  day  named.,'* 

In  Sekoot  Dtetriei  r.  Dauehy,  23  Conn.  580,  it  was  held  that  where  one  had  agreed  to 
snct  and  complete  a  sidiool'house  by  a  certain  day,  and  had  nearly  completed  the  same, 
when  four  days  before  the  time.  It  was  destroyed  by  lightning,  he  was  not  excused.  The 
eonri  add:  *  *  We  believe  the  law  is  well  settled,  that  if  a  person  promises  absolutely,  with- 
out eaoaptlon  or  qualification,  that  a  certain  thing  shall  be  done  by  a  given  time,  or  that  a 
ccrtaia  event  shall  take  place,  and  that  the  thing  to  be  done  or  the  event  is  neither  impos- 
iible  nor  unlawful,  he  is  bound  by  his  promise,  unless  the  performance  before  the  time 
hecomse  unlawful .  Any  seeming  departure  from  this  principle  of  law  (and  there  are  some 
imtaaoes  that  at  first  view  appear  to  be  of  that  character),  will  be  found,  we  think,  to  grow 
oat  of  the  mode  of  oonstming  the  contract  or  affixing  a  condition,  raised  by  implication 
from  the  nature  of  the  subject,  or  from  the  situation  of  the  parties,  rather  than  from  a 
<lcaial  of  the  principle  itself.  Such  for  instance,  as  a  promise  to  marry,  where  it  must  be 
premmed  that  the  parties  agree  to  intermarry  if  they  shall  be  alive ;  or  a  promhie  to  de- 
liver a  certain  horse  at  a  future  time,  and  before  the  day  arrives  the  horse  dies;  in  which 
esse  the  parties  are  held  to  have  contracted  in  view  of  that  contingency.  In  these  and 
Uke  cases,  the  court  will  hold  that  the  parties  did  not  understand  that  the  thing  was  to  be 
dme,  unless  the  life  of  the  persons,  or  of  the  horSe,  was  continued. "  '*  The  act  of  God 
vtll  excuse  the  not  doing  of  a  thing  where  the  law  had  created  the  duty,  but  never  where 
k  is  created  by  the  positive  and  absolute  contract  of  the  party.  The  reason  of  this  dis- 
tkwtkm  is  obvious.  The  law  never  creates  or  imposes  upon  any  one  a' duty  to  perform 
vhat  God  forbids,  or  what  he  renders  impossible  of  performance,  but  allows  people  to  en- 
ter into  contracts  as  they  please,  provided  they  do  not  violate  the  law."  Precisely  such  a 
case  with  like  ruUng  U  Tompkins  v.  Dudley,  21 N.  Y.  278. 

The  liability  of  a  lessee  covenanting  to  keep  the  premises  in  repair,  to  rebuild  in  case  of 
•oddental  destruction  by  fire,  is  a  familar  ilhistration  of  the  application  of  this  principle. 

la  ^doms  V.  NiehttU,  10  Pick.  S7B;  81  Am.  Dec.  1S7,  the  same  doctrine  was  held  in  a  case 
^  the  destruction  by  accidental  fire  of  a  house  which  one  had  contracted  to  build  for  an- 
other. The  court  said:  ' '  If  the  defendant  suffers  from  this  unfortunate  casualty,  it  is  im- 
intshie  to  his  own  indiscretion  in  making  an  Improvident  contract.'*  The  like  was  held  in 
B9|fle  V.  Agawan  Gaiial  Co  ,  22  Pick.  881,  where  floods  carried  away  a  partly  constructed 
canal  embankment.  So,  in  Booth  v.  SpuyUn  DuyvU  RtiUino  MiU  Co. ,  60  N.  Y.  487,  where 
I'M  sgreed  to  manufacture  goods  for  another,  the  deetructiou  of  his  mill  by  accidental  fire 
*w  hekl  no  excuse  for  his  failure.  The  court  said :  " Inhere  was  no  physical  or  natural  im- 
PMrifailtty,  inherent  in  the  nature  of  the  thing  to  be  performed,  upon  which  a  ooodition  that 
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themllltlMHildoonUniieooaldbepredicatod.  Tbe  article  was  to  be  numufactured  and  db- 
UTered,  and  whetber  bj  that  partknlar  machineiy  or  in  that  mill  would  not  be  deemed 
material.** 

In  Lord  ▼.  Wheeier,  1  Graj,  888;  however  it  was  held,  distinfiniiabing  these  last  eam, 
that  where  one  contracts  to  repair  ano(her*s  buildings,  and  has  nearly  completed  such  r»- 
pairs  when  the  buildings  are  destroyed  by  flre  without  his  fault,  he  is  excused  from  com- 
pletion and  entitled  to  ocmipenaation  prorafck  The  court  said:  ** It  is  ottierwise  when 
one  person  agrees  to  expend  labor  upon  a  specific  subject,  the  property  of  another,  ta  to 
shoe  his  horse  or  slate  his  dwdling-house.  If  the  horse  dies,  or  the  house  is  destroyed  Iqr 
flre  before  the  work  ia  done,  the  performance  of  the  contract  becomes  impossible,  and 
with  the  principle  perishes  the  incident.** 

8o,  in  OakUy  ▼.  Jtforfon,  1  Kern.  2ft,  where  one  agreed  to  keep  twenty  cows  for  the  daiiy 
business,  and  to  deliver  the  butter  made  therefrom  to  the  other,  he  was  held  not  excueed 
from  performance  by  the  drying  of  a  part  of  the  cows. 

In  School  Trustees  ▼.  BcnnetU  8  Dutch.  518,  contractors  agreed  to  build  and  oomplebea 
school-house,  and  find  all  materials  therefor,  on  a  designated  lot  owned  by  plaintiff. 
When  the  building  was  nearly  completed,  it  was  blown  down  by  a  sudden  and  violent  gale 
of  wind.  The  contractors  sgain  b^pan  to  erect  the  buildirg,  when  it  fell,  solely  on  aoconia 
of  the  noil  on  which  it  stood  having  become  soft  and  miiy  and  unable  to  sustain  the  irdRia 
of  the  building;  although  when  the  foundations  were  laid,  the  soil  was  so  hard  as  to  be  pene. 
trated  with  difficulty  by  a  pickaxe,  and  its  defects  were  latent.  The  plaintiff  had  a  verdict 
for  the  amount  of  Uie  installments,  paid  under  the  contract  as  the  work  progreseed.  The 
verdict  was  sustained  by  the  Supreme  Court,  which  held  that  the  loss,  although  ariang 
solely  from  a  latent  defect  in  the  soil  and  not  from  a  faulty  construction  of  the 
building,  must  fall  on  the  contractors.  The  court  said:  **  That  where  a  party  by  bis  ova 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may,  not- 
withstanding any  accident  by  inevitable  necessity,  because  he  miglit  have  provided  against 
it  by  his  contract.  *  *  ^  If  before  the  building  is  completed  or  accepted,  it  is  destroyed 
by  flre  or  other  casualty,  the  loss  falls  on  the  builder;  he  must  rebuild.  The  thing  may  be 
done,  and  he  has  contracted  to  do  it.  *  *  *  No  matter  how  harsh  and  apparently  oa- 
just  in  its  operation  the  rule  may  occasionally  be,  it  cannot  be  denied  that  it  has  its  found- 
ations in  good  sense  and  Inflexible  honesty.  He  that  agrees  to  do  an  act,  should  do  it,  un- 
less absolutely  impossible.  He  should  provide  against  contingencies  in  his  contract. 
Where  one  of  two  innocent  persons  must  sustain  a  loss,  the  law  casts  It  upon  him  who  bae 
agreed  to  sustain  it,  or  rather,  the  law  leaves  it  where  the  agreement  of  the  parties  has  pot 
it.  *  *  *  Neither  the  destruction  of  the  incomplete  building  by  the  tornado,  nor  its  fall' 
ing  by  a  latent  softness  of  the  soil,  which  rendered  the  foundation  insecure,  necessarily 
prevented  the  performance  to  build,  erect  and  complete  this  building  for  the  specified 
price  It  can  still  be  done,  for  aught  that  was  opened  to  the  jury  as  a  defense,  and  over- 
ruled by  the  court.'* 

In  Dermott  v.  Jon&<',  2  Wall.  1,  the  foundation  of  the  building  sank,  owing  to  a  latent 
defect  in  the  soil,  and  the  owner  was  compelled  to  take  down  and  rebuild  a  portion  of  the 
work.  The  contractor  having  sued  for  his  pay,  it  was  held  that  the  owner  ml^t  recoup 
the  damages  sustained  by  his  deviation  from  the  contract.  The  court  refer  with  approval 
to  the  cases  cited,  and  say :  "  The  principle  which  controlled  them  rests  upon  a  solid  found- 
ation of  reason  and  justice.  It  regards  the  sanctity  of  contracts.  It  requires  a  party  to  ds 
what  he  has  agreed  to  do.  If  unexpected  impediments  lie  in  the  way,  and  a  loss  ensue,  it 
leaves  the  loss  where  the  contract  places  it.  If  the  parties  have  made  no  provision  for  a 
dispensation,  the  rule  of  law  gives  none.  It  does  not  allow  a  contract  fairiy  made  to  be 
annulled,  and  it  does  not  permit  to  be  interpolated  what  the  parties  themselves  have  not 
stipulated.''  The  last  two  cases  were  followed  In  Steer  v.  I<eomirc2, 20  Minn.  491,  vbete  dis 
circumstances  were  similar. 

So,  in  Clark  v.  Franklin,  7  Leigh,  1,  a  carpenter  agreed  to  build  a  house  for  another  fay 
the  piece  and  not  for  an  entire  gross  sum,  the  other  furnishing  the  materials;  tbe  hocse 
was  blown  down  before  completion;  held,  that  he  was  entitled  to  compensation  pro  mta. 
The  court  said:  '*  No  man  can  be  bound  to  insure  the  property  of  another,  but  by  contract 
express  or  implied,  and  on  adequate  consideration.  Now  in  this  case  the  property  wn 
emphatically  Clark's.    As  soon  as  the  house  was  raised  it  became  a  part  of  his  fk^eetaoU 
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Nay,  more,  the  dmbera  and  all  (he  materials  were  his,  for  they  had  been  furnished  bj  hln. 
And  on  to  the  wurlc.  that  became  his  property  at  every  step  of  its  progress;  for  every 
•hingie  that  was  laid  on,  and  every  plank  that  was  laid,  because  in  its  new  condition  — 
fMbMMied  and  improved  as  It  was,  and  applied  to  its  proper  place  in  the  building,  by  the 
ikiH  and  Induitry  of  the  workman  —  the  exclusive  property  of  Clark.  It  was  Clark^s  house 
then  that  was  blown  dowu,  a  id  Clark  must  abide  the  Insn,  unless  Franklin  was  by  contract, 
ezpreds  or  implied,  engaged  to  abide  and  insure  against  the  risk.  Were  it  otherwise,  the 
deitractloD  of  the  house  by  tempest,  where  but  a  single  pane  of  glass  alone  was  wanting  to 
lit  oompletlon,  would  equally  fait  upon  the  workman/*  **Wassuchan  engagement  im- 
plieJf  I  think  not  If  the  builder  has  undertaken  to  furnish  the  materials,  and  to  build 
the  house  out  and  out  for  a  gross  or  lumping  sum,  there  might  be  more  reason  for  the  sug- 
getioo  that  there  was  a  contract  of  hazard;  we  might  susoect  that  the  gross  sum  agreed 
foTDivered  perhaps  the  hazard,  which  the  builder  might  be  supposed  to  have  taken  upon 
liim^rif  from  the  form  of  the  contract.  But  here  is  a  contract  by  the  measurement— by 
the  piece;  a  contract  for  the  mere  compensation  usually  allowed  for  labor  and  skiU  be- 
llowed, lliere  Is  no  room  to  Imply  that  a  premium  was  given  for  the  risk,  and  therefore 
there  is  no  room  to  imply  insurance  or  agreement  to  abide  the  risk."  Precisely  like  this 
was  Wilson  v.  KnHt,  3  Humph.  473,  where  the  like  ruling  was  made.  The  court  said:  *'  It 
Is  a  n  like  a  case  where  a  contractor  is  to  furnish  materials,  and  do  the  work  and  control 
tb«  whole  operation,  and  when  finished  and  delivered  to  be  paid  for  it."  To  the  same  effect, 
yuUft  V.  Blwve,  8  Abb.  Ct.  App.  Dec.  875. 

Bat  in  Bunnby  t.  Smith,  3  Ala.  (N.  S.)  123,  where  a  workman  agreed  to  perform  and 
mnpifte  the  carpenter  work  on  a  house  for  another,  for  a  gross  sum  to  be  i>aid  on  comple- 
t'oo,  the  employee  furnishing  the  materials,  and  the  house  was  destroyed  by  fire,  without 
the  workman*s  fault,  before  completion,  while  in  the  employer's  possession,  it  was  lield, 
that  the  woricntian  could  not  recover  pro  rata.  The  court  said:  "  The  labor  was  not  to  be 
paid  for  until  the  70rk  was  completed,  and  if  this  is  rendered  impossible,  without  the  act 
of  the  employer,  tnere  can  be  no  recovery  for  the  work  actually  done."  Quoting  Story  on 
Baiim.,  $428,  **  the  thing  should  perish  to  the  employer,  and  the  work  to  the  mechanic." 

\nConk  v  McCabc,  53  Wis.,  it  was  held,  disapproving  Brumby  v.  Smithy  supra,  that 
where  one  having  nothing  to  do  with  the  painting,  glazing,  carpenter  or  Joiner  work,  con- 
trfti'tei  to  furnish  materials  for  the  mason  work  of  a  building  and  perform  the  labor  thereon, 
except  that  the  owner  for  whom  the  same  was  to  be  constructed,  was  to  furnish,  upon  the 
irmund.all  the  sand,  stone,  and  a  certain  quantity  of  lime,  and  haul  all  the  brick,  and  the 
buildio^  not  being  in  the  exclusive  possession  of  such  contractor,  just  before  completion 
WW  destroyed  by  fire,  without  the  fault  of  the  contractor,  the  loss  must  fall  upon  the  owner, 
e«pedaU7  where  he  had  the  same  insured  at  the  time  for  his  benefit ;  and  such  owner  can- 
not require  the  completion  of  the  balance  of  the  building  without  restoring  the  parts  which 
were  lo  destroyed. 

In  Bvrrttt  v.  Dutton,  4  Campb.  888,  it  was  held  that  performance  of  an  absolute  under- 
^9kiag  by  a  freighter  to  load  and  discharge  a  ship  in  thirty  days  was  not  excused  by  im- 
ponihili^  occasioned  by  Ice  in  the  Thames.  **  Whether  it  was  or  was  not  possible  for  him 
to  do  so  from  the  state  of  the  weather  is  quite  immaterial."  But  in  this  case  it  was  also 
Itcld  that  the  freighter  was  not  liable  for  delay  in  the  owners  getting  clearances,  that  being 
theowoer*s  duty,  and  rendered  impossible  by  the  burning  of  the  custom  house.  So  a  con^ 
trart  to  deliver  at  a  port  implies  delivery  at  a  wharf  or  the  like,  and  such  delivery  is  not 
wtTisM  by  prevention  by  Ice.  Hodydon  ▼.  N,  JT.  A  H.  R.  Co.,  46  Conn.  876;  s.  c  ,  33  Am. 
K*p  «»;  A^ward  v.  Smithy  2  Low.  192;  nor  by  low  water,  Parker  v.  Wijudotc,  7  Ell.  &  B. 

^  in  Simhriek  v.  ScHmond,  8  Burr.  1687,  where  an  agreement  to  proceed  with  a  vessel  to 
s  certain  port  was  rendered  impossible  of  performance  by  contrary  windn  and  bud  weather. 

In  Btrlter  v.  Hndgmn,  8  M.  &  S.  367,  it  was  held  that  the  charterer  of  a  ship,  who  cove- 
■iMitito  send  a  carfro  alongside  at  a  foreign  port.  Is  not  excused  from  sendinfi:  it  aloriRside, 
^^''^^  In  consequence  of  the  prevalence  of  an  Infectious  disease  at  the  port,  all  public  in- 
(voDone  was  prohibited  by  law,  and  though  he  could  not  have  had  communication  with- 
<^daniKer  of  contractfni;  and  spreading  the  disorder.  In  this  case  counsel  cited  a  case 
fr'Hn  RdDe  holding  that  **  if  a  man  covenant  to  build  a  house  before  such  a  day.  and  after- 
viid  the  idagae  is  there  before  thedfty,  and  continues  there  till  after  the  day,  this  shall 
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Bzcuse  him  from  the  breach  of  the  coTenant  fbr  not  doioff  thereof  before  the  da^,  for  tte 
•law  win  not  compel  him  to  renture  his  life  for  It,  but  he  maj  do  it  after.** 

In  Beaxton  v.  Schomkf  8  East,  282,  where  a  charter-iiarty  required  the  keepfaig  of  aootata 
number  of  men  on  board  as  the  crew,  and  some  deserted  and  others  died,  it  was  held  do 
^excuse.  The  party  was  bound  to  provide  aijainst  the  contingencr  of  anj  of  them  dytagt  ■ 
■by  taking  au  ertra  number  of  hands  on  board. " 

In  Laicemaii  v.  P^oUard,  43  Me.  468,  the  plaintiff  contracted  to  work  for  Che  defendaol 
for  a  specified  time,  but  left  before,  on  account  of  the  prevalence  of  cholera  In  thevidiilly. 
Qe  was  allowed  to  recover  yuaritum  meruU,  The  court  said:  **  The  plaintiff  was  uoderso 
obligation  to  imperil  his  life  by  remaining  at  woiic  in  the  vicinity  of  a  prevafllng  epidende 
«o  dangerous  In  its  character  that  a  man  of  ordinary  care  and  prudence,  in  the  ezerdieof 
those  qualities,  would  have  been  Justlfled  in  leaving  by  reason  of  it.'*  (The  prindpal  can 
"would  have  been  analogous  to  this,  if  the  teacher  had  refused  to  teach  on  account  of  the 
prevalence  of  the  small-poz,  and  this  case  would  have  Justiileda  reooveiygiiaRlHi 
•neruitj 


MCCUTOHEON  V.  HOHBB. 
(43  Mich.  488.) 

J^nidpal  corponUion — nuiaanee — dtfeet  in  kightdoff. 

A  dty  ia  not  liable  in  damages  for  bringing  an  exiBting  noisance  within  a  streei 

by  widening  the  street. 
A  city  is  not  liable  for  an  injury  to  an  individual  by  neglect  to  ke«p  its  etieeCf 

in  repair. 

TRESPASS  on  the  case.    The  opiDion  states  the  case.    The  de- 
fendant  had  judgment  below. 

John  C.  Patterson  and  Wm.  H,  Brown,  for  plaintiff  in  error, 

.  Byron  Smith  and  James  //•  OampheU^  for  defendant  in  error. 

CooLEY,  J.  The  record  in  this  case  presents  two  qnestions  of 
'  law.  The  f  rst  of  these  is,  whether  a  mnnicipal  corporation  is  lia- 
ble as  for  misfeasance  in  extending  the  bounds  of  one  of  its  streets 
by  widening  it;  thereby  bring  an  existing  nuisance  within  the  street 
limits.  This  qnestion  is  answered  by  repeated  decisions  of  this  coart 
The  action  which  widened  the  street  was  legislative,  and  no  charge 
of  misfeasance  can  be  predicated  thereon.  Larkin  t.  Saginmt 
County,  11  Mich.  88;  Pontiac  v.  CartsTy  32  Mich.  164;  Deirmir. 
Beckman,  84  Mich.  125;  8.  o.,  22  Am.  Bep.  607;  Lanring  t.  SfboZnn, 
37  Mich.  152. 
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The  second  qaestion  is  whether  such  a  conporation  ia  liable  for 
the  injury  sustained  by  aa  iadividual  iu  oonsaquence  of  the  uegleak 
to  pot  and  keep  oue  of  the  public  ways  in  repair.  This,  it  is  oon**^ 
ceded,  was  decided  in  the  negative  in  Detroit  v.  Blakeby,  21  Mich*. 
84;  s.  a,  4  Am.  Rep.  450.  It  is  said  however  that  the  decision  in. 
that  case  was  by  a  divided  court,  and  it  is  urged  that  it  should  bok- 
reviewed  in  the  light  of  more  recent  decisions. 

The  case  of  Blakeby  was  very  fully  and  carefully  oonsideredi  and.: 
there  can  be  no  ground  for  supposing  that  either  of  the  judges  pai*«- 
ticipating  therein  has  since  changed  the  opinion  then  deliberately 
formed  and  expressed.  The  case  was  decided  on  the  concurring^ 
opinions  of  a  majority  of  the  court,  and  the  decision  is  authoritative* 
There  has  been  a  change  in  the  court  since  that  time,  but  it  would 
be  mischievous  in  a  high  degree  to  permit  the  re-opening  of  contro-- 
Tendcs  every  time  a  new  judge  takes  his  place  in  the  court,  thereby 
encoaraging  speculation  as  to  the  probable  effect  of  such  changes, 
upon  principles  previously  declared  and  enforced  in  decided  cases. 
Nothing  is  more  important  than  that  the  law  should  be  settled;  and: 
when  a  principle  has  once  been  authoritativedy  laid  down  by  thd^ 
court  of  last  resort,  it  should  be  regarded  as  finally  settled.  If  th6»- 
oonrt  itself  desirra  a  reargument,  it  is  to  be  presumed  it  will  het^ 
ordered  when  tbc  oocasion  presents  itself;  but  unless  that  is  done,,, 
adeliberate  decision  should  not  be  regarded  as  open  to  controversy^ 

The  judgment  must  be  affirmed  with  costs. 

Jiulffmeni  affirmed^ 
The  other  justices  concurred. 


"Webber  v.  Towneet. 

PiAlio  rmvrdt — right  to  copy. 

One  baa  no  right  to  copy  pablic  records  for  the  parpose  of  compiling  abstract 

books  for  sale  for  private  emolument. 

If  AND AMUS.    Tha  opinion  states  the  case* 

Beakes  A  Cutvheon^  for  relator. 

Thomas  A.  )Fi280f»  and  Eugens  Fnnffle,  for  respendent.. 
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Marston,  0.  J.  Tho  i-elators  show  by  their  petition  that  in  No- 
vember, 1879,  they  eutered  into  u  copartnership  for  the  purpose  of 
making  and  owning  a  complete  abstract  of  the  title  to  all  tho  lands 
in  Jackson  county,  and  for  the  purpose  of  carrying  on  the  abstract 
business  at  Jackson  in  said  county;  that  they  had  called  upon  the 
respondent,  who  was  and  is  register  of  deeds  in  said  county,  and 
stated  to  him  fully  and  fairly  tho  purpose  of  petitioners,  and  asked 
permission  to  put  a  table  in  one  of  tho  rooms  in  tho  office  of  said 
register,  which  was  granted;  that  petitioners  thereupon  contracted 
for  certain  blank  books  and  incurred  considerable  expense,  and  com- 
menced copying  from  the  public  records  into  such  books,  and  con- 
tinued so  to  do  until  about  January  15, 1880,  and  that  this  was  done 
without  tho  slightest  interference  with  or  hindrance  to  tho  bnsiness 
of  the  office  of  said  register;  that  at  the  date  last  mentioned  the  re- 
spondent informed  a  clerk  then  in  the  employ  of  said  relators  at 
such  work  that  respondent  would  not  allow  him  to  work  any  more, 
because  it  would  bo  unfair  to  the  owner  of  another  set  of  abstract 
books  in  which  respondent  was  interested,  and  since  then  relators 
have  been  unable  to  further  prosecute  their  said  work.  Tho  relators 
further  set  forth  that  in  doing  such  work  they  have  not  used  i)en  or 
ink,  or  permitted  their  clerks  to,  using  pencils  only,  and  are  willing 
to  comply  with  all  reasonable  rules  and  regulations  which  the  regis- 
ter may  prescribe.  They  f  urtherallege  that  the  public  records  of 
said  oflQco  embrace  one  hundred  books  of  records  of  deeds  and  about 
sixty  of  records  of  mortgages,  to  be  abstracted;  that  the  making  of  a 
pro])er  abstract  will  be  a  work  of  great  labor,  and  if  done  by  one 
person  without  assistance  would  require  several  years  for  completion. 
They  allege  an  intention  to  make  a  complete  abstract,  which  wonld 
bo  of  great  benefit  to  the  puplic  and  themselves.  The  relators  ask 
for  a  peremptory  writ  of  mandamus  to  compel  the  register  to  per- 
mit them  and  their  clerks  to  inspect  and  copy  or  abstract  the  pub- 
lic records,  files  and  papers  in  the  office  of  tho  register,  subject  to 
reasonable  rules  and  regulations  as  to  time,  facilities,  etc. 

An  answer  was  put  in  by  the  respondent  to  which  a  number  of 
exceptions  have  been  taken  by  relators'  connselybut  which  we  shall 
not  consider,  preferring  to  dispose  of  the  application  upon  its  merits 
and  without  any  reference  to  side  issues,  assuming  for  this  purpose 
that  sufficient  facilities  could  be  afforded  relators  in  the  register's 
office  to  make  an  abstract,  even  although,  as  stated  in  the  answer, 
it  would  require  two  persons  five  years  to  make  such  abstract. 
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Th6  relatoi*d  place  tbeir  rigbt  to  tiie  relief  asked  npon  two 
grouD'ls:  Firifiy  that  the  right  to  inspect  public  records  and  make 
transcript  therefrom  is  given  them  by  the  common  law;  second, 
under  Act  Xo.  54  of  the  Session  Laws  of  1875,  p.  51. 

We  ai*e  <»f  opinion  that  under  the  common  law  relators  have  not 
the  right  chiiincd.  The  right  to  an  inspection  and  copy  or  abstract 
of  a  public  record  is  not  given  indiscriminately  to  each  and  all  who 
may,  from  curiosity  or  otherwise,  desire  the  same,  but  is  limited  to 
those  who  have  some  interest  therein.  What  this  must  be  we  are 
not  called  upon  in  the  present  case  to  determine.  The  question 
has  usually  arisen  where  the  right  claimed  was  to  inspect  or  obtain 
a  copy  of  some  particular  document,  or  those  rehiting  to  a  given 
transaction  or  title.  We  have  not  been  referred  to  any  authority 
which  recogtiizos  the  right  of  a  person  under  the  common  law  to  a 
copy  or  abstract  of  the  entire  records  of  a  public  office  in  which  he 
had  no  8|iecial  interest,  the  object  in  view  being  simply  private  gain 
from  the  possession  and  uso  thereof. 

The  object  sought  by  the  relators  may  be  considered  as  of  such 
niodcrii  origin  as  not  to  have  been  contemplated  or  covered  by  tho 
common-law  authorities  relating  to  the  inspection  of  public  records, 
aid  the  reason  upon  which  those  authorities  rest  would  exclude  re- 
lators from  the  right  claimed.  What  is  the  right  which  relators 
ieek,  and  the  result  thereof?  But  fii^st  let  us  see  what  it  is  not 
It  is  not  for  a  public  purpose.  They  do  no  seek  these  abstracts  for 
pnrpoees  of  publication  for  the  use,  benefit,  or  information  of  the 
public,  even  if  such  an  unlimited  publication  could  bo  justified. 
Belators  do  not  ask  for  an  inspection  of  a  record  and  abstract 
thereof  relating  to  lands  in  which  they  claim  to  havo  any  title  or 
interest,  or  concerning  which  they  desire  information  in  contempla- 
tion of  acquiring  some  right  or  interest,  either  by  purchase  or  other- 
wise. It  is  not  ns  tho  agents  or  attorneys  of  parties  seeking  infor- 
mation because  interested  or  likely  to  become  so.  On  the  contrary, 
the  ri^ht  is  based  upon  neither  a  present  nor  prospective  interest  in 
the  lands,  either  personally  or  us  a  representative  of  others  who 
have,  but  is  for  tho  future  private  gain  and  emolument  of  relators 
ill  furnishing  information  therefrom  to  third  parties  for  a  compen- 
K&tion  then  to  be  paid.  It  is  a  request  for  the  law  to  grant  them 
the  right  to  inspect  the  record  of  the  title  to  every  person's  land  in 
the  county,  and  obtain  copies  or  abstracts  thereof,  to  enable  them 
hereafter,  for  a  fee  or  rcwanl,  to  furnish  copies  to  sucli  as  may  de- 
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sire  the  same,  whether  interested  or  not,  and  irrespective  of  the 
object  or  motive  such  persons  may  have  in  view  in  seeking  such  io- 
lormaLion.  In  other  words,  relators  ask  the  right  of  copying  or 
ubstnictiug  the  entire  i*ecords  of  the  county  for  private  and  specu- 
lative purposes,  they  having  no  other  interest  whatever  therein. 

Conceding  to  them  this  right  under  such  circumstances,  the 
same  must  be  accorded  to  all  others  asking  it.  Every  resident  of 
Jackson  county  may  of  right  claim  a  similar  privilege.  Indeed,  the 
right  for  such  purpose,  if  it  exists  at  all,  cannot  be  restricted  by  the 
residence  of  the  party,  so  that  the  result  may  bo  more  applicants 
than  the  register's  o(Boe  could  afford  room  to.  Further  than  this, 
to  make  such  abstracts  being  thus  open  to  all,  and  being  a  matter 
of  right,  must  bo  granted  in  such  a  manner,  and  such  reasonable 
facilities  must  be  afforded,  that  the  right  claimed  and  exercised  will 
not  be  barren  but  profitable.  If  none  but  the  applicants  are  per- 
mitted to  work,  the  time  consumed  in  making  the  abstract  will,  in 
many  counties,  be  so  long  that  the  full  fruits  thereof  cannot  be 
reaped  during  the  life-time  of  the  parties.  An  opportunity  there- 
fore should  be  afforded  to  all  to  have  the  work  done  within  a  reason- 
able time,  ir  therefore  each  applicant,  with  a  corps  of  assistants 
and  clerks,  makes  demand  upon  the  register  for  facilities  to  pre|iare 
abstracts,  may  not  that  officer  find  his  position  a  somewhat  embar- 
rassing one,  and  his  office  uncomfortably  crowded,  to  his  inconven- 
ience and  that  of  Iho  public?  If  however  this  is  a  matter  of  right, 
open  and  common  to  all,  and  which  may  be  enforced  by  mandamus, 
must  not  the  proper  authorities  in  such  county  furnish  suitable 
room  and  facilities  to  accommodate  all  who  may  desire  to  exercise 
this  right  ?  If  not,  and  there  is  to  bo  any  discrimination,  who  shall 
be  favored,  who  shall  bo  admitted  and  who  excluded  ?  How  mav 
clerks  or  assistants  shall  each  applicant  have  the  right  to  employ? 
Who  shall  determine  what  shall  be  considered  a  reasonable  time 
within  which  each  may  complete  his  abstract?  And  as  the  useof 
the  public  records  cannot  thus  be  handed  over  to  the  indiscriminate 
use  of  those  not  interested  iu  their  future  preservation,  how  shall 
the  register  protect  them  from  mutilation?  This  ho  cannot  do  per- 
sonally without  neglecting  his  official  duties,  and  if  ho  must  employ 
dorks  or  appoint  deputies  for  such  purposes,  at  whose  expense  shall 
it  be,  the  law  having  made  no  provision  for  such  emerij^encies? 

These  and  mcny  other  embarrassing  questions  must  arise  if  this 
right  is  found  to  exist. 
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it  woatd  not  however  end  here.  This  being  a  right  which  wo 
might  term  one  not  coupled  with  an  interest,  must  apply  equally  to 
the  records  in  each  and  every  public  office.  True,  the  copies  or  ab- 
stractA  from  each  of  the  several  public  offices  might  not  bo  so  prof- 
itable to  the  parties  making  the  same  as  would  those  from  the  reg-^ 
ister's  office,  bat  this  would  not  go  to  the  right  to  make  the  abstract. 
May  then  parties  in  no  way  interested,  other  than  as  are  these  re- 
latore,  insist  upon  the  right  to  inspect  and  copy  or  abstract  the 
records  of  our  courts,  of  the  treasurers  of  our  counties,  of  the  several 
county  offices  ;  and  indeed  why  with  equal  propriety  may  it  not  be 
extended  to  a  like  right  in  each  of  the  several  State  offices  ?  The 
right  once  conceded,  there  is  no  limit  to  it  until  every  public  office 
is  exhausted.  The  inconveniences  which  such  a  system  would  en- 
graft upon  public  officers,  the  dangers,  both  of  a  public  and  private 
nature,  from  abuses  which  would  inevitably  follow  in  tho  carrying 
ont  of  such  a  right,  are  conclusive  against  the  existence  thereof. 

It  may  be  said,  that  even  admitting  the  right  to  exist,  there  would 
be  DO  such  number  of  persons  desirous  of  making  abstracts,  and  that 
the  dangers  pointed  out  would  not  therefore  arise,  and  in  corrobora- 
tion thereof  the  past  may  be  referred  to.  How  far  the  uncertainty 
of  the  existence  of  such  an  unlimited  right  in  the  past  may  have 
kept  the  number  of  applicants  within  proper  bounds,  may  have 
•ODM  bearing  upon  the  question,  and  it  may  be  true  that  tlic  de- 
mand for  abstracts  of  title  would  have  some  effect  upon  tho  supply 
offered  for  aale.  We  must  bear  in  mind  however  that  the  lur<^er 
and  more  populous  the  county,  the  greater  would  be  the  demand, 
wd  because  of  the  larger  number  of  volumes  of  records  in  such  a 
oounty,  a  correspondingly  increased  time  and  force  would  be  required 
for  each  person  to  perfect  his  abstract,  and  the  greater  danger  from 
abases  exisL  Besides  in  ascertaining  whether  the  right  exists,  wo 
kave  a  right  to  inquire  into  the  evils  which  it  would  be  likely  to 
lead  to,  and  may  for  this  purpose  follow  up  the  natural  and  proba- 
ble consequences  likely  to  result  therefrom,  and  thereby  determine 
whether  justified  by  the  principles  of  the  common-law  decisions. 

[Omitting  the  statutory  consideration.] 

It  follows  that  the  writ  most  be  denied  with  costs  to  respondent 

Writ  denied. 
The  other  justices  concurred. 

Vou  XXXVIII  ~  28 
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Thoubbobok  V.  Lewis. 

(48  Mich.  636.) 

Contract — /<?r  printing — discretion  a$  to  dedgn, 

4l  flign  printer  Bubmitted  to  a  castomer  a  design  for  some  fancy  signs  or 
sliow-cards,  containing  two  sides  of  a  sliield.  Tlie  customer  retnraed  it. 
witli  tUe  word  "established"  written  on  one  sliield,  and  '^1875*'  on  the 
other,  with  some  other  suggestions,  and  a  request  for  "  something  of  that 
stylo/"  ''a  clean  neat  label,"  and  "something  to  beat"  ft  rival  manafae- 
(urer's  signs.  The  signs  were  executed,  with  the  word  and  %um  is 
•question  at  the  top,  instead  of  on  the  shield.  HM^  a  oomplianee  vitk 
the  contract. 

ASSUMPSIT.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

James  0*Brien  and  Atkinson  d  Atkinson,  for  pIainti£F  in  error. 

Henry  A .  Harmon  and  H.  A .  Clianey,  for  defendants  in  error. 

Grates,  J.  The  defendants,  who  are  bakers  in  Detroit,  refused 
to  accept  and  pay  for  a  quantity  of  fancy  signs  made  for  them  by 
the  plaintiff,  an  ornamental  sign  painter  in  New  York.  Tho 
negotiation  between  the  parties  was  cnrried  on  by  correspondence. 
The  defendants,  under  date  of  April  12, 1879,  wrote  for  samples  of 
show-cards  about  the  size  and  style  of  Hathaway  &  Son's  '' Gloss 
Polish"  card,  with  black  ground  and  red  letters,  leaving  out  the 
picture  and  putting  in  ''plain,  bold  letters.''  The  plaintiff  replied 
under  date  of  the  14th,  and  inclosed  a  sample  of  signs  jnst  made 
for  a  coffee  house,  and  observed  that  he  coald  design  for  defendants' 
trade,  and  finish  up  in  tho  style  of  coffee-honse  sign,  at  oerUin 
rates  specified. 

The  defendants,  i:ndcr  date  of  the  17th,  sent  a  rough  plan,  which 
they  desired  the  plaintiff  to  sketch  for  them  and  return  aa  soon  as 
possible,  when,  as  was  added,  ''  we  will  send  you  order  for  same/' 
and  the  plaintiff  thereupon  drew  a  pencil  sketch  and  sent  it  on  the 
Blst  On  receipt  of  this  the  defendants  wrote  on  the  28th,  ''In* 
closed  we  return  you  sketch  for  label  with  the  words  '  Established 
1875  *  added,*'  and  on  inspecting  the  sketch  the  word  "  established  ' 
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appeared  in  writtea  characters  oq  one  side  of  the  shield  and  the 
figorefl '*  1875  "  on  the  other.  The  commuiiicatioti  proceeded  ae 
folloirs  :  "  We  woald  like  to  have  our  name  and  crackers  a  little 
mure  prominent ;  that  is,  have  the  letters  shaded  so  they  will  stand 
out  bold  and  distinct,  viz.:  [giving  a  pen  and  ink  illustration  of  the 
style  of  letter  meant],  "  or  something  of  that  style.  Please  advise 
us  when  we  can  expect  them.    Give  ns  a  clean,  neat  label.'' 

The  plaintiff  replied  May  Ist  that  he  would  make  the  alteration 
required  and  get  the  signs  out  without  delay,  and  suggested  that  it 
would  take  alK>ut  two  weeks.  A  week  later  the  defendants  wrote 
that  they  have  been  told  that  some  show  signs  faded  soon,  and  they 
desirvd  him  to  use  a  color  which  would  not  fade  by  exposure  to  the 
sun ;  and  nearly  a  week  thereafter  they  wrote  again  that  a  person 
whom  they  named  was  then  at  work  on  a  show-card  for  certain 
establishments  who  were  competitors  of  defendants,  and  they 
observed  :  "  We  want  something  that  will  beat  theirs/'  "  0.  [the 
person  getting  np  the  other  card]  said  yours  would  all  fade  out  in  a 
abort  time.'* 

The  plaintiff  five  days  later  forwarded  from  New  York  to  defend- 
ants one  thousand  and  thirteen  of  the  signs,  and  on  their  arrival 
It  Detroit  the  defendants  refused  to  accept  them,  among  the  grounds 
of  their  refusal  tho  most  material  was  that  tho  word  '^  Established  " 
and  the  figures  "  1875  "  were  placed  at  the  top  instead  of  being 
put  in  the  positions  where  they  were  noted  on  the  sketch  by  de- 
fendants. The  plaintiff  then  brought  this  action  for  the  price, 
and  the  jnry,  under  a  charge  which  in  substance  required  them 
to  find  for  defendants,  unless,  in  their  judgment,  the  defend- 
ants left  the  placing  of  the  new  matter  before  mentioned  to 
the  plaintiff's  discretion,  returned  their  verdict  in  the  defendants' 
fsTor. 

The  essential  question  is  whether  the  learned  judge,  in  leaving 
this  point  to  the  jury,  and  they  in  deciding  it  as  they  did,  com- 
mitted an  error,  and  on  full  consideration,  we  think  they  diil^ 
That  the  place  assigned  to  the  added  word  and  figures  by  the 
plaintiff  was  in  better  taste  than  the  original,  and  that  tho  card  so 
shaped  stood  a  better  chance  than  it  would  have  done  otherwise  to 
''beat"  the  signs  preparing  for  the  other  bakers,  has  not  been  dis- 
puted. The  word  '^  established "  containing  eleven  letters,  and  the 
date  of  the  year  only  fonr  figures,  the  appearance  of  tho  long  word 
•Q  one  side  of  the  shield,  and  the  short  date  on  the  other,  would 
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involve  irregularity  and  breach  of  harmony,  and  would  oaaee  mor& 
or  less  offense  to  the  eye. 

But  defendants  contend,  as  they  did  below,  that  the  agreement 
was  fixed  and  absolute  in  requiring  the  added  matter  to  be  set 
down  exactly  were  they  had  noted  it  on  the  sketch,  and  thatartistic 
ideas  were  not  admissible  to  overrule  the  stipulation;  that  they 
were  entitled  to  have  their  own  way,  and  to  stand  on  strict  com- 
pliance with  the  hargain,  whether  the  production  would  be  more  or 
less  pleasing  to  artists  and  amateurs. 

The  right  of  the  defendants  to  insist  upon  substantial  observance 
of  the  contract  in  every  particular  is  of  course  not  disputed.  But 
the  question  is,  by  whom  and  how  shall  the  contract  be  interpreted  T 
As  it  depended  on  written  and  not  oral  materials,  and  they  called 
for  no  expository  aid  beyond  a  consideration  of  the  interior  and 
surrounding  circumstances,  it  was  for  the  court,  and  not  for  the 
jury,  to  decide  whether  the  plaintiff  was  authorized  to  fix  the  posi- 
tion  of  the  word  and  figures  in  question. 

And  it  only  remains  to  speak  of  the  interpretation  called  for. 
The  negotiations  being  by  letter  and  between  business  men,  and  not 
being  conducted  in  the  phraseology  of  lawyers,  or  with  the  caro 
about  expression  generally  observed  in  formal  documents,  it  is  not 
safe  and  would  not  be  fair  to  test  it  by  any  technical  mles.  It  is  a 
case  for  equitable  interpretation,  and  the  proper  course  is  to  look  at 
all  the  circumstances,  and  then  read  the  arrangement  as  the  de- 
fendants were  bound  to  consider  it  as  nnderstood  by  the  plaintiff. 
Miznfir  v.  Kussell,  29  Mich.  229-231 ;  Potter  v.  Ontario  <t  Livinrj- 
ston  Mutual  Ins,  Co,,  5  Hill,  147  ;  Barlow  v.  Scott,  24  N.  Y.  40 ; 
Hoffman  v.  jEffia  Lis.  Co.,  32  id.  405-413  ;  Gunnison  v.  Banavff, 
11  Vt.  493  ;  2  Kent  Com.  557  ;  White  v.  Hoijt,  73  N.  Y.  505. 

He  was  a  skilled  designer  and  printer  of  fancy  signs,  and  the 
defendants  sought  his  service  because  he  was  so,  and  becanse  thej 
were  not  artists  in  that  Hue.  They  l)elieved  he  had  special  qualifi- 
cations, not  only  for  executing,  but  also  for  designing,  and  they 
felt  that  to  attain  their  object  it  would  be  expedient  to  confide  mnch 
to  his  taste  and  judgment.  Whilst  they  might  indicate  the  ends 
they  sought,  it  would  be  requisite  to  leave  to  his  decision  in  a  con- 
siderable degree  the  final  choice  of  the  proper  means.  They  wanted 
something  superior  to  their  neighbors,  and  it  was  expected  of  hiffl 
to  draw  upon  his  ability  to  satisfy  them.  In  referring  to  the  lettering 
they  explained  that  they  desired  to  have  the  letters  shaded  so  they 
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would  stand  out  bold  and  distinct ;  but  instead  of  confining  him  to 
any  precise  method  they  tdd  him  they  wished  '^  something  "  of  the 
8tvJe  of  the  pen  and  ink  illustration,  and  concluded  by  saying, 
**  yrive  as  a  clean,  neat  label  " 

By  this  they  required  his  judgment  of  what  would  be  *'  clean  and 
neat,''  and  impliedly  excluded  his  employment  of  any  thin^  or  any 
arrangement  which  in  his  view  would  be  unseemly  and  out  of  pro- 
portion. Again,  they  requested  that  he  would  use  durable  colors, 
and  so  infercntially  referred  the  selection  in  that  regard  to  his  judg- 
ment. And  finally,  they  desired  that  he  would  provide  a  card  that 
would  "ftca/"  the  signs  their  neighbors  were  getting  up. 

Kow  these  various  observations  and  directions,  when  viewed,  as  it 
was  natural  they  should  be,  in  the  light  of  all  the  facts,  were  ob- 
viously and  directly  calculated  to  impress  him  with  the  notion  that 
he  was  allowed  diaeretion  wherever  he  was  not  positively  instructed, 
and  that  he  was  not  expected  to  display  the  added  matter  in  any 
predetermined  position,  or  in  any  way  which  according  to  his  judg- 
ment would  mar  the  effect  and  constitute  a  blemish.  The  nvhole 
grouping  had  been  left  substantially  to  await  his  suggestions,  and 
the  interference  of  the  defendants  had  been  confined  to  ideas  of  style. 

When  they  received  the  sketch  they  were  careful  to  point  out 
certain  changes  in  the  letters*  to  be  employed,  and  to  specify  certain 
effects  they  desired  to  have  produced,  but  were  silent  as  to  the 
position  the  new  matter  should  occupy.  The  only  thing  whicli 
might  have  indicated  that  they  preferred  any  special  position  for  it 
was  the  fact  of  its  being  noted  on  the  sketch  as  before  mentioned. 
But  the  other  circumstances  were  too  expressive  of  the  purpose  that 
the  plaintiff  should  use  his  own  judgment,  to  leave  any  room  to 
claim  that  he  nnderstood  or  was  bound  to  understand  from  the  fact 
referred  to  that  the  new  matter  was  required  to  be  printed  where  it 
was  noted. 

ConsideriDg  the  situations  of  the  parties  relative  to  each  other, 
and  what  they  were  negotiating  about,  and  in  what  manner,  the 
conclusion  is  just  that  it  was  incumbent  on  the  defendants  to  make 
known  distinctly  to  the  plaintiff  that  the  word  and  figures  in  ques- 
tion must  be  inserted  where  they  were  noted,  if  it  was  meant  to 
hold  him  to  a  literal  adherence  in  that  respect  to  the  sketch.  They 
did  not  do  so,  but  gave  their  correspondence  such  shape  as  to 
AQthorize  him  to  infer  that  he  was  to  make  a  change,  if  neatness, 
in  his  judgment,  required  it 
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On  the  whole,  the  jury  oaght  to  have  been  instructed  that  the 
placing  of  the  word  "  established  "  and  the  accompanying  figures 
**  1875/'  was  left  to  the  reasonable  discretion  of  the  plaintiff. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
ordered. 

Judgment  rmfersed. 

The  other  justices  concurred* 


Nelson  v.  Cheboygan  Navigation  Company. 

(U  Mich.  7.) 

ConsHtutioTuil  law — improvement  ofnaitigMe  streams — ioiU^ 

It  is  competent  for  a  State  legislatare  to  authorize  private  parties  to  charge 
toIlH  for  the  use  of  improvements  made  by  them  in  the  channel  of  a  naviga- 
ble river  within  its  boundaries.* 


S 


IJ  IT  for  tolls.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 


Waits  S.  Humphrey  aiid  Atkinson  i£  Atkinson,  for  plaintiffis  in 
error. 

G.  W.  Bell  and  0,  L  Walker,  for  defendants  in  error. 

CooLEY,  J.  This  is  a  suit  to  recover  of  the  defendant  a  consid- 
erable sum  of  money  which  the  plaintiffs  have  paid  under  protest, 
as  tolls  for  passing  through  a  canal  around  a  dam  constructed  by 
defendant  across  the  Cheboygan  river  about  a  mile  above  its  mouth 
where,  before  the  construction  of  any  dam,  there  were  rapids.  To 
an  understanding  of  the  legal  questions  it  is  necessary  to  have  some 
knowledge  of  the  water-courses  which  find  an  outlet  by  way  of  this 
river. 

The  stream  named  the  Cheboygan  is  eight  miles  long,  passing 
from  Mulletfc  lake  to  Mackinaw  straits.  Mullett  lake  is  twelve 
miles  long  by  three  or  four  wide,  and  is  connected  with  Burt  lake 

•To  same  efTect,  CarondfiUl  Canal  and  Nav.  Co,  ▼.  Parker  (29  La.  Ann.  490),  S9  Am .  Refk 
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of  like  size  by  Indian  river,  a  stream  five  miles  long.  Crooked  river^ 
five  miles  long,  connects  Crooked  lake,  six  miles  long  and  a  mile 
wide,  with  Burt  lake.  Roand  lake,  about  a  mile  in  diameter,  ia 
near  Crooked  lake  and  connected  with  it^  About  five  miles  above^ 
the  mouth  of  the  Cheboygan  river.  Black  river  comes  into  it.  This, 
is  a  stream  sixty  miles  long,  and  passes  throu<^h  Black  lake,  which. 
i£  ten  miles  long  and  three  wide.  Rainy  river,  thirty  miles  long, 
empties  into  Black  lake.  Pigeon  river,  forty  miles  long,  empties* 
into  MuUett  lake.  Sturgeon  river,  seventy  miles  long,  empties  into 
Indian  river.  Maple  river,  thirty  miles  long,  empties  into  Burt 
lake.  Two  small  steamers,  capable  of  carrying  a  hundred  passen-* 
gftrs  each,  navigate  the  waters  from  the  head  of  Crooked  lake  t<^ 
the  straits  of  Mackinaw.  All  the  waters  mentioned  are  made  use- 
of  for  floating  logs  and  lumber  on  their  way  to  the  place  of  mana- 
fucture  or  to  market,  and  vessels  drawing  five  feet  of  water  run  up 
to  the  head  of  Mullett  lake,  and  those  drawing  two  and  a  half  feet 
to  the  head  of  Crooked  lake.  Freight  boats  and  lighters  are  also- 
on  Black  river. 

In  the  year  1847  a  dam  was  built  by  one  McLeod  across  the  Che- 
boygan river  where  that  of  the  defendant  now  stands.  It  was  not 
eo  high  as  defendant's  dam  now  ia,  but  high  enough  to  raise  the 
water  so  that  such  craft  as  the  plaintiffs  now  make  use  of  on  the 
river  could  navigate  it  to  Mullett's  lake.  The  ctlso  does  not  sliow 
how  or  why  McLeod  came  to  build  this  dam,  nor  how  the  defendant 
cornea  to  be  now  in  possession  of  its  site  with  a  higher  dam.  In  I8G7 
an  act  of  the  legislature  was  passed  to  provide  for  the  incorponilion 
of  Black- water  navigation  companies  for  the  improvement  of  rivers 
in  the  counties  of  St  Joseph,  Cass,  Bcrricu  and  Cheboygan,  and 
in  the  following  year  defendant  was  organized  and  constructed  the 
dam  complained  of.  By  the  act  of  incorporation  any  company 
that  should  be  formed  was  authorized  to  take  possession  of  any 
navigable  river  proposed  to  be  improved,  and  to  improve  the  same 
b;  the  erection  of  dams  and  the  construction  of  locks,  and  it  was 
provided  that  ''said  river,  when  so  improved,  and  the  lock  constructed 
by  such  company,  sliall  be  deemed  and  taken  to  be  public  high- 
ways, and  free  to  all  persons  whatever,  to  pass  and  repass  with  their 
iKxata  and  other  water  craft,  and  with  their  produce,  goods  and 
chattels,  wares  and  merchandise,  such  persons  conforming  to  such 
niles  and  regulations  as  may  be  established  by  the  company  for  the 
navigation  of  such  river,  and  paying  such  tolls  as  may  be  established- 
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and  required  for  the  same  by  such  comimny."  2  Laws  of  1867,  p. 
^40.  As  the  act  did  not  in  any  way  limit  the  tolls  that  might  be 
charged  by  the  companies  formed  under  it,  or  confer  upon  anj 
jiublic  oflRcer  or  authority  the  right  to  limit  them,  or  to  snpenrise 
the  action  of  the  companies  in  any  manner,  it  was  in  effect  an  act 
to  transfer  to  voluntary  organizations  the  control  of  navigable 
streams,  with  power  to  levy  burdens  upon  commerce  at  discretion, 
and  was  probably  inoperative  under  the  principles  laid  down  in 
Ames  V.  Port  Huron,  etc.,  Co.,  11  Mich.  139.  But  in  1871  this 
power  was  restricted,  and  a  schedule  of  tolls  which  might  be 
<jharged  was  fixed  by  legislation.  General  Laws  of  1871,  p.  1T6. 
The  constitutional  validity  of  those  acts  was  contested,  bat  the 
lawful  existence  of  defendant  as  a  corporation  was  affirmed  in 
Nelson  v.  Cheboygan,  etc.,  Co,,  38  Mich.  204. 

To  prove  a  personal  grievance  the  plaintiffs  gave  evidence  tending 
to  show  that  they  owned  a  mill  above  the  dam,  and  used  in  their 
business  a  tug  and  several  lighters ;  that  in  187C  the  tug  made  a 
hundred  and  sixteen  trips  each  way,  and  the  lighters  two  huodred 
and  six  trips  up  and  two  hundred  and  four  trips  down ;  that  in 
1877  the  lighters  made  forty-eight  trips  up  and  forty-nine  tripa 
down ;  that  in  going  up  they  were  light  and  drew  ten  to  twcke 
inches  of  water ;  that  in  going  down  they  were  loaded  and  drew 
from  three  to  three  and  a  half  feet  of  water ;  that  plaintiffs  sent 
over  the  waters  of  the  Cheboygan  in  1876,  7,596,000  feet  of  Inmber 
and  a  considerable  quantity  of  wood,  bark  and  shingles,  1,151,000 
feet  of  the  lumber  being  shipped  on  the  lighters  and  the  remainder 
on  rafts  to  the  mouth  of  the  river ;  that  the  dam,  so  far  as  vessel 
navigation  and  rafts  were  concerned,  completely  obstmcted  the 
stream,  and  to  get  around  it  with  their  tugs,  lighters  and  mer. 
chandise,  plaintiffs  were  compelled  to  use  defendant's  canal,  for 
which  defendant  compelled  them  to  pay  tolls,  amounting  in  all  to 
$2,707.70;  that  in  the  natural  stage  of  water  in  the  Cheboygan 
river  without  any  dam  the  lighters  used  by  the  plaintiffs  ooald  bare 
passed  in  the  condition  they  were  in  on  their  trips  —  that  is,  un- 
loaded—  and  that  rafts  of  lumber  could  have  been  run  down. 
This  constituted  the  case  for  the  plaintiffs. 

It  was  decided  in  Benjamin  v.  Manistee  River,  etc,,  Co.y  42  Kich. 
628,  that  the  State  might  lawfully  authorize  corporations  to  make 
improvements  of  navigable  rivers  and  to  charge  tolls  for  the  use  of 
the  same,  notwithstanding  the  compact  in  the  Ordinance  of  17S7 
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that  the  nuvigablo  waters  of  the  Norih-west  Territory  should  be 
forever  free.  The  tolls,  it  was  said  iu  that  case,  are  not  charged 
for  tlio  use  of  the  navigable  river  thus  made  free,  but  are  imposed 
in  respect  of  the  improvements,  and  to  obtain  the  benefit  thereof, 
and  the  compact  itself  might  have  been  a  curse  to  the  Territory 
instead  of  the  blessing  it  was  meant  for,  had  it  required  the  water 
highways  of  the  Territory  to  remain  unimproved  in  order  that  they 
might  be  used  in  their  natural  condition  without  toll  or  impost. 
That  case  governs  this,  to  the  extent  at  least  of  determining  the 
general  question  of  the  right  to  take  tolls. 

But  it  is  insisted  on  the  part  of  the  plaintiffs  that  the  right  to 
the  free  navigation  of  public  streams  must  still  exist,  notwith- 
standing the  improvements,  as  to  whatever  property  or  vehicle  of 
commerce  might  previously  have  navigated  them.  Also  that  de- 
fendant can  have  no  right  to  stop  at  its  dam  and  require  tolls  for 
the  passage  through  its  canal  of  that  which  before  the  dam  was 
bnilt  would  have  floated  in  the  river  at  that  point,  thereby  making 
the  improvement  a  burden  on  such  navigation  as  did  not  need  it. 
The  true  construction  of  the  act  under  which  defendant  is  organizsed 
is  claimed  to  be,  to  give  the  company  a  right  to  charge  tolls  to  those 
who  need  and  use  its  improvements,  and  it  is  only  permitted  to 
obstruct  such  navigation  as  the  stream  in  its  natural  condition  is 
capable  of,  on  condition  that  it  provides  locks  for  getting  around 
its  obstructions,  and  makes  them  free. 

We  do  not  think  the  broad  question  which  the  plaintiffs  attempt 
to  raise  is  in  the  case.  There  was  no  attempt  in  the  court  below 
to  show  that  the  commerce  carried  on  by  the  i^laintiffs  was  not 
facilitated  by  the  improvement,  or  that  any  portion  of  it  was  bur- 
dened with  tolls  for  the  use  of  that  which  did  not  benefit  it.  It 
was  shown,  negatively  at  least,  that  the  tug  and  lighters  required 
the  facilities  of  the  canal  in  passing  down,  and  though  it  was  proved 
the  lighters  could  have  passed  up  unloaded  before  the  dam  was 
constructed,  it  did  not  appear  that  their  going  up,  when  they  could 
not  also  go  down,  would  be  of  advantage  to  the  interest  of  any  one. 
The  rafts,  it  was  shown,  could  have  passed  down  before,  but  whether 
as  conveniently  and  safely  did  not  appear.  It  is  consistent  with 
every  thing  appearing  in  the  record  that  every  use  made  by  the 
plaintiffs  of  the  river  was  facilitated  by  the  construction  of  the 
dam  and  canal.  If  they  were  so,  the  exaction  of  tolls  for  the  use 
of  the  canal  was  as  proper  and  just  as  it  would  have  been  if  the 
Vol.  XXXVIII.     29 
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flam  had  first  made  the  use  of  the  waters  2)racticable.  The  tolls 
arc  charged  in  respect  to  the  enjovment  of  beucfits  conferred  by 
the  expenditures  of  defendant;  and  whether  these  benefits 
originate  with  the  improvement,  the  defendant  has  made,  or  are 
only  enhanced  by  it,  is  immaterial  to  the  justice  or  legality  of  the 
impost. 

It  is  further  contended  that  defendant  is  the  successor  and  assign 
of  McLeod  in  respect  to  this  dam,  and  is  charged  with  all  his 
duties ;  and  that  there  was  legislation  under  which  McLeod  built, 
which  required  him  to  construct  a  lock  for  the  passage  withoot 
charge  of  whatever  navigated  the  river.  The  deduction  is  that 
defendant  must  maintain  such  a  free  passage  now.  But  in  the  first 
place  no  such  legislation  appears  to  have  been  brought  to  notice  in 
the  court  below,  and  in  the  second  place  it  is  not  shown  that  de- 
fendant is  the  assign  of  McLeod.  The  supposition  that  McLeod 
may  have  abandoned  his  dam  as  useless  is  consistent  with  any 
thing  that  appears  in  the  evidence  ;  and  in  that  case  the  appropria- 
tion of  it  by  any  one  else  who  should  find  it  a  convenience  in  im- 
proving the  river  would  have  been  perfectly  proper,  provided  the 
authority  of  the  appropriator  from  the  State  was  such  as  would 
justify  the  erection  as  a  new  one.  Certainly  so  long  as  defendant 
does  not  claim  under  McLeod,  or  need  any  grant  McLeod  may  have 
had,  to  justify  damming  the  river,  his  obligations  cannot  be  said 
presumptively  to  have  been  assumed  by  it. 

But  it  is  said  that  defendant  must  claim  under  McLfeod,  who 
built  his  dam  before  the  present  Constitution  was  adopted,  because 
since  that  time  no  dam  can  be  constructed  across  a  navigable  stream 
except  with  the  consent  of  the  board  of  supervisors  of  the  county, 
which  defendant  has  never  obtained.  The  conclusive  reply  to  this 
suggestion  is  that  no  question  of  consent  of  the  board  of  super* 
visors  appears  to  have  been  made  in  the  court  below,  and  we  neither 
know  what  the  fact  was,  nor  could  we  act  upon  it  if  we  did.  We 
sit  here  to  review  only  the  rulings  of  the  Circuit  judge. 

The  Circuit  judge  gave  instructions  to  the  jury  corresponding 
to  the  views  above  expressed,  and  verdict  and  judgment  were  ren- 
dered for  defend  a  lit. 

This  judgment  must  be  aflirmed  with  cost 

Judgment  affirmed. 

The  other  justices  concurred. 
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EiCE  V.  Township  of  Sidney. 

(44  Mich.  37.) 

Surety  —  emdenee  —  settlement  by  prtJicipaL 

The  saretj  of  a  township  treasurer  is  not  bound  bj  a  settlement  of  the  trea»- 
-rer's  ^oounta  with  the  town  by  the  treasurer's  deputy  without  the  treasur- 
en's  knowledge,  the  treasurer  being  charged  by  the  town  clerk  in  tlie  ac- 
coant  upon  which  the  (settlement  was  based,  with  moneys  which  his  prede- 
osMor  neyer  paid  over.* 

SUIT  on  town   treasurer's  bond.    Tho  opinion  states  the  ease* 
The  plaintiff  had  judgment  below. 

Lemuel  Clute,  for  plaintiffs  in  error. 

M.  Clement  Palmer  and  Ellsworth  &  Sappy  for  defendant  in 
error. 

Campbell,  J.  Plaintiffs  in  error  were  sued  on  the  official  bond 
of  Epiey  as  town  treasurer  of  defendant  in  error  for  moneys  due 
from  him  to  the  township  at  the  close  of  his  official  term  in  1875. 
The  finding  of  the  court  is  that  at  the  end  of  that  year  he  was 
found  to  haTe  a  balance  in  his  hands  of  1(1,215.80,  which  he  did 
not  pay  oyer  to  his  successor,  Joseph  E.  Morrison,  but  a  portion  was 
afterward  paid  tx)  M.  A.  Reynolds,  Morrison's  successor.  The  case 
was  tried  without  a  jury,  and  judgment  was  rendered  for  the  bal- 
ance. 

The  only  points  argued  before  us  were  that  neither  testimony  nor 
finding  can  warrant  the  judgment. 

We  do  not  see  any  defect  in  the  finding.  It  is  express  to  the  effect 
that  the  balance  was  in  Epley's  hands  and  not  paid  over.  But  it  is 
claimed  there  were  other  facts  found  which  preclude  such  an  infer- 
ence. The  only  other  fact  so  relied  on  is  that  in  the  account  kept 
against  Morrison  by  the  town  clerk,  Morrison  was  charged  with 
the  amount  as  money  in  the  treasury,  and  that  Rice,  who  was  Mor- 
rison's deputy,  if  there  is  any  propriety  in  using  such  a  name,  set- 
tled Morrison's  accounts  with  the  town  at  the  close  of  his  term  on 
that  basis.     But  it  appears  Morrison  had  no  knowledge  of  these 

*8m  Boont  Omnly  v.  Jmies  (54  Iowa,  fl09>,  87  Am.  Rep.  2129,  and  note,  2M. 
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charges  personally,  or  to  s|)eak  more  precise! j,  that  he  was  noipres- 
eDt  at  the  settlement,  and  is  not  shown  to  have  had  anj  knowledge 
that  the  clerk  had  so  charged  him. 

The  money  in  the  hands  of  Epiey  at  the  close  of  his  term  was 

not  money  in  the  treasury  in  the  sense  that  the  township  had  it  in 

its  own  custody,  but  was  merely  so  much  due  to  the  township  fiom 

£pley,  which  he  was  bound  to  pay  over  to  his  successor.     Unless 

.  8o  paid  over  Epley  and  his  bondsmen  were  liable. 

If  Morrison  himself  had  given  credit  to  Epley  for  this  money,  it 
'might  raise  a  presumption,  perhaps,  that  it  was  paid  over.  But  an 
•-entry  by  the  town  clerk,  carrying  over  an  apparent  balance  from 
one  treasurer  to  another,  could  not  be  evidence  of  the  receipt  of 
the  money  by  Morrison.  Neither  could  the  settlement  with  Rice, 
>  of  which  Morrison  was  ignorant,  be  regarded  as  any  such  evidence. 
And  we  think  it  cannot  bo  maintained  that  a  false  statement  made 
tbj  Morrison  himself  could  prevent  the  township  from  recovering 
-moneys  belonging  to  the  corporation  from  a  previous  defaulter. 
Nothing  but  an  intentional  acceptance  of  Morrison's  responsibility 
in  lien  of  Epiey's  could  discharge  Epley.  We  arc  not  prepared 
without  further  light  to  say  that  anything  but  payment  would  dis- 
charge him.  Morrison's  sureties  could  not  be  bound  by  a  false  set- 
tlement. 

Some  evidence  was  necessary  to  show  the  payment  of  the  money 
to  Morrison.  The  testimony  introduced  could  in  no  sense  be  re- 
garded as  even  amounting  to  an  admission  by  Morrison  that  he  had 
received  the  money.     We  think  therefore  the  judgment  was  right, 

and  it  must  be  affirmed  with  costs. 

JudgmefU  affirfnsd. 
Th%  other  justices  concurred. 


JEruNx  Imsubance  Company  y.  Resh. 

(44  Mich.  55.) 
Insurance— fire—severabUUy  of  contract, 

Wbere  a  boase  and  personal  property  in  it  are  insured  in  the  same  policy,  aod 
the  insurance  is  voidable  as  to  tlie  realty  by  reason  of  false  repreeentatioiif 
of  tbe  applicant  as  to  title,  it  will  not  be  beld  valid  as  to  the  personalty 
unless  it  clearly  appears  tbat  the  insurer  would  have  taken  both  riski 
separately.    (See  note,  p.  280.) 
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ACTION  on  policy  of  fire  insurance.    The  opinion  shows  the 
point.    The  plaintiff  had  judgment  below. 

Namis  £  Uhl,  for  plaintiffs  in  error. 
JShmonds  £  Fletcher,  for  defendants  in  error. 

Marston,  C.  J.  This  case  now  comes  before  the  court  upon  the 
same  showing  as  when  here  before,  with  the  addition  that  evidence 
was  introduced  tending  to  show  the  rate  per  cent  at  which  the 
property  was  insured,  and  the  ruling  of  the  court  that  under  such 
evidence  the  policy  was  divisible,  and  that  a  recovery  might  be  had 
for  the  personal  property  lost.  The  prior  decision  will  be  found  in 
40  Mich.  241.  As  was  said  when  the  case  was  here  before,  refer- 
ence was  made  in  the  policy  to  a  written  application  which  was 
declared  to  be  a  warranty,  and  the  policy  was  to  be  avoided  for  any 
omission  to  make  known  a  material  fact.  The  false  representations 
related  to  the  title  of  the  insured  to  the  real  estate  and  incum- 
brances thereon. 

There  is  a  conflict  in  authorities  as  to  the  right  to  recover  in 
cases  like  the  present.  That  there  may  be  cases  where  the  contract 
would  be  divisible,  and  where  the  fact  that  the  policy  might  be 
rendered  void  as  to  a  part  would  not  affect  tho  whole,  we  do  not 
question,  and  what  may  hero  be  said  must  not  bo  understood  as 
going  beyond  the  facts  of  this  case  as  presented  us. 

Here  the  false  statements  which  avoided  the  policy  as  to  the 
buildings  were  made  before  the  policy  was  issued.  The  personal 
property  was  in  the  same  building.  If  it  was  for  the  interest  of  tho 
insured  to  cause  or  suffer  a  loss  of  the  building,  because  he  had  not 
the  interest  therein  he  had  represented,  it  would  wo  think  be  idle 
to  say  that  such  fact  would  not  increase  the  risk  upon  tho  personal 
property  in  such  building.  It  would  be  very  unsafe  therefore  to 
assume  that  the  company  would  have  taken  a  risk  upon  the  per- 
sonal property,  separate  from  tho  building,  and  therefore,  because 
the  rate  and  the  amount  insured  upon  the  personal  can  be  separated 
from  that  on  the  building,  to  hold  that  the  contract  is  divisible. 
That  the  company  would  have  taken  a  risk  upon  the  personal  prop- 
erty alone,  to  a  like  amount  and  at  the  same  rate,  wo  may  assume, 
even  with  full  knowledge  that  the  insured  had  no  title  to  the 
building;  but  it  would  be  hazardous  to  assume  that  with  such 
knowledge  the  company  would  have  written  upon  both  the  personal 
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property  aud  the  building,  so  that  upon  tlic  whole  policy  the 
insured  would  be  more  interested  in  a  loss  of  both  than  in  their 
protection.  It  was  declared  in  this  policy  that  the  omission  to 
make  known  a  material  fact  should  render  it  void,  and  we  cannot 
say  that  the  false  representation  was  not  material  as  to  both  the 
real  and  personal  property.  The  ease  should  bo  clear  and  free  from 
all  reasonable  doubt  to  warrant  a  court  in  carving  out  separate  and 
distinct  contracts  from  one  common  whole.  The  authorities  npon 
this  question  are  collected  and  cited  in  the  briefs  of  connael. 

Upon  the  facts  presented  there  can  be  no  recovery,  yet  we  can 
but  reverse  the  judgment  with  costs  and  order  a  new  trial. 

Judgment  reversed. 

The  other  justices  concurred. 

NoTS  BT  THs  BMPOKmu— See  Moore y.  Virginia  F.  d*  Jf.  ItM.  Co.,  SSOratt.  506;  &  c.,S( 
Am.  Rep.  873;  Plath  t.  Minnesota  Farmen*  Mut.  F.  Ttia.  Am.,  28  Minn.  479;  b.  a,  SS  Am. 
Rep.  607;  agreeing  with  the  principal  case;  MerriU  v.  Agricultural  Ins.  Co.,  78  N.  Y.  tiS; 
s.  a,  89  Am.  Kep.  184,  holding  the  contrary  in  case  of  mere  breach  of  warranty  as  to  one 
subject  of  the  Insurance;  and  QuatTicr  v.  Ptaltody  Ins.  Co.,  10  W.  Va,  607;  s.  c,  S7  Am. 
Rep.  588,  holding  the  contrary  in  case  of  sale  of  a  portion  of  the  profierty  separately  ap. 
praised  and  insured  in  the  same  ])olicy. 

In  Lovcjity  v.  Augiwta  Mut.  F.  Ins,  Co.,  45  Me.  472,  there  was  separate  insurance  oo  s 
store  and  on  goods  therein,  the  premiums  being  entire.  HeJd,  that  the  false  representa- 
tion that  the  insured  owned  the  store  avoided  the  entire  Insurance.  This  was  followed  in 
Gould  V.  Y(n'k  Co.  Mut.  F.  Inn.  Co.,  47  Me.  408,  a  case  of  insurance  of  store  and  of  gootis 
in  it,  where  the  store  was  inadvertently  but  incorrectly  represented  as  unincumbered.  Thf 
court  said:  "  A  policy  obtained  by  misrepresentation  is,  in  legal  intendment,  no  insuranoe 
at  all."  The  same  was  held  in  BaniM  v.  Union  Mut.  F.  In»,  Cjk,  51  Me.  110,  of  insurance 
on  a  dwelling  and  the  furniture  in  it,  where  the  insurance  as  to  the  dwelling  was  avoidnl  br 
a  subseqnent  alienation.  Day  v.  (TJiartcr  Oak  F.  <kM.  In».  Co.,  iJ.  91,  is  to  the  same  effect. 

In  Clark  v.  N.  E.  Mut.  F.  Ins.  (>).,  6  Cush.  842,  it  was  held,  that  the  alienation  of  one  of 
several  estates,  separately  insured  by  the  same  polle}%  in  which  it  is  proTidod  that  wkea 
any  property  insured  shall  be  alienated  the  ix>licy  shall  be  void,  only  avoids  the  p<^lcy  as 
to  the  estate  so  alienated.  The  court  briefly  say,  "the  alienation  of  the  one  would  no 
more  affect  the  insurance  on  the  other,  than  if  they  Imd  been  insured  in  separate  poUdea.** 
But  in  Fricsmuih  v.  Agawam  Mut.  F.  Ins.  Co.,  10  Cush.  587,  it  was  held  that  a  policy.  In- 
suring several  specific  kinds  of  property,  with  a  separate  valuation  to  each,  being  made 
for  an  entire  consideration ,  and  creating  a  lien  on  the  whole  property  to  secure  the  pre- 
mium note,  is  wholly  void  if  the  property  is  represented  to  be  unincumbered  and  part  l« 
under  mortgase.  The  court  said:  *'  Tlie  contract  of  insurance  on  the  part  of  the  defend- 
ants was  not  di.stinct  and  separate  on  eacli  class  or  subject  embraced  in  the  policy.  It  vas 
separate  and  distinct  so  far  only  as  to  limit  the  extent  of  the  lisk  assured  by  the  defend- 
ants on  each  kind  of  property.  In  other  respects  it  was  an  entire  contract.  This  is  mani- 
fest from  the  fact  that  the  premium  and  deposit  are  designated  as  entire  sums  without 
any  reference  to  tho  different  kinds  of  property  covered  by  the  policy  on  the  sepaiate 
sums  insured  on  each.  There  is  nothing  in  the  application  or  policy  from  which  it  can  bf 
ascertained  how  much  of  the  deposit  note  was  made  up  of  the  rate  of  Insurance  charged 
on  the  real  estate,  and  how  much  of  that  on  the  personal  property.  The  consideration  of 
the  contract  was  regarde<l  by  the  parties  as  an  entirety  of  which  they  did  not  cootem|^t« 
a  separation  or  apportionment.  It  was  in  consideration  of  the  entire  sum  for  which  the  de* 
posit  note  was  given,  and  the  liability  of  the  assured  to  assessment  on  that  amount  in  case 
of  losses,  that  the  defendants  a.«sumed  all  the  risks  contained  in  the  policy.  They  had  the 
right  to  look  to  their  lien  on  each  and  all  the  different  kinds  of  property  insured  by  tham 
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for  the  security  of  the  whole  amount  of  the  deposit  notes.  *  *  •  This  is  not  a  case 
therefore  of  an  insurance  of  different  kinds  or  species  of  property  to  a  spedfle  amount 
with  a  separate  premium  and  deposit  charged  and  designated  as  belonging  to  each  for 
which  adistmctiien  can  b^asserted;  but  it  is  an  insurance  for  an  entire  consideration 
vhen  the  lien  attaches  to  the  whole  property  to  secure  the  full  amount  of  the  deposit 
note."  The  same  was  held  in  Brotm  y.  Peoples'  Mut.  Im.  Co.,  U  Gush.  280,  where  but 
one  premium  note  was  given.  The  Cla/rh  case  was  not  referred  to  in  the  FHesamith  case, 
tod  was  referred  to  in  the  Brown  case,  8ub  nom»  DavenporU  only  on  the  effect  of  misrep- 
resentation. The  same  doctrine  was  followed  in  KinibcM  y.  Howardt  8  Oray,  88^  and  Lee 
T.  Howard  Itu.  Co,,  8  id.  688. 

In  Fin  Aasociailon  v.  WiUiamwn^  96  Penn.  St.  198,  three  adjoining  houses  were  insured 
ia  006  policy  for  a  specified  amount  on  each,  and  gunpowder  was  stored  in  one  of  them, 
aod  caused  a  loss  of  alL  ITeJd,  that  the  policy  was  avoided  as  to  all.  The  court  said:  "Al- 
though three  buildings  were  insured,  the  contract  was  an  entirety."  The  same  was  held 
in  QcUsman  v.  Penn.  In»,  Co.,  86  id.  S10,  where  a  bam  and  personal  property  in  another 
iwiidiiig  were  insured  in  the  same  policy,  and  there  was  a  breach  of  warranty  as  to  incum- 
brances on  the  building,  and  the  personalty  alone  was  burned.  The  court  said:  *'  It  is  not 
qaite  agreeable  to  our  ideas  of  abstract  justice,  to  be  obliged  to  admit  that  an  untrue  an- 
8W«-  in  regard  to  incumbrances  on  the  real  estate,  which  was  not  in  the  least  affected  or 
deteriorated  by  the  fire,  should  have  the  eflTect  to  deprive  the  insured  of  compensation  for 
that  about  which  there  was  no  untruth,  as  the  jury  have  found,  and  which  was  entirely 
destroyed.  In  the  absence  of  this  contract  this  would  look  unreasonable.  But  we  must 
not  forget  the  contract.  *  •  *  They  have  chosen  to  agree,  that  for  any  untrue  represen- 
tation •  •  »  the  insurance  shall  be  void  and  of  no  effect.  *  *  •  The  consideration 
is  entire  and  indivisible.    Citing  the  Massachusetts  and  Maine  cases. 

In  Btwrnan  v.  Franklin  F.  Ina.  Co.,  40  Bid.  CdO,  the  court  said:  **The  third  and  last 
question  presented  is,  whether  as  part  of  the  Insurance  was  on  the  building,  and  part  on 
the  machinery  therein,  it  was  competent  to  the  plaintiff  to  recover  on  the  policy  such 
amount  as  was  apportioned  to  the  machinery,  notwithstanding  the  polipy  is  void  as  to  the 
building?  In  regard  to  this  question,  the  difficulty  in  the  plaintiff's  way  is,  that  the  con- 
trMt  in  entire.  The  consideration  for  it  was  entire;  and  in  such  case  the  contract  is  held 
to  be  entire,  although  its  subjects  may  consist  of  several  distinct  and  wholly  independent 
items.  Moreover,  the  stipulation  in  regard  to  the  forfeiture  applies  to  the  policy  as  an 
entirety."   To  the  same  effect,  A.89ociated  Ftremen^s  Ins.  Co.  v.  Assum^  6  id.  165. 

In  Schumititrh  v.  Am.  Ins,  Co.,  48  Wis.  26,  it  was  held  that  where  a  policy  covers  personal 
property  in  a  building,  and  other  property  is  subsequently  added  to  which  the  risk  would 
attach  under  the  general  language  used,  and  such  addition  Is  subsequently  mortgaged 
without  consent,  in  violation  of  the  policy  provision,  a  claim  for  damage  to  such  mortgaged 
portion  will  work  a  forfeiture  to  the  whole  insurance. 

The  same  holding  was  made  in  Hinman  v.  Hartford  F.  Ins,  Co.,  86  Wis.  159,  where  a 
building  and  personal  property  in  it  were  insured  in  one  policy.  The  case  does  not  show 
whether  the  subjects  of  Insurance  were  separately  valued  in  the  policy. 

The  same  doctrine  in  Rush  v.  Mut.  F.  Im.  Co.  of  Clinton,  29  U.  C.  (Q.  B.)  73. 

On  the  other  hand:  In  Ilartfrntl  F.  Ins.  Co.  v.  Walsh,  54  HI.  164;  s.  c,  5  Am.  Rep.  113, 
two  houses  were  insured  in  one  policy  for  different  sums,  and  one  became  vacant.  Held, 
that  thl9  did  not  invalidate  the  policy  as  to  the  other.  The  court  only  said,  *'  we  are  at  a 
loss  to  perceive  how  permitting  the  two-story  house  to  become  vacant  without  notice 
to  and  consent  of  the  company,  could  Invalidate  the  policy  on  the  small  frame  building. " 

So  in  Ltfthnev  v.  Hmnc  Mut.  Ins.  Co.,  17  Mo.  347;  s.  c,  19  id.  628,  it  was  ruled  that  al- 
though a  failure  to  disclose  an  incumbrance  would  avoid  a  policy  as  to  a  house  Insured,  yet 
it  would  not  avoid  It  as  to  furniture  insured  in  the  same  policy,  but  separately  appraised, 
unlefls  the  fact  concealed  was  shown  to  be  material  to  the  risk,  and  it  was  shown  that  a 
imowledge  of  it  would  have  to  a  refusal  to  insure;  and  this  was  held  to  be  a  question  for  the 
lurv.  The  court  said:  **  The  proportion  of  the  premium  due  for  each  may  be  easily  ascer- 
^aioed."  The  same  doctrine  was  held  in  Koontz  v.  Hannibal  Savings  and  Ins.  Co. ,  42  Mo- 
^,  where  **  there  was  nothing  to  show  that  the  representation  as  to  incumbrance  on  the 
•tsble  formed  an  inducement  to  the  execution  of  the  policy  covering  the  personal  propw 
ttty."   ating  the  Clark  case,  6  Gush.  342;  FfioBnix  Ins.  Co.  v.  I/atirence,  4  Mete.  (Ky.) 


232  MICHIGAN, 


SkiDner  y.  Shannon. 


•;  French  v.  ChenanQo  County  Mut.  Ins.  Co.,  7  Hill,  1S2;  and  citing  the  later  M HHMohtwptfa 
and  New  York  cases. 

The  same  doctrine  was  held  in  PhanU  Int.  Co.  v.  Lawrence,  4  Mete.  (Ky.)  9.  The 
court  observed  :  *'  We  perceive  no  reason  for  excepting  this  case  from  the  general  rule  bjr 
which  a  p<^c7  making  separate  insurance  upon  several  subjects  is  treated  as  separate 
policies  would  be.**    Citing  the  Oark  case,  and  the  Loctmer  case,  gupra. 

May  (Ins.,  %%  189,  277, 278),  and  Wood  (Fire  los.,  $  888,  and  note),  seem  to  prefer  the  doc- 
trine  of  the  principal  case. 

In  Date  v.  Ins.  Co.,  U  Up.  Can.  602,  C.  P.,  the  policy  insured  in  spedflc  sums  stock  in  a 
building,  and  a  dwelling  and  the  furniture  therein,  the  first  at  a  premium  of  twenty  per 
cent,  and  the  two  last  at  five  per  cent.  He?d,  that  the  policy  must  be  regarded  as  divid' 
hie,  and  an  incumbrance  of  the  dwelling  does  not  affect  the  right  of  recoveiy  as  to  the  rest 


Skinner  y.  Shannon. 

(44  Mich.  86.) 
Execution  —  exemption  —  partnership. 

When  execution  is  levied  on  goods  of  a  partnership,  every  member  of  the 

firm  is  entitled  to  his  individual  exemption.* 

rpROVER.     The  opinion  states  the  point    The  defendant  had 
X     judgment  below. 

J.  B.  Wilkins  and  Hugh  McCurdy  for  plaintiffs  in  error. 
H,  H.  Pulver  and  Lyon  <6  Kilpairick  for  defendants  in  error. 

Marston,  C.  J.  Where  a  levy  is  made  upon  a  stock  of  goods  of 
a  copartnership,  is  the  firm  as  such,  or  the  several  members  thereof, 
entitled  to  claim  any  part  thereof  as  being  exempt  under  the  law  of 
this  State  ? 

This  question  has  arisen  in  several  of  the  States,  and  thns  far 
there  is  a  want  of  harmony  in  tho  answers  given  thereto.  We  must, 
therefore,  in  the  light  of  those  cases,  look  to  the  Constitution,  stat- 
utes and  decisions  of  this  State,  and  unfettered  by  previous  decis- 
ions, construe  the  statute  in  accordance  with  the  letter  and  evident 
spirit  thereof. 

Our  Constitution,  in  section  1  of  art  XIV,  provides  that  "The 
personal  property  of  every  resident  or  this  State,  to  consist  of  such 
property  only  as  shall  be  designated  by  law,  shall  be  exempted  to 

•  Contra :  Spiro  v.  Paxion  (8  Lea,  75),  31  Am.  Rep.  680 ;  Whits  v.  Hefner  510  La.  Ana. 

1280),  31  Am.  Rep.  238. 
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the  amount  of  not  less  than  five  hundred  dollars,  from  sale  on  exe- 
cution or  other  final  process  of  any  court,  issued  for  the  collection 
of  any  debt  contracted  after  the  adoption  of  this  Constitution." 

The  eighth  subdivision  of  our  statute  (2  Gomp.  L.,  §  6101),  under 
which  this  claim  comes,  is  as  follows:  '^The  tools,  implements, 
materials,  stock,  apparatus,  team,  vehicle,  horses,  harness,  or  other 
things,  to  enable  any  person  to  carry  on  the  profession,  trade,  occu- 
pation, or  business  in  which  he  is  wholly  or  principally  engaged, 
not  exceeding  in  value  two  hundred  and  fifty  dollars/' 

The  exemption  laws  of  this  State  have  ever  received  a  most  lib- 
eral construction  in  aid  of  tlio  wise  and  humane  policy  so  clearly 
set  forth  in  our  Constitution  and  laws.  As  was  said  in  Rosenthal 
V.  Scotty  41  Mich.  033,  the  laws  securing  exemptions  are  not  to  bo 
frittered  away  by  construction  so  as  to  destroy  their  value.  It  has 
been  held,  accordingly,  that  one  whose  principal  business  was  that 
of  blacksmith  might  manufacture  a  wagon  during  his  leisure  time 
and  offer  the  same  for  sale,  and  that  it  would  bo  exempt  while  in 
process  of  manufacture  and  while  hekWor  sale.  Steioart  v.  Welton, 
32  Mich.  56.  So  a  farm  homestead  right  cannot  be  put  in  jeop- 
ardy by  the  extension  of  village  limits  so  as  to  bring  such  property 
within  the  village,  barber  v.  Rorabeck,  36  Mich.  401.  So  the  exe- 
CQtiou  debtor  is  entitled  to  the  full  statutory  exemption.  Personal 
property  subject  to  a  mortgage  for  more  than  its  appraised  value 
cannot  be  turned  out  to  him.  Bayne  v.  Patlerson,  40  Mich.  658. 
A  homestead  can  be  claimed  in  lands  held  in  joint  tenancy,  or  as 
tenants  in  common  {Lozo  v.  Sutlierlandy  38  Mich.  171),  and  in  lands 
of  which  a  party  wtys  in  possession  under  a  contract  to  purchase. 
Orr  V.  Shrafty  23  Mich.  261.  So  a  house,  exempt  as  sucli,  might 
be  removed  to  another  parcel  of  land  without  danger  of  seizure 
while  in  transit.  Bunker  v,  Paquettey  37  Mich.  79.  And  a  board- 
iog-honae  keeper  is  entitled  to  the  saoie  exemption  of  household 
farniture  as  any  other  person.  Vanderhorst  v.  Bacon^  38  Mich. 
669;  8.  c,  31  Am.  Bep.  328. 

That  the  several  members  of  a  copartnership  come  within  the 
language  of  the  statute  and  Constitution  there  should  be  no  ques- 
tion, and  that  they  by  becoming  members  of  a  firm  do  not  place 
themselves  beyond  the  pale  of  the  reason  of  the  law,  would  seem 
clear.  The  same  reason  which  exists  for  protecting  an  individual 
engaged  in  carrying  on  business  would  seem  to  apply  with  equal 
force  to  each  and  every  member  of  a  firm.  The  whole  object  of 
Vol.  XXXVIII— 30 
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the  law  is  to  prevent  a  person  from  being  stripped  of  all  means  of 
carrying  on  his  business,  and  in  this  respect  no  distinction  can  exist 
between  those  who  are  members  of  a  firm  and  those  who  are  not 

Indeed,  it  is  not  claimed  that  members  of  a  firm  are  not  eqaallj 
within  the  words  and  protecting  care  of  the  Constitution  and  staU 
ute,  bnt  that  the  right  is  given  them,  because  of  the  peculiar  righU 
of  copartners  to  the  firm  property,  as  between  themselves  and  also 
their  creditors. 

If  the  property  is  exempt  under  the  statute,  parties  dealing  with 
them  roust  take  notice  of  that  fact,  and  it  is  no  hardship  whatever 
to  enforce  the  right  when  the  occasion  arises  which  demands  it 
The  creditor,  in  selling  goods  to  an  individual,  knows  that  a  certain 
portion  of  his  debtor's  property  is  not  and  will  not  be  subject  to  his 
demands.  And  so  if  he  sells  to  a  firm,  and  the  firm  or  each  mem- 
ber thereof  is  entitled  to  a  statutory  exemption,  the  creditor  sells 
in  view  of  the  hazard.  There  may  be  cases  where,  as  between  the 
members  (and  the  same  perhaps  would  not  apply  as  to  creditors), 
where  one  or  more  of  the^firm  had  no  interest  in  the  goods,  bm 
only  in  the  profits,  and  some  question  might  arise  as  to  the  righ: 
of  such  copartners  to  claim  any  part  of  the  property  as  exempt; 
but  such  is  not  this  case,  and  we  do  not  therefore  pass  upon  that 
question.  So  other  difficulties  may  arise.  Very  many  of  these 
supposed  difficulties  are  imaginary  only,  but  we  need  not  anticipate 
them.  In  my  opinion  the  execution  debtors  in  this  case  were  each 
entitled,  under  our  Constitution  and  statute,  to  his  exemptioo. 
Russell  V.  Lennon,  30  Wis.  570 ;  s.  c,  20  Am.  Rep.  60  ;  and  see  the 
reasoning  also  in  Steicart  v.  Browne  37  N. .  Y^  350.  It  is  strongif 
urged  that  both  may  claim  the  same  piece  of  property.  If  so,  the 
officer  may  select  for  them  where  they  cannot  agree  and  therefore  do 
not    Comp.  L.,  §  6103. 

The  judgment  must  b^  reversed  with  costs  and  a  new  trial 
ordered. 

Judgment  rerersed. 

The  other  justices  concurred. 
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Sinclair  v.  Slawson". 

(44  Mich.  133.) 

Deed  —  regUtration  —  miHake  in  —  notice. 

The  register  of  deeds  in  recording  a  mortgage  omitted  the  name  of  the  morU 
gtgee.  The  name  however  appeared  in  the  entr7  book  in  which  b/  law  he 
WIS  required  to  enter  the  date  of  the  receipt  of  deeds,  the  names  of  the 
parties,  and  the  township  in  which  the  lands  are  situated.  Held,  that  the 
latter  book  afforded  constructive  notice  to  purchasers.* 


B 


ILL  for  foreclosure.    The  opinion  states  the  facts.     The  de- 
fondant  had  judgment  below. 


Isaac  H.  Parrish,  for  complainant. 

ElUworih  c]§  Sapjy,  for  defendants. 

CooLET,  J.  This  is  a  bill  to  foreclose  a  mortgage.  The  defend- 
ants claim  the  premises  as  hona  fide  purchasers  under  the  mort- 
gagor. The  only  question  of  law  which  is  raised  by  the  record  is 
whether  the  mortgage  is  defeated  by  the  conveyances  to  these  de- 
fendants by  reason  of  an  error  in  recording  it.  It  appeared  that 
the  raster  of  deeds  was  making  use  in  his  office  of  books  made 
up  of  printed  blanks,  and  that  in  attempting  to  fill  one  of  these 
for  the  record  of  the  mortgage  in  suit,  he  wholly  omitted  the  name 
of  the  mortgagee.  It  is  not  pretended  that  in  any  other  particular 
the  record  was  incorrect.  The  defendants  bought  without  making 
an  examination  of  the  record,  and  there  is  no  claim  that  they  had 
express  notice  of  the  mortgage.  The  question,  then,  is  whether 
the  defective  record  was  of  any  avail  to  complainant  as  constructive 
notice  of  his  mortgage. 

Under  a  New  York  statute- which  provided  that  no  mortgage 
should  "defeat  or  prejudice  the  title  of  any  bona  Me  purchaser 
unless  the  same  shall  have  been  duly  registered,"  Chancellor  Kent 
held  that  "  the  registiy  is  notice  of  the  contents  of  it,  and  no  more, 

iod  that  the  purchaser  is  not  to  be  charged  with  notice  of  the  con- 

^ -  '  

•  See  GfUhrM  ▼.  OouaA  (88  Ind.  678).  80  Am.  Rep.  880. 
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tents  of  the  mortgage^  any  further  than  they  may  be  contained  in 
the  registry.  The  purchaser  is  not  bound  to  attend  to  the  correct- 
ness of  the  registry.  It  is  the  business  of  the  mortgagee,  and  if  a 
mistake  occurs  to  his  prejudice,  the  consequences  of  it  lie  between 
him  and  the  clerk,  and  not  between  him  and  the  bona  fide  pur« 
chaser."  The  statute,  he  adds,  intended  the  registry  ''as  the  cor- 
rect and  sufficient  source  of  information  ;  and  it  would  be  a  doctrine 
productive  of  immense  mischief  to  oblige  the  purchaser  to  look,  at 
his  peril,  to  the  contents  of  every  mortgage,  and  to  be  bound  bv 
them,  when  different  from  the  contents  as  declared  in  the  registry. 
The  registry  might  prove  only  a  snare  to  the  purchaser,  and  no 
person  could  be  safe  in  his  purchase,  without  hunting  out  and  io- 
specting  the  original  mortgage,  a  task  of  great  toil  and  difficulty. 
I  am  satisfied  that  this  was  not  the  intention,  as  it  certainly  is  not 
the  sound  policy,  of  the  statute.  Frost  v.  Beekman^  1  Johns.  Cb. 
288,  299.  The  mistake  in  the  record  in  that  case  consisted  in  a 
misrecital  of  the  amount  secured.  The  case  has  been  often  followed. 
In  Sanger  v.  Craigue^  10  Vt.  655,  the  error  consisted  in  misde- 
scribing  the  land.  In  Jennings  v.  Wood^  20  Ohio,  2C1,  the  name 
of  the  grantor  in  a  deed  was  incorrectly  given.  In  Parrel  v.  Siaub- 
?iut,  5  Minn.  323,  the  mistake  consisted  in  the  omission  of  one  of 
the  subscribing  witnesses,  whereby  the  deed  was  made  to  appear 
insufficiently  executed.  In  Shepherd  v.  Bui'khaltery  13  Ga.  443, 
the  name  of  the  mortgagor  was  not  appended  to  the  mortgage  m^ 
recorded.  In  Sawyer  v.  AdamSy  8  Vt.  172,  the  deed  was  recorded 
in  an  unused  book  and  not  indexed.  Terrell  v.  A'ndreto  CoujUt/t 
44  Mo.  309,  was  another  case  of  error  in  giving  in  the  necord  the 
amount  of  the  mortgage,  and  the  following  are  cases  in  which  the 
thing  conveyed  was  misdescribed:  Cliamherlain  v.  Belly  7  Cal.  292: 
Miller  v.  Bradford^  12  Iowa,  14;  Baldwin  v.  Mars/ial^  2  Humph. 
116 ;  Brydon  v.  Campbell,  40  Md.  331 ;  Breed  v.  Conley^  14  Iowa, 
269;  Gioynn  v.  Turiier,  18  id.  1.  This  court  has  also  held  that  a 
sheriff's  notice  of  attachment  was  ineffectual  where  by  mistake  it 
failed  to  describe  the  land  attached.  Barnard  v.  CainpaUy  29 
Mich.  162. 

On  the  other  hand  it  has  been  held  in  Illinois,  under  a  statute 
which  gave  a  deed  effect  as  against  subsequent  bona  fide  pnrchasen 
from  the  time  it  was  filed  for  record,  that  the  grantee  was  not 
affected  by  errors  in  recording ;  he  having  done  all  that  the  law 
required  of  him  when  he  had  filed  his  deed  with  the  recorder. 
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Xernck  v.  Wallace j  19  111.  48G  ;  Polk  v.  Cosgrtwey  4  Biss.  437 ;  Riggs 
T.  Boylan,  id.  445.  So  in  Alabama,  under  a  statute  which  made  a 
conveyance  '* operative  as  a  record*'  from  the  time  it  was  left  for 
registration,  it  was  decided  that  a  mortgage  was  a  valid  lien  for  the 
whole  amount  though  incorrectly  recorded  as  for  a  smaller  sum. 
Mims  T.  Mims,  '65  Ala.  23.  The  following  are  cases  which  recognize 
the  rule  that  filing  a  deed  for  record  gives  it  effect  as  a  record  : 
Dubow  V.  Toungy  10  Ala.  365  ;  Bank  of  Kentucky  v.  HaggiUy  1  A. 
K.  Marsh .  306. 

The  different  conclusions  in  these  cases  are  the  result  in  the  main 
of  differences  in  the  statutes  under  which  the  records  have  been 
made  or  attempted,  and  perhaps  if  all  the  statutes  had  been  alike, 
all  the  decisions  would  have  been  harmonious.  The  doctrine  that 
he  who  claims  the  benefit  of  registry  laws  must  bring  himself 
within  them,  is  universally  admitted.  It  becomes  important,  then, 
to  see  what  our  own  statutes  are  which  bear  upon  this  case;  for 
these  after  all,  and  not  the  decisions  of  other  States,  must  control. 

We  hare  no  statute  which  makes  a  record  necessary  to  the  validity 
of  a  oonveyance  as  between  the  parties.  Oodfroy  v.  Disbrow,  Wal. 
Ch.  260;  Brown  r,  McCormicky  28  Mich.  215.  The  recording  is 
only  for  the  preservation  of  evidence,  and  for  notice  to  subsequent 
purchasers  and  incumbrancers.  Every  register  of  deeds  is  required 
to  keep  an  entry  book  of  deeds  and  an  entry  book  of  mortgages, 
each  page  of  which  shall  be  divided  into  six  columns  with  the  fol- 
lowing headings  :  Date  of  reception  ;  Orantors  (or  Mortgagors) ; 
Ortntees  (or  Mortgagees) ;  Township  where  the  lands  lie  ;  To  whom 
deUvered  after  being  recorded ;  Fees  received.  In  the  entry  book 
of  mortgages  he  shall  enter  all  mortgages  and  other  instruments 
intended  as  securities,  and  all  assignments  of  any  such  mortgages 
or  securities ;  and  he  shall  note  in  such  books  the  day,  hour  and 
minute  of  the  reception  and  the  other  particulars  in  the  appropriate 
eolamns,  in  the  order  in  which  snch  instruments  are  respectively 
received  ;  and  every  such  instrument  shall  bo  considered  as  recorded 
at  the  time  so  noted.  Comp.  L.,  §§  4226,  4227.  These  instruments 
are  afterwards  to  be  recorded  at  full  leiigtli  in  proper  books  pro- 
cured for  the  purpose  (Comp.  L.,  §  4228),  and  a  general  index 
made  of  them  all,  with  the  names  of  the  parties  alphabetically 
anunged.     Comp.  L.,  §  4230. 

This  mortgage    therefore    was  in    the  laV   considered  as  re- 
corded, and  for  all   the  purposes  of  notice  and  protection  was 
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recorded  when  it  was  left  for  record,  and  noted  in  tiie  entrv  book. 
No  one  pretends  there  was  any  defect  or  mistake  in  that  enirv. 
The  complainant  proved  his  mortgage  with  the  register's  certificate 
of  due  record  indorsed  thereon,  and  the  defendants  in  their  ea- 
deavor  to  show  that  it  was  not  recorded  *iii  fact,  showed  only  the 
error  in  copying  the  mortgage  at  large  in  the  book  kept  for  that 
purpose,  and  did  not  question  the  record  in  the  entry  book.  It 
must  be  assumed  therefore  that  that  record  was  correct,  and  that 
it  showed  the  names  of  the  parlies,  the  date  of  record,  and  the 
township  in  which  the  land  was  situated.  Usually  in  sach  offices 
considerable  time  must  elapse  between  the  entry  and  the  actoal 
copying  of  the  instrument  upon  the  record  book,  and  duriDgall 
that  time  the  entry  book  will  constitute  tlie  record,  and  will  be  the 
means  whereby  third  parties  will  be  notified  of  conveyances.  The 
record  in  that  book  will  not  be  complete  in  itself,  because  itwiU 
not  contain  a  particular  description  of  the  land,  but  it  will  direct 
the  inquirer  to  the  deed  on  file,  and  the  two  together  will  give  fall 
information.    The  one  supplies  all  deficiencies  in  the  other. 

This  mortgage  then  was  recorded  for  the  purposes  of  notice 
when  it  was  filed,  and  remained  effectual  as  against  subseqaentpor- 
chasers  and  incumbrancers  for  a  time  at  leasL  When,  if  ever,  did 
it  cease  to  bo  recorded  ?  Was  it  when  a  more  complete  record  was 
attempted  ?  Did  the  failure  to  make  the  more  complete  record 
render  nugatory  the  one  already  made  ? 

No  doubt  the  entry  in  the  entry  book  loses  its  importance  when 
the  instrument  entered  is  properly  recorded,  becansefrom  that  time 
the  completed  record  gives  the  fullest  information,  and  it  will  be 
that  to  which  the  general  index  will  refer  persons  who  are  searebiDg 
the  records.  But  it  will  remain  a  record  nevertheless,  and  it  may 
have  its  importance  in  some  cases.  Every  man  who  finds  a  mort- 
gage recorded  is  notified  by  the  date  of  the  record  that  there  is  a 
record  of  certain  particulars  respecting  tlie  mortgage  in  the  entry 
book,  which  he  can  at  once  refer  to  ;  and  if  any  of  those  partico- 
lars  chance  to  be  omitted  in  tho  record  book  of  mortgages,  he  nn- 
derstands  where  he  can  obtain  information  concerning  them. 

Now  there  was  no  omission  or  mistake  in  this  case  in  respect  to 
the  name  of  tho  mortgagor.  Any  one  searching  for  mortgages  by 
him  would  have  been  directed  by  the  general  index  to  the  defective 
record  of  this  mortgage,  and  he  would  have  found  that  record  just 
as  readily  as  he  would  have  found  it  if  correct.     In  this  the 
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differs  from  one  like  Jennings  v.  Wood,  20  Ohio,  261,  in  which  the 
name  of  the  grantor  was  omitted  in  the  record  ;  for  the  means  of 
tracing  conveyances  are  lost  when  you  do  not  find  in  the  index,  as 
grantor  or  mortgagor,  the  name  of  the  party  in  whom  the  title  ap- 
l^ears  to  stand. 

The  defective  record  is  of  a  mortgage  which  upon  the  face  of  it 
appears  to  be  a  mere  nullity  ;  for  it  is  manifest  that  there  can  be 
no  mortgage  without  a  mortgagee.  But  the  very  nature  of  the  de- 
fect in  the  instrument  is  one  that  would  instantly  challenge  atten* 
tioD  ;  for  no  one  for  any  conceivable  purpose  could  be  supposed  to 
have  an  interest  in  placing  such  an  instrument  upon  record.  If 
actaally  defective  as  the  record  would  indicate,  no  one  could  claim 
alien  by  virtue  of  it;  and  if  made  dishonestly  by  the  mortgagor,  it 
could  charge  nothing,  cover  nothing,  and  deceive  nobody.  The 
sag^tion  of  mistake  when  the  record  is  examined  is  inevitable  and 
spontaneous. 

It  is  not  necessary  however  to  discuss  or  raise  any  question  of 
the  implications  that  may  be  supposed  to  arise  from  such  a  record ; 
and  in  this  opinion  we  neither  express  nor  intimate  any  opinion 
upon  the  question  whether  a  purchaser  would  be  bound  to  take  no- 
tice of  this  record  if  it  stood  by  itself,  or  would  be  put  upon  in- 
quiry by  it  This  record  does  not  stand  alone.  All  persons  are 
notified  by  the  law  that  tho  entry  record  remains,  and  that  it  con- 
tains certain  particulars,  among  which  is  the  very  one  which  is  ab- 
sent from  the  record  where  the  mortgage  is  recorded  at  large. 

It  may  be  said  that  the  entry-book  record  is  temporary  in  pur- 
pose, being  designed  as  a  guide  merely  to  the  deeds  remaining  in 
the  files,  and  being  superseded  by  the  complete  record  when  made. 
Bat  the  admission  of  this  docs  not  fully  meet  the  present  case.  If 
the  register  before  the  deed  was  recorded  were  to  take  and  destroy 
it,  the  mortgage  would  not  thereby  be  lost,  but  in  the  words  of  the 
statute  would  be  still  considered  as  recorded,  and  the  entry  would 
t-vidence  the  fact.  If  he  made  a  pretense  of  recording  it,  without 
intending  to  do  so  in  fact,  but  made  a  defective  record  purposely, 
the  result  must  be  the  same.  In  each  case  the  reason  for  the  tem- 
IH)rarv  record  remains  and  is  as  forcible  as  ever.  Indeed,  the  reason 
holds  good  in  every  case  until  a  perfect  record  is  made,  which  sup- 
ersedes the  entry  record,  because  it  embraces  all  the  particulars 
there  found  and  many  others.  It  holds  good  therefore  in  this 
ease. 
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We  say  nothing  about  and  express  no  opinion  upon  any  caaethit 
differs  in  its  facts  from  this-  Uere  the  entry  record  has  not  been 
wholly  superseded,  and  it  still  remains  and  purchasers  must  take 
notice  of  it.  With  tho  otlier  record  it  shows  a  mortgage  complete 
in  all  its  parts;  the  one  supplementing  the  other  completely  and 
giving  to  a  purchaser  information  as  full  and  definite  as  he  could 
have  if  the  original  mortgage  was  spread  out  before  him. 

The  decree  appealed  from  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  enter  decree  for  complainant  in  the  usual 
form.    The  complainant  will  recover  costs  of  both  courts. 

Decree  reversed  and  catise  remandsd. 

The  other  justices  concurred. 


Cabteb  v.  Glass. 

(44  Mich.  154.) 

Action  — fi'aud  —  breac/i  of  warrafUjf. 

One  who  has  suffered  in  the  purchase  of  goods  by  reason  of  a  ftilae  wirraiitf 
may  sue  in  tort  for  the  deceit  and  set  forth  the  false  warranty  as  the  meun 
of  injury. 

TRESPASS  on  the  case  for  damages.  The  opinion  states  the  caae. 
The  plaintiff  had  judgment  below. 

Howell  (6  Carr,  for  plaintiff  in  error. 

Ear  sen  2>.  Smithy  for  defendant  in  error. 

CooLEY,  J.  But  one  question  is  presented  by  this  record,  namelT, 
whether  the  count  in  the  plaintiff's  declaration  on  which  he  was 
permitted  to  recover  in  the  court  below,  was  a  count  in  tort  or  upon 
a  warranty.    The  count  is  as  follows  : 

*'  And  for  that  whereas  the  said  plaintiff  heretofore  to  wit,  on  the 
28th  day  of  November,  A.  D.  1879,  ait  the  township  of  Porter,  m 
the  county  of  Cass  and  State  of  Michigan,  at  the  special  instance 
and  request  of  the  said  defendant,  bargained  with  the  said  defend- 
ant to  exchange  with  the  said  defendant  the  certain   horse  of  tbe 
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eaid  defendant  and  for  a  certain  horae  of  said  plaintiff's  ot  great 
Taliie,  toirit,  of  tire  value  of  one  hntidrcd  und  fifty  dollara,  tbe 
said  defendant  then  and  thiere  warranting  the  saidhoi-seto  be  sotind 
and  all  right  every  way,  then  and  there  falsely  and  frandulently 
sold  and  exchanged  the  same  horse  with  the  feaid  plaintiff  for  the 
said  horse  of  the  said  defendant  to  be  delivered  to  Said  plaiutiff  as 
aforesaid,  and  the  said  plaintiff  confiding  in  the  said  tv^arninty  that 
said  horse  was  sonnd  and  all  right  every  way  as  aforesaid ;  after- 
wvd,  to  wit,  on  the  day  and  year  aforesaid,  at  the  township  of 
Portsr,  in  the  county  of  Oass  and  State  of  Michigan,  delivered  hh 
said  horse  to  the  said  defendant  in  exchange  for  the  said  horse  of 
the  said  defendant  Whereas,  in  truth  and  in  fact  at  the  time  of 
the  making  of  the  said  false  warranty  as  aforesaid,  and  of  the  said 
exchanges  as  aforesaid,  the  said  horse  of  the  said  defiendant  was 
not  sound  and  all  right  ^very  way,  but  on  the  contrary  thereof 
there  was,  and  still  is,  unsound,  and  hath  become,  and  is  of  no  use 
or  value  to  the  said  plaintiff,  and  also  by  moans  of  the  promises  the 
said  plaintiff  hath  lost  and  been  defrauded  of  the  use  of  his  said 
horse,  to  wit,  at  the  township  of  Porter,  in  the  county  of  Cass  and 
State  of  Michigan  aforesaid,  and  so  the  said  plaintiff  saith  that  the 
sard  defendant  on  the  said  sale  and  exchange  falsely  and  f randu« 
lently  deceived  and  defrauded  the  said  plaintiff  as  aforesaid,  at  the 
township  of  Porter,  in  the  county  of  Oass  and  State  of  Michigan 
aforesaid,  and  also  the  said  plaintiff  was  then  and  there  put  to  great 
expense  and  charges  in  and  about  feeding,  keeping  and  taking  care 
of  the  said  horse.  Wherefore  the  said  plaiutiff  saith  that  he  is  in- 
jured, hath  sustained  damages  to  a  large  amount,  to  wit,  to  the 
amount  of  one  hundred  dollars,  and  therefore  he  brings  suit,"  etc. 

The  court  below  treated  this  as  a  count  in  tort,  and  allowed  the 
plaintiff  to  recover,  as  upon  a  rescission  of  the  contract.  The  de- 
fendant insists  that  it  is  a  count  in  assumpsit,  and  in  affirmance  of 
the  contract. 

It  was  decided  in  Beebe  v.  Knapp,  28  Mich.  63,  that  an  action 
on  the  case  may  be  maintained  for  false  representations  in  the  sale 
of  property  whereby  the  vendeo  was  deceived  and  defrauded,  even 
though  the  vendor  was  not  aware  of  the  falsity  of  the  representa- 
tions when  he  made  them.  But  there  is  no  doubt  the  re])rcscnta- 
tions  in  such  a  case  may  be  treated  as  warranties,  and  assumpsit 
brought  at  tbe  option  of  the  vendee,  ffatokins  v.  Pemberfofiy  61 
K.  Y.  198  ;  8.  c,  10  Am.  Rep.  595 ;   Wheeler  v.  Reed,  3G  111.  81 ; 
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McOregor  v.  PenUy  0  Yerg.  74  ;  Hensluzto  v.  Robins,  9  Mete.  83; 
Burge  t.  Siroberg,  4^  Ga.  88 ;  Slons  v.  Covell,  29  Mich.  359.  As 
the  declaration  ill  either  case  must  set  out  the  facts,  there  mast 
necessarily  be  considerable  similarity,  and  this  is  not  the  first  in- 
stance  by  many  in  which  a  count  meant  to  be  in  case  for  the  deceit 
has  been  mistaken  for  one  in  assumpsit.  But  the  leading  case  of 
Williamson  v.  Allison,  2  East,  44G,  fully  sustains  the  ruling  of  the 
court  below.  It  was  there  said  by  Lord  Ellenborouoh  that ''the 
warranty  is  the  thing  which  deceives  the  buyer  who  relies  on  it 
and  is  thereby  put  off  his  guard.  Then  if  the  warranty  be  the 
material  averment,  it  is  sufficient  to  prove  that  broken  to  establish 
the  deceit ;  and  "  the  form  of  the  action  cannot  vary  the  proof  in 
that  respccf  The  same  case  decides  that  it  is*not  necessary  either 
to  liver  or  prove  the  scienter,  and  to  render  the  case  more  completely 
like  the  pi*esent  in  principle,  the  declaration  there  as  here  ^iledto 
aver  an  offer  to  return  the  property  in  the  sale  of  which  the  tort 
was  committed.  The  doctrine  of  that  case  is  familiar  law  in  this 
country.  Beeman  y.  Buck,  3  Vt.  53;  West  v.  ^/wary,  17  id.  583; 
Johnson  v.  McDaniel,  15  Ark.  109 ;  Hilltnan  v.  Wilcox,  30  Me.  170; 
Neioell  V.  Horn,  45  N".  H.  421 ;  Ives  v.  Carter,  24  Conn.  392.  An 
examination  of  Ross  v.  Mather,  51  N.  Y.  108  ;  8.  c,  10  Am,  Rep. 
56*2,  which  questions  the  soundness  of  Williamson  v.  AUisony  will 
show  that  the  criticism  was  based  on  a  misapprehension  of  the 
point  decided. 

All  the  errors  relied  upon  in  this  case  depend  upon  the  one  no- 
ticed.   The  judgment  was  right  and  must  be  affirmed  with  cost& 

Judgment  affirmed. 
The  other  justices  concurred. 


Mabquette,  Houghton  &  Ontonagon  Railboad  CoMPAjrr  t. 

Spear. 

(44Mich.l(».) 

Kegligence — contributory — sparks  flrom  a  looamotite. 

The  plaintiffs  owned  a  warehouse,  with  a  bmnch  track  conneetiiig  with  ^ 
fendant's  railway,  and  employed  defendaots  to  draw   cars  apon  that  track 


JUNE  TERlf,  1880.  243 

Mwqaette,  UougbtoD  and  OutouogoD  Railroad  Compauy  v.  Spear. 

for  their  aonomtnodation.  The  engiae  thud  used  emitted  spark.s ;  ihe 
plaintiflb  complained  of  this  to  defendantB  ;  tlie  defendants  promippd  to  re- 
pair it,  bat  neglected  to  do  bo  ;  and  the  plaintiffs  continued  to  employ  the 
engine.  The  warehouse  being  set  on  fire  by  sparks  from  this  engine,  held, 
that  the  plaintiffs  had  no  remedy  therefor  against  defendants. 

ACTION'  of  damages* for  negligoDcc.    The  opinion  states  the 
facts.     The  plaintiffs  had  judgment  below. 

W.  P.  Hfioly,  for  plaintiff  in  error. 

if.  if.  Maynard  and  Dan  H.  Ball,  for  defendants  in  error. 

CooLEYy  J.  Defendants  in  error  sued  the  railroad  company  in 
case  for  negligently  setting  fire  to  a  quantity  of  hay  and  a  ware- 
house, whereby  they  wero  destroyed.  Tho  facts  as  they  were 
developed  on  tlic  trial  wcro  that  plain  tiffs  owned  the  warehouse  and 
a  quantity  of  hay  stored  near  it  on  premises  of  their  own,  and  thnt 
upon  these  premises  they  had  caused  to  bo  laid  a  track  upon  which 
railroad  engines  and  cars  might  be  and  had  been  running  for  their 
accommodation  for  a  long  time  before  tho  fire.  When  plaintiffs 
had  occasion  for  cars,  they  had  nn  arrangement  witli  the  railroad 
company  to  draw  them  in  and  take  them  out  A  particular  engine 
belonged  to  the  railroad  company,  named  Birchrod,  was  made  use 
of  fur  this  purpose,  and  about  the  time  of  the  fire  it  was  going  in 
and  out  several  times  a  day.  One  of  the  plaintiffs  testified  that  on 
the  occasion  of  the  fire  she  went  in  and  out  throwing  sparks.  *^  The 
engine  went  out  with  one  train  of  cars  throwing  sparks,  as  she 
was  accustomed  to  do  all  the  time."  He  was  sitting  in  the  office 
watching  her,  and  saw  as  she  passed  that  a  spark  had  communicated 
fire  to  the  hay.  There  was  quite  a  brisk  breeze  blowing  at  the 
time.  Tho  engine  ^'  was  noted  for  throwing  sparks,  and  had  two 
or  three  times  before  set  looso  hay  on  fire  on  the  dock.  She  had  set 
fire,  thrown  fire  around  on  the  dock,  and  set  loose  hay  on  fire  be« 
fore  on  the  dock  that  season  —  that  spring.  She  was  in  the  habit 
of  throwing  sparks  in  going  up  the  hill  when  she  puffed  hard,  and 
had  a  load  behind  her.  Sho  threw  live  cinders  I  suppose  a  quarter 
^r  a  half  an  inch  in  diameter."  The  witness  had  called  the  atten* 
tion  of  tho  train  dispatcher  of  the  railroad  company  to  the  danger- 
ons  condition  of  the  engine  that  season  and  the  season  before,  and 
he  said  he  would  see  it  fixed.    Plaintiffs  had  always  had  trouble 
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with  it,  and  wero  afraid  of  it^  because  of  its  throwing  sparks.  Tbe 
train  dispatcher  kept  putting  off  the  filing  ;  said  '' it  would  le 
fixed  some  time."  Nevertheless  plaintiffs  continued  to  employ 
from  day  to. day  this  dangerous  implement,  until  suoh  a  calamit; 
as  they  had  feared  actually  occurred. 

It  seems  almost  unnecessary  to  do  more  than  to  recite  this  ctI- 
dence  in  order  to  dispose  of  the  case.  Instead  of  showing  a  came 
of  action,  it  effectually  disproves  the  existence  of  one.  This  was 
not  the  case  of  a  defective  locomotive  moving  through  the  coantry 
and  scattering  desolation  among  those  .to  whom  its  proprietors 
owed  the  duty  of  a  care  corresponding  to  its  dangerous  nature;  but 
it  was  a  case  of  private  employment,  whereby  the  proprietors  of 
the  engine  were  solicited  to  send  it  upon  the  private  business  of 
the  employers  into  a  place  where  the  latter  well  knew,  and  had  for 
a  long  time  known  and  understood  it  was  likely  to  do  mischief.  If 
there  was  negligence  on  the  part  of  the  railroad  company,  it  was 
to  be  found  in  consenting  to  be  thus  employed.  There  is  jnst  the 
same  and  no  more  reason  for  the  plaintiffs  to  complain  of  it  than 
there  would  have  been  had  they  hired  the  owner  of  a  vicious 
animal,  known  by  them  to  be  such,  to  bring  him  for  their  pnrpo6Cd 
npon  their  premises,  and  then  been  injured  by  him  as  they  shoold 
have  anticipated  they  might  be.  That  which  one  consents  to,  and 
invites,  he  cannot  complain  of  in  the  law  as  an  injury.  Molz^* 
Detroit,  18  Mich.  495  ;  Maxwell  v.  Bridge  Company,  41  id.  453. 

But  it  is  argued  that  the  company  promised  to  repair  the  engine, 
and  plaintiffs  had  a  right  to  rely  upon  this  being  done.  Tbe 
promise  was  to  repair  it  '^  some  time ;"  and  meantime  tbe  instru- 
ment was  being  employed  by  plaintiffs  from  day  to  day  with  knowl- 
edge that  the  repairs  were  not  made.  When  there  is  a  promise  to 
repair  imniediately,  or  within  a  fixed  time,  and  a  party  relies  npon 
its  having  been  done,  and  is  injured  because  of  such  reliance,  he 
has  a  right  to  complain ;  but  this  is  no  such  case.  The  promise 
was  wholly  indefinite,  and  plaintiffs  never  relied  upon  it  except  as 
a  probable  future  event.  They  knew  the  repairs  had  not  been  made 
when  they  employed  the  engine  on  the  day  of  the  fire,  and  they  delib- 
erately and  most  carelessly  took  the  risks  of  what  actually  happened. 

The  judgment  must  be  reversed  with  costs  and  the  record  re* 
manded  for  a  new  trial. 

JudgrMfU  moersA 

The  other  justiees  concurred. 
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ObOWN^ER  V.    OROWlfrER. 

(44  Mich.  laO.) 

IStrriaff9  —  divaree — evidence  —  testimony  of  yaunff  c&ildnn  of  partiei, 

A  diToroe  will  not  be  gran  ted  apoD  the  teBtimoiiT'  of  joung  children  of  the 

parties.    {See  note  cU  foot  of  page,) 

DIVORCE.     The  opinion  states  the  case.    The  plaintiff  had 
judgment  helow. 

J.  0.  Selden,  for  complainant. 

Gook  d  Daholly  for  defendant. 

CooLBY,  J.  The  bill  in  this  case  is  filed  for  a  dirorce  because  of 
allied  adultery.  The  parties  were  married  in  1866,  and  the 
adultery  is  alleged  to  have  taken  place  in  May,  1879.  There  is  no 
direct  evidence  of  the  alleged  offense^  but  circumstances  of  a  sns- 
picious  nature  are  sworn  to  by  two  children  of  the  parties,  the  eldest 
of  whom  was  twelve  years  of  age  when  sworn,  and  both  of  whom 
would  seem,  if  their  evidence  is  trusted,  to  have  precocious  under- 
standing of  the  nature  and  criminality  of  the  conduct  charged. 
We  had  occasion  in  Kneale  v.  KneaU^  28  Mich.  344,  to  comment 
upon  the  manifest  impropriety  of  calling  children  of  such  a  tender 
age  to  testify  against  their  mother  to  establish  an  offense  against 
chastity.  It  is  a  great  wrong  to  them,  not'  only  as  it  touches  them 
in  their  natural  affections,  but  also  as  it  tends  to  destroy  their 
parity  of  mind  and  conduct.  Moreover,  the  evidence  of  such 
children  to  acts,  which  will  naturally  be  construed  by  their  prepos- 
sessions and  immature  and  incorrect  notions,  is  of  very  slight  value, 
even  when  honestly  called  out  and  given,  and  is  easily  shaped  and 
perverted  if  a  dishonest  father  shall'  be  so  inclined.  We  shall  not 
grant  a  divorce  upon  saoh  efidence  unsupported,  and  there  is  not 
much  other  evidenoe  in  this  caae. 

The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 

The  other  justices  concurred. 

Note  bt  ram  RBPOBTia.— In.  Tnbey  t.  XMfMirdi,  S  Wall.  428,  a  case  Involving  an  Aogir 
tualif  <|ijarreU  a  father  Introdooed  as  wttnetses  his  minor  children,  one  of  them  eleven 
fBMs  old,  to  tMtffy  aa  to  what  had  haea  said  hi  "  tha  mrscrj  "  (as  the  reporter  puts  It). 
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The  court  remarked  that  *'  when  the  father  of  a  family  introduces  the  Juvenile  membcn 
of  it  in  such  a  litigation  as  this  lias  been,  it  cannot  be  done  without  its  being  coDsidered  is 
a  forlorn  effort  of  parental  obliquity." 

1 II  Draper  v.  Draper.,  68  111.  17,  a  divorce  case,  a  child  nine  years  old  was  permitted  to 
teistify  on  behalf  of  the  complainant,  her  mother.  This  was  held  no  error,  she  hsTtag 
temiHed  that  she  *'  understood  the  nature  of  an  oath,  and  that  if  she  did  not  svesr  tks 
truth  she  would  go  into  hell-flre.*' 

tiee  McQuire  v.  People,  tMwt. 


People's  Icb  Coupani  v.  Stbaueb  Excelsior. 

(44  Mich.  S».) 

Water  and  watereoune  —  rigfU  of  riparian  owner  in  ice  —  damoffeet 

The  plaintiffti,  engaged  in  the  ice  busineeaat  Detroit  and  leeseee  of  a  large  po^ 
tiou  of  the  water  front  of  Belle  Isle,  in  the  Detroit  river,  oonstraeted  s 
boom  along  the  same  fifteen  feet  from  the  shore.  The  defendant's  ferry 
boat  was  run  up  and  down  the  river  eo  near  the  bo^m  that  the  swell  broke 
up  and  destroyed  the  ice  formed  inside  the  boom  in  the  winter,  and  the 
weather  becoming  and  continuing  warm,  new  ice  did  not  form.  There  wu 
room  for  the  paHsage  of  the  boat  at  a  safe  distance  from  the  boom.  HM, 
that  the  defendant's  boat  was  liable  for  damage  to  the  plaintiffs*  bosinsHL 
(8ee  note,  p.  255.) 

The  measure  of  damages  is  the  valae  of  what  ooald  have  been  harvested  km 
expense  of  storing. 

rpHE  opinion  sf^ttes  the  case.    The  plaintiff  had  judgment  below. 

Oeorge  IL  Lothrop  and  George  F.  JV.  Lothrop,  for  complainant 
Wiener  &  Speedy  for  respondent 

Makstox,  C.  J.  Some  of  the  questions  raised  in  this  case  are 
not  only  interesting,  but  of  such  importance  as  to  demand  great 
care  ill  their  examination  and  in  the  discussion  and  disposition 
thereof. 

The  following  statement  of  the  case  is  taken  from  the  briefa  oi 
counsel  for  the  respective  parties  :  In  January,  1878,  the  com- 
plainant was  an  ice  company  in  Detroit  doing  a  general  ice  bnsincsB, 
and  was  lessee  of  a  portion  of  Belle  Isle  in  the  Detroit  river,  con- 
sisting chiefly  of  water  front    The  respondent  steamer  was  a  fen7 
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boat  used  aud  employed  in  ferrying  between  Windsor  and  Detroit. 
Occasionally  she  was  used  for  towing  upon  the  Detroit  river  and 
adjacent  waters.  On  the  leased  property,  running  along  inside  of 
tho  channel  bank  of  the  Detroit  river^  the  complainant  had  con- 
siructed  a  boom  3,600  feet  long,  containing  1,009,600  square  feet, 
outside  of  a  lino  fifteen  feet  from  the  shore. 

On  the  shore  adjacent  to  this  pond,  complainant  had  fifteen  ice- 
houses,  capable  of  holding  about  twenty  thousand  tons  of  ice.  On 
January  11,  1878,  this  pond  was  frozen  over  with  hard,  clear  ice, 
six  inches  thick.  On  that  day  the  Detroit  river  was  entirely  open, 
and  the  steamer  was  taken  by  her  master  from  her  dock  below  Belle 
Isle  up  beyond,  then  turned  and  run  down  part  way,  thence  up,  then 
down  and  up  again,  then  down  to  Detroit  Complainant  claimed 
that  the  steamer  was  run  on  these  trips  unusually  near  tho  boom, 
and  that  the  swell  caused  by  the  steamer  broke  up  the  ice  in  tlic 
boom  so  that  complainant  was  unable  to  harvest  it.  The  width  of 
the  channel  of  the  Detroit  river  opposite  this  boom  was  upward 
of  eighteen  hundred  feet  This  was  the  first  crop  of  ice  that  had 
formed  that  winter,  and  tho  weather  thereafter  was  so  mild  that  no 
more  ice  fit  to  cut  formed  in  the  boom  ;  consequently  complainant 
failed  to  get  a  stock  to  fill  its  ice  houses. 

The  case  was  heard  in  the  court  below  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  complaint  for  one  thousand  dollars 
damages.    Both  parties  appealed. 

The  complainant  appealed  because  the  amount  awarded  was  con- 
sidered inadequate.  The  defendant  presents  several  objections  in 
this  court :  that  the  amount  of  the  decree  is  larger  than  tho  evi- 
dence warranted;  that  the  mildness  of  the  winter  of  1877-8  was 
the  proximate  cause  of  any  injury  suffered  by  complainant,  and 
that  the  respondent  is  not  liable  for  such  an  injury  ;  that  the  court 
should  have  adopted  as  the  correct  rule  of  damages  ''  tho  true 
value  of  the  ice,  or  rather  the  privilege  of  taking  it  —  what  it 
would  have  been  shown  to  be,  had  tho  matter  been  settled  or  tho 
case  tried  on  the  very  day  the  ico  was  broken  ";  that  conceding  the 
respondent  to  be  lialjle,  which  was  not  done,  tho  value  is  to  be 
determined  as  on  the  day  ice  was  broken,  and  upon  the  probabili- 
ties, based  npon  the  ordinary  pourse  of  events,  relating  to  such 
matters.  It  being  alleged  that  the  steamer  did  not  keep  in  the 
channel  of  the  river  and  away  from  the  boom — which  if  she  ■  had 
done  no  damage  would  have  been  done  the  ice— '  the  respondent, 
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in  answer  thereto,  olaims  that  the  right  to  aavigate  any  portion  at 
Detroit  river,  between  it9  banks,  is  not  subject  to  tbe  rights  of 
parties  having  property  along  the  shore  that  may  be  iujui-ed  by  tbo 
swell  occasioned  by  passing  steamers,  and  that  no  such  bunhen 
can  be  attaclied  to  the  right  of  navigation.  The  i-espoudent  furifaer 
claims  that  if  the  only  object  the  metier  had  in  going  up  thenver 
wa«i  to  break  tho  ice,  he  in  so  doing  was  acting  entirely  beyond  tiie 
scope  of  his  employment,  for  which  neitlier  tl>e  vessels  nor  the 
owner  would  be  liable.  It  wa«  also  claimed  that  the  steamer^ 
having  been  bonded  and  released  under  the  statute,  a  decree  agaiusi 
the  vessel  was  unwarranted.  This  complainant's  counsel  conceded, 
so  no  farther  notice  thereof  need  be  taken. 

ThereT  was  very  great  difference  in  the  opinion  of  witnesses  as  to 
the  value  of  the  ice.  Complainant's  witnesses,  in  view  of  the  sea- 
son and  subsequent  scarcity  of  ice,  valued  it  at  two  dollars  per  too; 
some,  indeed,  still  higher.  The  quantity  was  fixed  at  thirteea 
thousand  tons.  The  defendant's  witnesses,  some  of  them,  say  that 
on  January  11th,  the  time  of  the  injury,  the  ice  had  no  value,  as  it 
was  not  fit  to  cut ;  that  six-inch  ice  could  not  profital>ly  be  oath 
and  that  it  wea  eai*ly  in  the  season,  when  ice  in  its  place  might  be 
expected  to  form.  Others  placed  a  value  on  the  entire  crop  Qt 
from  three  to  seven  hundred  dollars.  That  the  ice  was  broken  asd 
destroyed  for  complainant's  use  by  the  swells  caused  by  the  steamer, 
we  have  no  doubt ;  and  owing  to  the  width  of  the  channel  tkii 
could  have  been  avoided  witliout  delay,  danger  or  additional  ex- 
pense to  the  steamer.  If  we  accept  the  evidence  of  the  master  as 
true,  that  his  business  in  going  up  the  river  the  firat  timo  was  to 
ascertain  the  condition  of  the  ice  in  Lake  St.  Clair  in  order  to 
determine  whether  he  could,  with  safety,  on  the  next  day  go  after 
and  tow  through  a  vessel ;  that  in  going  up  the  second  time  ho 
desired  to  ascertain  whether  the  American  channel  was  open,  hav- 
ing omitted  so  to  do  on  the  first  trip  ;  and  that  the  occasion  of  his 
third  trip  up  was  that  he  might  cross  over  and  enable  a  party  on 
board,  who  was  interested  in  the  ice  business,  to  see  whether  there 
was  ice  in  a  bay  across  the  channel  —  it  wotild  not  avail  the  de- 
fendant. It  would  still  appear  that  the  injury  was  done  through 
gross  carelessness,  while  the  steamer  waa  otherwise  lawfully  es« 
gaged. 

Was  then  the  respondent's  right  to  navigate  the  Detroit  river 
subject  to  complainant's  right  of  property  in  thia.  case  ?    Ordinarily 
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it  may  be  said  that  the  entire  width  of  the  highway  may  be  used, 
yet  the  owner  of  the  land  over  which  it  passes  may»  within  the 
limits  tbereofy  plant  trees,  set  posts  and  do  snch  other  acts  as  will 
add  to  his  coQYenience  or  assist  in  beautifying  his  premises.  Uo  \b 
encouraged  in  doing  thia  by  public  sentiment ;  in  the  remission  of 
taies  by  the  public  anthorities,  for  the  planting  of  ti<ees ;  and  in 
the  protection  which  the  law  gives  him  by  the  punishment  of  those 
who  interfere  with  or  destroy  what  he  has  done.  Public  convenience 
may  in  time  in  particular  locations  require  the  removal  of  some  of 
these  things,  and  whenever  the  necessity  arises  and  the  public 
authorities  request  their  removal,  then  the  private  must  give  way 
to  the  pnblic  or  paramount  right.  But  while  permitted  to  remain, 
no  one  travelling  the  highway  could  willfully  injure  or  destroy  thom, 
and  sbonid  any  one  do  so  he  would  justly  be  held  responsible  not- 
withstanding his  plea  of  a  claim  of  right  to  travel  over  any  part  of 
the  highway.  If  tho  law  were  otherwise,  the  streets  in  our  cities 
and  villages,  and  our  public  highways,  would  soon  be  stripped  of 
their  shade  and  ornament.     Clark  v.  Dasso,  S4  Mich.  86. 

So  in  cities  the  right  to  nse  the  pnblic  streets  whereon  to  deposit 
materials  for  building  purposes  is  frequently  granted  and  enjoyed. 
Has  the  traveller  the  right  unnecessarily  to  willfully  or  negligently 
drive  over  and  break,  mar  or  destroy  such  matenuls  upon  the  pl^a 
of  a  right  to  use  the  highway  ?  The  law  in  this  country  ror^uires 
the  owners  of  yehicles,  when  meeting^each  to  bear  to  the  right,  }cc 
It  has  never  been  supposed  thBt  a  neglect  so  to  do  on  the  part  of 
one  would  jnstify  the  other  in  willfully  or  carelessly  injuring  the 
person  thus  in  the  wrong.  A  teamster  may  temporarily  incumber 
apart  of  the  highway  while  loading  or  unloading;  and  while  thus 
exercising  his  right,  another  cannot  insist  upon  occupying  the  same 
place,  or  carelessly  drive  into  and  injure  his  team  or  vehicle.  Cary 
V.  DanulSy  8  Mete  478 ;  Daniels  v.  Clegg,  28  Mich.  32. 

The  right  of  fishing  in  our  public  navigable  waters  is  one  largely 
and  profitably  et\joyed»  and  in  order  to  carry  on  the  business  sue- 
cessfnlly  it  frequently  becomes  necessary  to  set  nets  extending  into 
the  river  channels  and  the  deep  navigable  waters  of  our  lakes. 
This  may,  and  to  a  limited  extent  does,  cause  vessels  to  change  their 
course  in  order  that  the  property  of  the  fishermen  may  not  be  in- 
jored  or  destroyed.  The  master  of  the  vessel  would  not  be  justided 
if  he  shonld  unnecessarily  or  wantonly  run  his  vessel  upon  the  nets 
nd  destroy  theoL  Posi  y.  Munn,  1  Southu  6L 
Vol.  XXXVIII  — 32 
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So  in  the  rafting,  running  and  lowing  of  logs  in  oar  navigable 
waters,  vessels  are  sometimes  necessarily  delayed  or  caused  to  change 
their  coarse;  yet  in  cases  where  the  ownei*s  of  the  logs  were 
exercising  duo  care  and  reasonable  diligence,  the  vessel  must  suffer 
the  temporary  delay  or  inconvenience  caused.  So  in  establishing 
dook  lines  and  boom  limits  on  our  rivers  and  lakes,  the  channel  is 
frequently  encroached  upon  in  order  to  reach  deep  water,  that  the 
right  may  be  useful  and  valuable  ;  and  although  the  channel  may 
thereby  bo  narrowed,  yet  if  ample  room  for  the  purposes  of  naviga- 
tion remains,  the  owners  of  vessels  cannot  complain.  Of  coarse 
ihc  right  of  navigation  is  paramount  and  no  unreasonable  or  qd- 
necessury  obstruction  can  be  permitted  to  interfere  therewith ;  bat 
while  this  is  so,  yet  the  riparian  proprietor  and  the  public  do  not 
thereby  lose  all  right  to  use  the  stream  for  any  other  and  legitimate 
purpose  which  will  not  unreasonably  interfere  with  the  right  of 
navigation.  The  right  of  navigation,  while  paramount,  is  not  ex- 
clusive, and  cannot  be  exercised  to  the  unnecessary  or  wanton  de- 
struction of  private  rights  or  property,  where  both  can  be  freely  and 
fairly  enjoyed. 

But  in  this  case  the  vessel  did  not  run  into  the  boom,  and  therd- 
foro  it  may  be  said  the  case  is  not  parallel  with  those  we  have  been 
considering.  The  principle  however  is  the  same,  which  recogni- 
zes the  superior  right  of  the  vessel,  but  punishes  any  abuse  of  that 
right.  It  is  also  clearly  apparent  that  vessels  have  not  an  exclnsire 
right  to  use  the  entire  channel,  which  may  be  narrowed  or  used  for 
purposes,  some  of  which  are  but  remotely,  if  at  all,  connected 
with  the  subject  of  navigation.  It  is  well  known,  as  this  case 
proves,  that  there  is  a  class  of  vessels  navigating  our  lakes  and 
rivers  which  cause,  when  running,  very  great  commotion  or  swells 
in  the  water.  It  is  also  well  known  that  on  many  of  the  rivers  a 
class  of  lighters  and  barges  are  used  for  the  lighterage  or  necessaij 
transportation  of  the  agricultural,  mannfacturing  and  mining  pro- 
ducts of  the  country.  This  class  of  vessels  are  often  loaded  to  the 
water's  edge,  and  in  smooth  waters  are  thus  considered  perfectly 
Siife,  and  yet  they  could  not  venture  out  where  the  winds  or  waves 
?ould  reach  them.  Would  a  steamer  approaching  such  a  tow,  where 
it  was  clearly  apparent  the  swell  she  created  would  endanger  the 
lighter  or  cargo,  be  justified  in  recklessly  pursuing  her  course  al 
full  speed,  in  case  damage  resulted  ?  Upon  some  of  our  rivers  and 
water  highways  artificial  banks  have  been  formed  for  the  benefit  of 
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commerce,  and  topi-eveut  a  spread  of  the  watera  over  the  adjoin- 
ing  ooontry.  The  swells  caused  by  steamers  of  a  certain  class 
woald,  by  washing  such  banks  and  otherwise  weaken  and  injure 
them,  and  thus  create  danger  of  public  and  private  damage.  Such 
dangers  are  frequently  guarded  against  by  legislation  or  rules  of  the 
highway,  but  it  may  be  questionable  whether  such  regulations  are 
not  merely  declaratory  of  the  common-law  maxin)  that  a  man  must 
ecjoj  his  own  property  in  such  a  manner  as  not  to  injure  that  of 
another  pennon .  80  the  right  to  boom  logs  is  necessary  to  their 
]>rofitable  manufacture.  The  owners  must  therefore  be  protected 
in  this  right,  else  it  would  be  of  but  little  value.  Vessels  would 
hare  no  right  to  destroy  them,  or  wantonly  run  so  close  to  them  as 
to  cause  a  loss  of  the  property  tberem.  A  vessel  has  no  right  to 
van  ton ly  run  so  close  to  the  shore,  to  a  boom  or  to  a  dock  as  to 
caoBe  damage  which  could  easily  be  avoided  by  standing  farther 
off. 

In  the  case  at  bar  the  complainant  had  a  right  under  its  lease  to 
enjoy  the  ice  in  its  boom,  and  to  store  it  for  use  and  profit.  Lor- 
man  v.  BenMn,  8  Mich.  18.  The  owners  of  the  defendant  boat  had 
aright  to  navigate  the  Detroit  river,  but  in  doing  this  they  were 
morally  and  legally  bound  to  do  no  wanton  injury  to  the  pru])erty 
of  others.  It  was  clear  to  all  that  the  agitation  of  the  water  caused 
by  the  boat  was  breaking  and  destroying  the  ice,  and  it  was  well 
known  to  those  in  charge  that  thei*e  was  abundant  room  for  the 
vessel  to  proceed  on  her  course  without  deviation  or  delay,  and  at 
SQch  a  distance  from  complainant's  boom  that  no  injury  whatever 
woold  have  been  done.  For  such  an  injury  we  are  of  opinion  the 
vessel  should  be  hold  liable. 

'^  Though  a  man  do  a  lawful  thing,  yet  if  any  damage  thereby 
befalls  another,  he  shall  be  answerable  if  he  could  have  avoided  it" 
The  maxim  Sic  utere^  etc — ^^  So  use  your  own  property  as  not  to  in- 
jnre  tiie  rights  of  another,'' —  is  of  very  general  application  in 
cases  of  conflicting  interests,  and  it  has  been  observed,  will  ''gen- 
erally serve  as  a  clue  to  the  labyrinth  in  such  cases."  Broom's  Le- 
gal Maxims,  357,  et  seq. 

As  to  the  measure  of  damages.  Defendant's  position,  if  correct, 
mast  be  of  general  application.  Let  us  test  it  Suppose  a  person 
goes  upon  the  lands  of  his  neighbor  and  willfully  destroys  his 
growing  crops  while  immature,  what  should  be  the  measure  of  dam* 
ages  ? —  the  value  of  the  crop  in  its  then  condition  ?    If  so,  what 
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would  be  the  valne  of  a  crop  of  potatoes  when  the  tubers  were  jast 
forming  ?  Of  a  crop  of  apples  where  the  tree  was  destroyed  while 
iu  full  blossom  ?  Of  a  crop  of  corn  when  commeQcing  to  tassel, 
or  of  wheat  where  the  heads  were  forming  ?  In  the  two  first  there 
would  be  no  value  whatever,  and  in  the  second  for  fodder  onlj. 
Would  the  value  in  each  case  at  the  timo  of  the  injury  be  the  mens- 
ure  of  damages,  or  would  the  injured  party  bo  permitted  to  show 
what  the  matured  crop,  in  all  probability,  would  have  been,  for  the 
purpose  of  recovering  the  damages  he  had  sustained  ?  If  the  value 
ab  the  time  of  the  injury  only  could  be  recovered,  a  way  would  thas 
be  pointed  out  for  parties  to  be  avenged  of  their  adversaries  with 
impunity. 

In  the  opinion  of  some  of  the  witnesses  six-inch  ice  was  of  hoc 
little  if  any  value,  owing  to  the  difficulty  of  cutting  and  storing 
ice  of  that  thickness  ;  and  some  were  of  opinion  that  ice  less  than 
six  inches  had  no  present  market  value.  If  so,  and  the  then  value 
would  be  the  measure  of  damages,  then  an  ice  company  could  with 
safety  destroy  the  ice  of  its  rivals,  if  only  done  at  a  time  when  the 
ice  was  not  of  sutficient  thickness  to  cut  and  store.  A  daily  break- 
ing up  of  the  ice  would  accomplish  the  desired  result  without  dan> 
ger  of  excessive  damages  or  of  any  considerable  liability.  Such  a 
rule  would  simply  be  one  of  gross  injustice,  and  it  is  only  neces* 
sary  to  thus  carry  out  the  position  taken  by  counsel  to  show  the  in- 
justice thereof. 

The  owner  of  the  growing  crops  would  not  be  limited  in  his  re- 
covery to  the  value  thereof  at  the  time  of  their  destruction,  nor  lo 
the  fair  rental  value  of  the  lands.  If  the  action  were  brought  at 
once  and  a  trial  had,  the  prospective  yield  and  value  of  Oie  crop 
when  matured  might  be  shown.  The  proof  might  be  unsatisfactory 
and  uncertain,  and  largely  a  matter  of  opinion.  Such  considera* 
tions  should  not  however  absolve  the  wrong-doer,  and  the daugens, 
if  any,  from  such  a  rule,  he  should  incur.  If  such  an  action  were 
not  commenced  or  tried  until  after  tlie  time  when  such  crops  would 
have  matui-ed,  the  same  elements  of  uncertainty  would  not  exist. 
It  would  then  be  known  whether  the  season  had  been  a  favorable 
or  an  unfavorable  one  ;  the  yield  per  acre  in  that  vicinity;  the 
market  price  of  the  crop  ;  the  expense — all  could  be  astertaiaed 
with  tolenible  certainty,  and  why  should  the  law  exclude  such 
proofs  ?  The  law  affords  abundant  iustanoea  of  cases  analogous  to 
the  present,  where  the  extent  of  the  injury  cannot  be  ascaertained 
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immediately  thereafter,  and  where  evidence  is  permitted  to  be  given 
to  show  the  probable  extent  thereof,  or  if  sufficient  time  has  inter- 
veDed  before  the  trial,  to  show  the  actual  result  In  all  such  cases 
the  extent  of  the  injury  can  be  ascertained  with  reasonable  oer- 
taiDty. 

It  is  said  however  that  this  is  permitting  the  damages  to  be  en* 
haDced  by  particular  seasons  and  circumstances  over  which  the 
wroDg-doer  had  no  control,  to  which  he  in  no  way  oontributed  and 
could  not  have  anticipated.  What  the  anticipations  of  the  wrong- 
doer may  be,  is  important  only  when  exemplary  damages  are  de- 
manded ;  the  law  measures  the  damages  in  other  cases  regardless  of 
iotentions.  But  why  should  not  exceptionally  favorable  or  unfav- 
orable seasons  be  considered  in  this  class  of  torts  ?  In  the  ordinary 
case  of  the  breach  of  contract  the  contractor  may  show  that  the 
season  tnrned  out  a  favorable  one,  and  the  effect  thereof  upon  the 
profits  he  would  have  made.  Burrell  v.  N&io  Torky  etcy  Salt  Co., 
14  Mich.  38.  So  where  there  has  been  a  breach  of  a  contract,  and 
the  party  not  in  fault  has  had  to  proceed  and  employ  others,  in  an 
action  to  recover  the  damages  sustained  he  may  show  an  advance 
in  the  price  of  materials  and  labor  after  the  bi*each.  So  if  a  pei^son 
should  let  his  farm  to  another  on  shares,  or  his  mill  for  the  season 
for  a  portion  of  the  profits,  why  should  he  not  bo  permitted  to 
prove,  in  view  of  the  season,  what  his  probable  share  of  the  crops 
wonld  have  been,  or  his  proportion  of  the  profits  of  the  mill,  had 
the  contract  been  fully  performed  ?  Why  should  not  the  favorable 
or  unfavorable  season  enter  into  the  question  ?  All  look  to  the 
favorable  times  and  seasons  to  make  their  profits,  and  to  recover 
Inck  the  losses  they  sustained  during  the  unfavorable  ones,  and  it 
u  not  for  the  wroDg-doer  to  say  tliey  shall  not. 

It  is  updonbtedly  true  that  there  are  exceptions  and  limitations 
to  be  considered.  Thus,  for  the  breach  of  a  contract,  extraordi- 
naury  or  nncontemplated  contingencies  are  considered  as  too  remote 
to  affect  the  damages.  Clark  v.  Moore,  3  Mich.  55 ;  Michigan 
Cent,  R,  R.  Co,  v.  Burrows,  33  id.  6.  Even  in  the  case  of  a 
wrong-doer  he  may  take  or  destroy  personal  property  of  a  certain 
kind,  such  as  live  stock,  which  gave  promise  of,  and  in  time  might 
have  been,  of  great  value,  bnt  which,  because  of  its  immaturity, 
was  of  but  little  value  comparatively.  The  future  would  be  alto- 
gether too  uncertain  and  dependent  upon  too  many  contingencies 
to  base  any  estimate  or  make  any  calculation  thereon.    The  expense 
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attending  its  growth,  the  risk  of  accidents  or  death,  and  thentter 
uncertainty  of  its  development  and  valne  CQCseqneut  thereon, 
necessitato  an  adherence  to  its  valne  at  the  time  of  the  wrong  done. 
Even  in  snch  a  case  there  ai*e  snrrounding  circumstances  in  the 
past  history  and  present  promise  of  the  property  which  may  be 
taken  into  account  and  fix  the  value  far  above  what  it  otherwise 
would  be. 

It  is  somewhat  difficult  to  say  in  which  class  this  case  belongs,  or 
to  lay  down  any  distinct  rule  that  should  govern  in  all  snch  cases* 
There  are  uncertainties  surrounding  a  case  like  the  present  which 
should  not  be  overlooked.  Would  all  tho  ice  in  this  boom,  estimated 
at  13,000  tons,  have  been  gathered  and  safely  stored  had  not  the 
injury  been  done  ?  The  question  is  not  what  could  possibly  have 
been  done  had  the  ice  not  been  broken,  and  had  complainant,  on  the 
morning  of  that  day,  known  that  it  must  save  that  ice  or  obtain 
none  that  season.  Such  knowledge  would  undoubtedly  have  caused 
an  extra  effort  to  be  made,  and  perhaps  saved  all  of  it ;  but  in  the 
absence  thereof,  and  in  view  of  the  weather  that  might  at  such  a 
season  reasonably  have  been  anticipated,  would  complainants  have 
made  such  effort  ?  They  say  they  would  —  this  of  course  in  view 
of  what  afterward  took  place  —  bnt  of  this  we  are  not  certain. 
There  is  not  the  same  reasonable  certainty  in  this  case  that  the  crop 
would  be  harvested  that  exists  in  reference  to  other  crops.  The 
condition  of  the  weather  would  more  easily  affect  a  crop  of  ice. 
Would  the  complainants,  in  hopes  of  more  favorable  weather  and 
bettor  ice,  have  waited  and  thus  lost  the  whole  or  the  greater  part 
thereof  P  These  are  proper  questions  to  be  considered ;  and 
although,  in  tho  light  of  what  followed,  complainants  say  they 
intended  to  and  would  have  put  on  an  extra  force,  and  thus  have 
saved  it,  yet  it  is  not  clear  to  our  minds  that  they  i^ould  have 
done  so. 

These  are  risks  attending  the  business  and  which  the  complainaots 
must  have  run  even  had  the  ice  been  uninjured  by  the  boat,  and 
for  such  risks  the  defendants  should  not  be  held  responsible.  I& 
other  words,  while  the  short  crop  and  scarcity  of  ice  the  ensoing 
season,  and  valne  consequent  thereon,  should  be  considered  io 
placing  a  value  upon  tho  ice  destroyed,  yet  this  can  only  be  done 
upon  the  basis  that  complainants  would  have  saved  that  ice,  and 
for  so  much  of  it  as  they  would  in  all  probability  have  saved  they 
should  recover  the  full  value,  less  the  cost  and  expense  of  harvesting 
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iL    The  defendants,  while  justly  responsible  to  this  extent,  yet 

ehould  not  be  held  as  insurers  of  its  safe  storage,  as  this  was  a  risk 

the  complainant,  in  any  event,  must  have  run.     There  is  evidence 

in  the  case  that  ice  under  somewhat  similar  conditions  about  that 

time,  owing  to  the  unfavorable  weather,  was  almost  wholly  lost. 

In  view  therefore  of  all  the  circumstances  of  this  case,  of  the 

preparations  made  by  the  plaintiff  before  the  injury  to  harvest  this 

ice,  the  weather  thereafter  and  the  uncertainty  of  gathering  and 

storing  it,  of  the  season  following  and  the  price  of  ice,  we  are  of 

opinion  that  the  complainant  should  recover  12,500  damages  and 

costs. 

Judgment  accordingly. 
The  other  justices  concurred. 

Note  bt  tbb  Beportbe.  —  In  RoimU  ▼.  Doyle ^  MassacbuBetts  Sapreme  Oourt,  October, 
IWI,  the  plaioUfla  were  milk  dealers,  who  Bupplied  the  Boston  market,  and  used  Uurge 
quantities  of  ice,  which  they  cut  on  Chauncey  pond,  **  a  great  pond  ^'  (of  about  180  acres) 
and  store  on  the  edge  of  tlie  pond.  In  February,  1880,  they  had  cleared  the  snow  from  a 
\Mr^  area  of  the  ice  on  the  pond,  preparatory  to  cutting  the  Ice,  when  the  defendant  cut 
lereral  holes  through  the  ice,  about  a  foot  each  in  diameter,  for  the  purpose  of  fishing. 
Hence  the  suit.  The  court,  Gray«  C  J . ,  observed :  **  Tlie  right  of  fishing,  as  well  as  the 
liglit  of  taking  ice,  in  a  great  pond,  is  a  public  right,  which  every  inhabitant  who  can 
obtain  access  to  the  pond  without  trespass  may  exercise,  so  long  as  he  does  not  Interfere 
vith  the  reasonable  exercise,  by  others,  of  these  and  like  rights  in  the  pond,  and  complies 
«1th  any  rules  established  by  the  legislature  or  under  its  authority.  West  Roxbury  v. 
^iMkiardt  <  Allen,  158.  The  defendant,  an  inhabitant  of  the  town,  came  upon  the  pond 
trum  the  highway  and  fished  at  a  time  allowed  by  the  regulations  made  by  the  town  under 
the  power  conferred  upon  it  by  the  legislature.  Commtmwealth  v .  Vincent t  108  Mass. 
441.  And  the  case  stated  does  not  find,  nor  contain  any  facts  tending  to  show,  that  he  * 
was  flahlQg  in  an  unreasonable  manner,  or  without  due  regard  to  the  lawful  rights  oJ 
others.  The  plaintilZiB  had  no  peculiar  title  or  right  in  the  pond  by  virtue  of  being  lessees 
of  an  Ice-house  and  land  upon  the  shore.  Hittinoer  v.  Eame$^  ISl  Mass.  689.  They  had 
the  same  right  as  others  to  cut  and  take  ice  which  was  the  natural  product  of  the  pond  ; 
bot  they  had  no  right,  to  the  exclusion  of  other  public  uses,  to  the  occupation  of  any  part 
of  the  pond  for  the  purpose  by  artificial  means  of  increasing  the  thickness  of  the  ice.** 
In  Manh  ▼.  Colhy^  89  Mich.  689;  s.  o  ,  83  Am.  liep.  489,  it  was  held  that  no  action  would 
lie  for  taking  fish  ftx>m  a  small  lake  nearly  surrounded  by  the  plaintiff's  land.  The  Massa- 
chusetts court  held  in  Oage  v.  SUinhrana^  April,  1881.  that  the  right  to  cut  ice  on  a  great 
poiid  is  common  to  all,  and  the  adjoining  owners  havetto  peculiar  rights  therein. 

Two  interesting  recent  cases  involving  similar  questions,  and  disagreeing  between  them* 
«4t«s,  may  be  given  here.  In  Wathington  Ice  Co,  v.  ShortalU  101  111.  ,  it  was  hdd  that 
as  to  a  stream  above  the  tide  the  riparian  proprietor  has  title  to  the  center  subject  to  the 
roblic  right  to  navigate  if  the  stream  is  navigable,  and  the  ice  formed  on  the  stream  along 
his  lands  is  his  exclusive  property.  Also,  that  in  an  action  in  trespass  for  taking  ice  in  a 
nream  over  the  land  of  another,  to  which  the  owner  of  the  land  has  the  exclusive  right, 
the  measure  of  damages  is  the  value  of  the  ice  as  soon  as  it  Is  made  a  chattel,  —that  is, 
when  scraped,  plowed,  sawed,  cut  and  severed,  ready  for  removal.  The  rule  is  analogous 
kj cases  where  ooal  Is  wrongfully  taken  ffom  the  soil  of  another.  The  court  said  :  '*  The 
ooQit.  at  plalntiirs  request,  instructed  the  jury  that  the  plaintiff  was  the  owner  of  the 
vbole  bed  of  the  river  flowing  through  his  premises ;  that  when  the  water  became  con* 
gealed,  the  ice  attaching  to  the  soil  constituted  a  part  thereof,  and  belonged  to  the  owner 
d  the  bed  of  the  stream,  and  that  he  could  maintain  trespass  for  the  wrongful  entry  and 
isking  the  lor ;  and  that  the  measure  of  damages,  in  case  of  a  finding  for  plaintiff,  would 
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betheTaluecf  ttie  ice  m  moh  u  It Kxteted  Macbattal,  — diat  is,a8  80OBasUhadbcen 
ficraped,  plowed,  sawed,  cut  and  severed,  and  ready  for  removal.  Ppfendant  ezoefled  to 
the  giving  of  such  instruction,  and  asked  the  court  to  Instruct  the  jury  that  a  iqurian 
owner  on  the  banks  of  a  rivar,  navli^able  in  fact,  has  no  property  in  the  loe  formed  is  the 
midst  of  the  stream,  where  he  hasdone  nothing  to  pond  or  soparate  it :  but  that  uypemB 
might,  as  against  such  riparian  owner,  where  he  could  gain  access  without  passhig  over 
the  shore  or  banks  of  the  owner,  enter  upon  the  Ice  and  nniove  the  sama,  wtthoat  caose 
of  action  or  damage  to  such  riparian  owner,  and  that  if  such  aaccso  aaabove  stated  had 
been  gained,  then  at  most  plaintiff  oould  recover  but  nominal  damagea,  even  if  the  action 
of  trespass  be  sustained,—  which  was  refused,  and  defsndant  excepted.  Hie  giviagaad 
refusing  of  instructions  is  assigned  as  error. 

"  It  may  be  well  to  inquire,  first,  whether  plaintiff,  as  riparian  proprietor  on  both  tides 
of  the  Calumet  river,  is  the  owner  of  the  bed  of  the  stream  within  the  limits  of  his  land. 
By  the  common  law,  only  arms  of  the  sea,  and  streams  where  the  tide  ebbs  and  flows,  ate 
regarded  navigable.  The  stream  above  the  tide,  although  it  may  be  navigable  hi  fact, 
belongs  to  the  riparian  pr(4)rietors  on  each  side  of  it  to  its  center,  and  the  only  ri^t  the 
public  has  therein  is  an  easement  for  the  purpose  of  navigation.  Chancdl<x'  Kerr. in  his 
Commentaries,  declares  it  as  settled  that  grants  of  land  bounded  on  riv^ers  or  upon  their 
margins,  above  tide  water,  carry  the  exclusive  right  and  title  of  the  grantee  to  the  center 
of  the  stream,  subject  to  the  easement  of  navigation,  unless  the  terms  of  tlie  grant  detaiy 
denote  the  intention  to  stop  at  the  edge  or  margin  of  the  river.  If  the  same  person  be  the 
owner  on  both  sides  of  the  river,  he  owns  the  whole  river  to  Ihe  extent  of  Che  length  of 
his  lands  upon  it.  8  Com.  4Sr7, 488,  marg.  And  this  title  to  the  middle  of  the  stream  todndeB 
the  water,  the  bed,  and  all  islands.    2  Hill,  on  Real  Prop.  W ;  Ang.  on  Wafeer  Ooonei,  f  I, 

*'Thi8  rule  of  the  common  law  has  been  adopted  In  this  State,  and  is  here  the  srttled 
doctrine  It  was  so  held  in  Middleton  v.  Pritehard,  8  Scam.  510 ;  Hnnek  t.  Fates,  81  IB. 
179.  with  regard  to  the  Missfssippi  river  where  it  bounds  this  State  ;  in  Bra^ony,  Brcnler, 
64  id.  488,  as  to  Rock  river ;  (Hty  of  CMeaoo  v.  ZjoJUrit  49  Id.  ITS,  and  dty  of  Chieof/of. 
McOlnn,  61  id.  906,  In  regard  to  the  Chicago  river. 

**  The  Calumet  river  then  being  non-tidal,  and  plaintiff  owning  lands  on  both  sides  of  ft. 
he  is  the  owner  of  the  whole  of  the  bed  of  the  stream  to  the  extent  of  the  length  cf  Ui 
lands  upon  It. 

**  The  next  question  respects  the  ownership  of  ice  formed  over  the  bed  of  the  rim  |>s» 
ing  through  the  land.    It  is  objected  by  defendant  that  water  In  a  running  stresn  is  sot 
the  property  of  any  man,— that  no  proprietor  has  a  property  In  the  water  Itself,  but  a 
simple  usufruct  while  it  passes  along  ;  but  manifestly  different  considBratioiis  tapfij  to 
water  in  a  running  stream  when  in  a  liquid  state  and  when  frosen. 

**  In  Aoawam  Canal  Co,  ▼.  EdtvardSy  86  Conn.  497,  It  la  said  :  *The  principle  oontalnedlB 
the  maxim,  'ct^^is  eH  solum  ejtts  eft  uaque  ad  eortum,*  gives  to  a  riparian  owner  an  teteiert 
in  a  stream  which  runs  over  his  land.  But  It  Is  not  a  title  to  the  water —it  Is  a  usnfroet 
merely— a  right  to  use  it  while  passing  over  the  land.  The  same  right  pertains  to  tin 
land  of  every  other  riparian  proprietor  on  the  same  stream  and  Its  tributaries,  and  ■ 
such  has  a  similar  and  equal  usufructuary  right,  the  conunon  Interest  requires  that  the 
right  should  be  exercised  and  eii|oyed  by  each  in  such  a  reasonable  manner  as  not  to  la* 
jure  utmecessarily  the  right  of  any  other  owner,  above  or  beiow.  * 

''  In  Elliott  V.  FUchburg  R.  Co.,  10  Cush.  191,  Shaw,  C.  J.,  says :  *The  rf^  to  HewlBC 
water  is  now  well  settled  to  be  right  incident  to  property  In  the  land, —It  Is  a  rfglit  puMfri 
jtttHs^  of  such  character  that  whilst  It  is  common  and  equal  to  all  through  whose  Jaadtt 
runs,  and  no  one  can  obstruct  or  divert  It,  yet  as  one  of  the  beneficial  gifts  of  pwwMeBce 
each  proprietor  has  a  right  to  a  just  and  reasonable  use  of  It  as  It  passes  through  his  land: 
and  so  long  as  it  is  not  wholly  obstructed  or  diverted,  or  no  larger  approprlatlott  of  the 
water  running  through  It  is  made  than  a  just  and  reasonable  use,  It  cannot  be  said  to  te 
wrongful  or  injurious  to  a  proprietor  lower  down.  •  •  *  Still  the  rule  Is  the 
same  that  each  proprietor  has  a  right  to  the  reasonable  use  of  It  fbr  his  own  beneflt,  for 
domestic  use,  and  for  manufacturing  and  agricultural  purposes.* 

"In  Rezy.  WharUm,  12 Mod.  610,  Hoia>,  C  J.,  says :  *If  a  river  run  contlgiioaaiy  be- 
tween the  land  of  two  persons,  each  of  them  is,  of  oommoh  right,  owner  of  that  ptft «( 
the  river  which  is  next  his  land.* 
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•miianl  Abates  that  a  water-course  is  regarded  in  law  as  a  part  of  the  land  over  which 
liflova    HID.  Real  Prop.  100. 

**  It  wtu  thus  be  seen  that  the  riparian  owner,  as  such,  has  rights  with  respect  to  water 
tD  4  mnning  stream, — he  has  a  right  of  use,  which  right  authorizes  the  actual  taking  of  a 
reasonable  quantity  of  the  water  for  Ills  purposes.  The  limitation  in  extent  of  the  use  of 
the  water  is,  that  it  shall  not  interfere  with  the  public  right  of  navigation,  nor  in  a  sub* 
Rsntisl  degree  diminish  and  impair  the  right  of  use  of  the  water  by  a  lower  or  upper 
profMietor  as  it  passes  along  his  land.  The  only  opposing  rights  are  such  rights  of  the 
pablle,  and  such  upper  and  lower  proprietors  But  when  the  water  becomep  congealed, 
ind  Is  in  tliat  state,  these  opposite  rights  are  in  nowise  concerned.  The  ice  may  be  used 
sod  sppropriated  without  detriment  to  the  right  of  navigation  by  the  public,  or  to  other 
riparian  owners*  right  of  use  of  the  water  of  the  stream  when  flowing  over  their  land* 
The  just  and  reasonable  use  of  the  water  which  belongs  to  the  riparian  proprietor  would 
be,  in  such  case  of  congealed  state  of  the  water,  the  unlimited  use  and  appropriation  of 
the  loe  by  him,  as  it  would  be  no  Interference  with  rights,  of  others.  We  are  of  opinion 
tbsre  is  such  latter  right  of  use,  and  that  it  should  be  held  property,  of  which  the  riparian 
owner  cannot^  be  deprived  by  a  mere  wrong-doer.  When  water  has  congealed  and  become 
attached  to  the  soil,  why  should  it  not,  like  any  other  accession,  be  considered  part  of  the 
realty?  Wherein,  in  this  regard,  should  the  addition  of  ice  formed  over  the  bed  of  a 
stream  be  viewed  differently  from  alluvion,  which  is  the  addition  made  to  land  by  the 
washing  of  the  sea  or  rivers  ?  And  we  do  not  perceive  why  there  is  not  as  much  reason  to 
sOow  to  the  riparian  owner  the  same  ric^t  to  take  ice  as  to  take  fish,  which  latter  is  an 
exclusive  right  in  such  owner. 

**In  MeFttrfln  v.  EitKX  Co.^  10  Cush.  900,  Shaw,  C  J.,  remarked :  *It  Is  now  perfectly 
veil  established  as  the  law  of  this  Commonwealth,  that  in  all  waters  not  navigable  in  the 
oommon-law  sense  of  the  term,  —that  is,  in  all  waters  above  the  flow  of  the  tide,  —  the 
right  of  fishery  is  in  the  owner  of  the  soil  upon  which  it  is  carried  on,  and  in  such  rivers 
that  the  right  of  soil  Is  In  the  owner  of  the  land  bounding  upon  it  If  the  same  person 
owns  the  land  on  both  sides,  the  property  in  the  soil  is  wholly  in  him,  subject  to  certain 
duties  to  the  public ;  and  if  different  persons  own  the  land  on  opposite  sides,  each  is  pro- 
prietor of  the  soil  under  the  water  to  the  middle  or  thread  of  the  river.* 

**Tbe  riparian  proprietor  has  the  sole  right,  unless  he  has  granted  it,  to  flsh  with  nets  or 
stinef  in  connection  with  his  own  land.    Ang.  Water-Courses,  f  07. 

^  Id  Adanut  v.  Peise,  2  Conn .  481,  it  was  held  that  the  owners  of  land  adjoining  the  Con- 
Mctkmt  river  above  the  flowing  and  ebbing  of  the  tide  havo  an  exclusive  right  of  flshery 
opposite  to  their  land,  to  the  middle  of  the  river ;  and  that  the  public  have  an  easement  in 
the  riv^  as  a  highway .  for  passing  and  repassing  with  every  kind  of  water  craft.  So  too 
sea-weed  thrown  upon  the  shora  belongs  to  the  owner  of  the  soil  upon  which  it  is  cast, 
Emans  v.  Tumbvm  2  Johns.  318. 

**  The  exclusive  right  In  the  owner  to  take  the  ice  formed  over  his  land  Is  an  analogous 
right  to  those  other  ones  which  are  adcnowledged  to  exist  in  the  subjects  which  have  been 
meotioned.  and  may  with  like  propriety  bo  recognized.  It  is  connected  with  and  in  the 
nature  of  an  accession  to  the  land,  being  an  increment  arising  from  formation  over  it., 
sad  belonging  to  the  land  properly,  as  being  included  In  it  in  its  indefinite  extent  upward 

*'Ioe.  from  Its  general  use,  has  come  to  be  merchantable  commodity  of  value,  and  the 
trsJBc  in  it  a  quite  im|>ortant  business.  It  would  not  be  in  the  interest  of  peace  and  good 
enter,  nor  consist  with  legal  policy,  that  such  an  article  should  be  held  a  thing  of  common 
right,  and  be  left  the  subject  of  general  scramble,  leading  to  acts  of  force  and  violence. 
In  rrferenoe  to  the  rule  which  we  here  adopt,  of  assigning  to  the  owner  of  the  bed  of  a 
ttcam  property  in  the  ice  which  forms  over  it,  we  may  well  use,  as  fitly  applying,  the 
Isngoage  of  HoeMKR,  J.,  In  Adams  v.  Peaw^  supra,  in  s[ieaking  of  the  common-law  rule 
as  to  the  right  of  flshery,  viz.:  *The  doctrine  of  the  common  law,  as  I  have  stated  it, 
pmmotes  the  grand  ends  of  civil  society,  by  pursuing  that  wise  and  orderly  maxim  of 
ssBlgning  to  every  thing  capable  of  ownership  a  legal  and  determinate  owner.' 

**In  accordance  with  the  views  we  hold,  it  was  held  in  Stale  v.  Pottmeyer,  88  Ind.  409; 
S  c,  5  Am.  Rep.  834.  that  when  the  water  of  a  flowing  stream  running  in  its  natural  chan- 
BH  Is  congealed,  the  ice  attached  to  the  soil  constitutes  a  part  of  the  land,  and  belongs  to 
the  owner  of  the  bed  of  the  stream,  and  he  has  the  right  to  prevent  its  removal.    Bee 
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further,  relative  to  the  subject,  Myerr.  Whilaker,  66  How.  Pr.378  ;  Lorman  t.  Beiiioii, 
8  Mich.  18;  MUl  River  Woolen  Manvf,  Co.  ▼.  Smith,  34  Goon.  4(S;  Brown  v.  Anoea,at 
N.  Y.  619. 

"  Defendant  claims  that  it  committed  no  trespass  in  taking  the  ice  because  the  loe  in  tfao 
midst  of  a  stream,  navigable  in  fact,  is  naturally  an  obstruction  to  navigation*  and  tliit 
any  one  has  the  right,  having  obtained  access  independent  of  the  riparian  owner,  to  enter 
upon  the  ice  and  remove  it.  We  said  in  Brcucon  v.  Brewelcr,  above :  -  liHiere  the  river  if 
navigable,  the  public  have  an  easement  or  a  right  of  passage  upon  it  as  a  highwaj,  bat 
not  the  right  to  remove  the  rock,  gravel  or  soil,  except  as  necessary  to  the  ^oyment  of 
the  easement.*  The  same  is  to  be  said  as  to  the  ice  here.  But  it  was  not  removed  at 
necessary  for  the  enjoyment  of  the  public  easement  of  navigation,  —  it  was  fcv  the  pur- 
pose only  of  the  appropriation  of  it  for  defendants*  gain. 

"  As  to  the  instruction  as  to  the  measure  of  damages,  we  think  the  case  is  analogous  to 
those  where  coal  is  taken  from  the  soU,  and  that  the  instruction  is  sustained  by  former 
decisions  of  this  court  in  those  cases.  lUinoia  A,  St.  Louis  R.  Co.  v.  Otffe,  98  m.  SU; 
McLean  County  Coal  Co.  v.  Lennon^  91  id.  661 ;  lUinoiaASt.  Louis  R.  Co.  v.  Otffe. Sid. 
627;  McLean  County  Coal  Co.  v.  Long^  81  id.  as9 ;  Robertson  v.  Jones,  71  id.  405.** 

In  Wood  V.  Fowler,  Kansas  Supreme  Court,  April,  1881.  it  was  hdd,  that  a  ripariaa 
owner  owns  only  to  the  bank  and  not  to  the  center  of  a  navigable  stream ;  and  that  s 
riparian  owner  along  a  navigable  stream  does  not  own  the  ice  which  is  formed  on  the 
stream  adjacent  to  hLs  land :  and  without  first  taking  possession  of  and  securing  it,  uuj 
not  maintain  an  injunction  to  restrain  a  stranger  from  cutting  and  removing  it.  Ttieeourt 
said  :    ^*  The  stream  having  been  meandered,  the  lines  of  the  surveys  are  bounded  by  the 
bank,  the  patents  from  the  United  States  passed  title  only  to  the  banlc   Splitlog.  as  rips- 
rian  owner,  owned  only  to  the  bank.    The  title  to  the  bed  of  the  stream  is  in  the  Stale. 
Stevens  v.  RaUroad  Co.,  84  N.  J.  533;  a  c,  8  Am  Rep  269;  Pollard^s  Leasee  v.  Hjtgan.  1 
How.  212.    It  is  true,  a  distinction  was  recognized  In  England,  and  that  streams  were  coo- 
sidered  navigable  only  in  so  far  as  they  partook  of  the  sea  and  to  the  extent  that  their 
waters  were  affected  by  the  ebb  and  flow  of  the  tide,  and  only  so  far  was  the  title  of  the 
riparian  owner  limited  to  the  bank ;  above  such  point,  even  although  the  stream  was  Urge 
enough  to  be  used,  and  in  fact  was  used,  for  purposes  of  navigation,  the  riparian  owner 
owned  the  soil  ad  medium  filum  aquoB.    So  that  really  three  distinct  characters  of  stneamt 
were  recognized  :    First,  those  smaller  streams  which  could  not  be  used  for  any  purpose 
of  navifi^ation,  in  which  the  title  to  the  soil  was  in  the  riparian  owner,  and  along  which  the 
public  had  no  rights  of  highway  or  otherwise  ;  an  intermediate  class.  In  which  the  ri{iArisa 
owner  owned  to  the  middle  of  the  channel,  but  along  whose  stream  the  public  had  all  the 
riffhts  of  a  highway :  and  third,  that  which  was  called  technically  the  navigable  streams, 
where  the  title  to  the  bed  of  the  stream  was  in  the  sovereign,  and  all  rights  wert»  in  the 
public.    The  same  doctrine  of  riparian  ownership  to  the  center  of  the  stream  in  all  riven 
unaffected* by  the  ebb  and  How  of  the  tide  is  recognized  in  some   States  of  the  Union ;  bat 
the  better  and  more  generally  accepted  rule  in  this  country  is  to  apply  the  term  oavigaMe 
to  all  streams  which  are  in  fact  navigable,  and  in  such  case  to  limit  the  title  of  the  riparisa 
owner  to  the  bank  of  the  stream.    Especially  is  this  true  in  the  States  where  the  laads 
have  been  surveyed  and  patented  under  Federal  law.     See  the  following  autboritiei : 
Railroad  Co.  v.  Schurmeir^  7  WalL  272  ;  McMamis  v.  CarmichaeU  3  Iowa,  1;  Haightr. 
Keokuk,  4  Id.  199  ;  Tombdcn  v,  nailroad  Co. ,32  id.  106 ;  FUinnigan  v.  City  of  PhOaddphi^ 
42  Penn.  St.  219;  Bridge  Co  v  Kirkc,  46  id.  112  ;  People  v.  Tihbetts,  19  N.  Y.  523;  /V^»iJ< 
\.  Canal  ^ppr^.,  33  id.  461.  These  conclusions  seem  to  compel  an  afflrmance  of  the  judgment 
of  the  District  Court ;  for  whatever  might  be  the  case  where  a  riparian  owner  owns  to  tb^ 
center  of  the  channel,  and  whatever  ownership  and  control  he  may  have  over  the  Ice  which 
forms  upon  tho  stream  upon  his  premises,  and  as  to  the  extent  of  his  righta,  see  the  fol- 
lowing authorities  :    State  v.  Pottmeyer,  38  Ind.  402 ;  s.  c,  5  Am.  Rep.  934 ;  Mitt  Hirer  C  •• 
V.  Smith,  84  Conn.  4(52;  Marnhailv.  Peters,  12  How.  Pr.2l8;  Meyer  v.  Whittakrr,  SP  M 
376  ;  Tliggim  v.  Kmtercr,  41  Mich  818;  s  c,  32  Am.  Rep.  100;  Penpte^t*  Ice  Co,  r.  KrftU"r. 
44  Mich.  229  ;  Paine  v.  WontU  108  Mass.  173  ;  Gage  v.  Stumphaus,  Supreme  Oourt.  Massa- 
chusetts, reported  in  24  Alb.  L.  J.  616.    It  would  seem  that  where  there  is  no  ownenhip«<f 
the  subjacent  soil,  a  riparian  proprietor  has  no  title  to  the  ice.    The  title  to  the  aofl  beinc 
in  the  State,  and  the  stream  being  a  public  highway,  obviously  the  ownership  of  the  ice 
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wool  1  veac  In  the  general  public  or  in  the  State  as  the  representative  of  that  public.  The 
rit<arian  proprietor  would  have  no  more  title  to  the  ice  than  he  would  to  the  fish.  It  sfm- 
plj  is  ttuA.  that  bU  land  joins  the  land  of  the  State.  The  fact  that  it  so  Joins  gives  him  no 
tiiUf  to  tbat  iaod  or  to  any  thing  form«Nl  or  grown  upon  it,  any  more  than  it  does  to  any 
thing  r.>rjiod  or  grown,  or  found  upon  the  land  of  any  individual  neighbor.  Undoubtedly, 
ia  ne4r  of  tne  Importance  that  ice  is  i-apidly  assuming  as  a  merchantable  commodity,  it 
iroald  b^  wi^se  for  the  State  to  legislate  in  reference  lo  the  ice  product  oF  the  navigable 
vreuns:  but  until  su3h  legislation  is  had,  it  would  seem  that  th^  one  who  first  appro- 
jMnac  Asnd  aecurea  the  ice  which  la  formed  is  entitled  to  it,  and  on  the  same  principle  that 
be  viio  catcher  a  ll^i  in  one  of  those  rivers  owns  it.    Hickey  v.  Hazard,  3  Mo.  A  pp.  480." 

laDWjiev.  Birry,  Near  York  dapptf.uj  Cjurc  January,  ISiJ.it  was  held,  that  a  mill 
ovijer.  who  has  the  right  to  erect  a  dam  and  flow  the  lands  of  another  for  mill  purposes, 
yoly.  does  not  own  ice  which  formj  lo  the  water  over  the  lands  of  such  person,  and  the 
latter  m&y  take  an  1  remove  such  ise  unless  h3  thjre'}/ a^tuxlly  and  perceptibly  injures 
the  mill  owner.  The  court  said  .*  **  The  owner  of  land  through  which  a  stream  of  water 
Toai  has  a  right  to  a  just  and  reasonable  use  of  it.  So  long  as  the  water  is  not  wholly 
otMxactod  or  diverted,  or  no  ioag3r  appropriation  is  mv\3  than  a  just  and  reasonable  use, 
the  proprietor  who  is  lower  down  cannot  complain.  If  this  were  not  so,  then  there  could 
In  D->use  by  any  one  of  a  running  stream  from  its-source  to  its  mouth.  Elliot  v.  FUchbury 
i*  R  Ci.,  10  Cosh  191.  *  All  that  the  law  requires  of  the  party  by  or  over  whose  land  a 
•tre&m  passes  is  that  he  should  use  the  water  in  a  recuaonable  manner,  and  so  as  not  to 
destroy,  or  renier  it  uselesi,  or  materially  diminish,  or  affect  the  application  of  the  water 
by  tha  proprietors  above  or  bil7w.'  8  Kent  Com.  433.  440;  PollUt  v.  Long,  US  Barb.  20; 
Xrrritt  v.  Brihkerhojf,  17  Johns.  306  ;  Bromi  v  Brovm,  30  N.  Y.  519.  In  Elliot  v, 
Fltfhbunf  R  A.,  the  court  say,  that  *  the  complaint  is  *  *  m  for  obstnicting  a 
part  of  the  water  of  the  stream.  This  is  a  right  which  each  proprietor  has  if  exercised 
v^thio  a  reasonable  limit  * 

'*  The  right  which  the  riparian  owner  thus  has  may  be  modified,  when  some  lower  pro- 
p.ietor  has  a  right  to  dam  the  stream  for  mill  purposes,  but  if  modified,  it  is  not  lost.  Un- 
less by  some  express  grant  or  restriction  to  the  contrary,  we  see  no  reason  why  the  owner 
^rf^^e  land  is  flowed  by  mme  dam  below  may  not  still  have  the  just  and  reasonable  use  of 
t^tf  v^er  which  he  would  have  had  of  the  stream  before  the  dam  was  built.  And  any  use 
voriM  seem  to  be  just  and  reasonable  which  does  no  actual  and  perceptible  damage  to  the 
owner  beli>w. 

It  wa<s  in  thii  view  that  In  the  case  of  Cummings  v.  Barrett,  10  Cush.  186,  the  court 
inumated  that  a  mill  owner  at  the  outlet  of  a  pond  could  not  deprive  any  person  of  the 
ngbt  of  cbtting  ice,  without  showing  actual  damages  therefrom .  And  the  case  of  Mill  River 
MiHufactwring  Company  v.  Smitht  S4  Oonn.  462.  which  is  cited  by  plaintiff  to  sustain  his 
▼lev.  the  argument  of  the  court  Is  based  on  the  statement  that  water  Is  sometimes  scarce  ; 
that  ice  Uqaefles  and  becomes  water;  that  it  prevents  deep  freezing  and  consequent  depriva- 
thiQ  of  water.  For  which  reasons  the  court  concluded  that  the  riparian  owner  could  not 
rf^ntfjvesnow  and  loe  from  a  mill  pond  at  pleasure  and  as  fast  as  they  form.  Thus  that 
<Wi4on  Is  placed  on  the  ground  that  the  act  of  removal  did  an  actual  and  not  merely  a 
coosinictive injury.  And  the  doctrine  of  that  case,  that  such  riparian  owner  cannot  re- 
move such  snow  and  ice  at  pleasure  and  as  they  form,  is  entirely  consistent  with  the  view 
thai  be  may  remove  the  ice  over  his  land,  if  such  removal  does  no  actual  and  perceptible 
*ajur7  to  the  owner  of  the  mill  dam. 

'*  Id  the  case  of  the  State  v.  Pottmeyer,  83  Ind.  402 ;  s.  o.,  5  Am.  Rep.  234,  it  was  decided 
'hat  vhen  the  water  of  a  flowing  stream  Is  congealed  and  forms  Ice,  that  ice  attached  to 
'>'  aiQ  belongs  to  the  owner  of  the  bed  of  the  stream  If  this  be  so  then  the  owner  might 
niBOve  It  and  dispose  of  V:  Such  an  act  would  only  be  that  just  and  reasonable  use  of 
thf  water  of  the  stream  'ji  hich  he  might  have  without  doing  wrong  to  the  proprietor  below 
him. 

'*If  then  ve  apply  the  rule  which  gives  to  the  owner  of  land  through  whifth  a  stream 
^>v«i  that  just  or  reasonable  use  which  does  not  actually  Injure  the  proprietor  below  ;  if 
v«  appir  this  rule  to  the  condition  of  things  when  Ice  has  formed,  we  shall  see  that  it  foU 
lovw  ihst  the  riiMuian  owner  may  take  and  remove  the  ice  unless  he  thereby  actually  and 
ptceptibly  injures  the  proprietor  below.    And  the  same  rule  must  apply  when  water 
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has  been  set  back  by  a  dam.  It  is  very  plain  that  the  ice  wfai^  hasfonned  will,  in  tM 
state,  be  of  no  use  in  turning  a  mill  wheel.  Whether  after  a  lapse  of  some  mootlisit  «fl] 
be  of  use  as  water,  or  whether  it  wOl  pass  over  the  dam  in  its  solid  staiie,  are  manenof 
uncertaiuty.  Clearly  without  some  proof  of  actual  Injury  the  i^aintiff  has  no  i^tto 
complain  of  the  removal  of  the  ice.  This  view  was  taken  in  the  case  of  Mar^taU  r.  PiCen. 
12  How.  Pr.,  81B  where  it  was  held  that  the  ice  in  a'mill  pond  was  not  the  abaointe  pn|^ 
erty  of  the  owner  of  the  mill. 

*' In  the  case  of  Myem  ▼.  WkitakertS  Abb.  N.  C,  178,  the  question  was  agaiBCZBBiBed: 
and  the  learned  justice  came  to  a  conclusion  contraiy  to  that  of  Judge  Bmott,  in  ManhiA 
T.  P^tere,  and  contrary  to  that  which  we  have  above  expressed.  The  groandaf  thi 
aigument  is  that  the  waters  of  a  mill  pond  belong  to  the  owner  of  the  dam,  *  subject  oirif 
to  the  exception  that  the  beneficial  enjoyment  of  owners  below  should  not  be  tateifcnd 
with,  just  as  much  as  if  he  had  gathered  them  for  his  own  use  and  benefit  into  a  tank  v 
cistern  '  This  is  stated  too  strongly  when  the  owner  of  the  dam  is  not  the  owner  of  al 
the  land  flowed  by  means  thereof.** 

**  The  riparian  owners  are  not,  we  think,  deprived  of  their  rights  as  such  owners  hf  the 
construction  of  a  dam  below  them.  Their  right  to  a  just  and  reasonable  use  of  the  waiA* 
remains  if.it  has  not  been  actually  surrendered.  If  any  riparian  owner  has  land  cot««J 
by  the  pond,  we  see  no  reason  why  he  may  not  take  the  ice  from  that  land,  nnlesi  bj  ia 
doing  he  causes  an  actual  injury  to  the  owner  below  by  materially  diminishing  the  use  c{ 
the  water  to  which  such  owner  is  entitled .  It  is  plain  to  every  one  that  the  real  trouMe  in 
such  casea  is  not  that  the  mill  owner  will  be  injured  by  the  removal  of  the  ice,  but  tbatbe 
desires  to  remove  it  himself  and  make  the  profit  of  the  sale.  •  •  *  Ttere  mtj 
perhaps  be  cases  and  times  of  the  year  in  which  the  removal  of  loe  would  be  mjnstani 
nnreasonable  to  the  mill  owner. " 


Egbert  v.  Obbekwalt. 

(a  Mich.  84S.) 
Orimdnal  corvoenatUm  —  action  lies  although  farce  U  uoed  -— aw 


An  action  lies  for  criminal  oonversation,  although  the  interooiUM  waa  W 

by  Tiolence. 
Husband  and  wife  are  incompetent  to  disprove  sexaal  Interooanie   betwaea 

themselves  in  order  to  raise  a  presumption  af^nst  %he  legitimacy  of  tlM 

wife's  child. 
'The  presumption  of  legitimacy  of  a  child  bom  in  wedlock  ean  only  be  ov«^ 

come  by  clear  proof  of  non-intercourse. 

TRESPABS  on  the  case.    The  opinion  fitates  the  case.    The 
plaintiff  had  jadgmeut  below. 

Edward  Bacon,  for  plaintiff  in  error, 

J.  O*  Turner,  for  defendant  in  error. 

Graves,  J.     Greenwalt  recoyered  for  alleged  criminal  conTerU' 
tion  with  his  wife.    The  suit  was  in  the  common  form  of  an  action 
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on  the  case  and  was  commenced  in  Augaefc,  1678.  The  triml  took 
place  in  Eebruary^  1879.  The  whole  testimony  to  prove  the  iutf 
puted  mtercouno  and  establish  the  caoaeof  aotion  was.  given  by 
Greenwalt  and  his  wife.  The  act  was  represented  asoue  to  which 
she  was  an  involuntary  party,  and  as  having  been  accomplished 
igaiust  her  will  by  actual  force  and  over  the  stoutest  resistance  of 
whieh  she  was  capable.  It  was  referred  to  some  day  in  December^ 
1877,  earlier  than  the  27th. 

Egbert  testified  for  him'self  and  positively  denied  ha/ving  had  ivh 
tercoorse  with  her  at  any  time.  It  was  claimed  for  Greenwalt  that 
the  injury  inflicted  by  his  wife's  violation  was  aggravated  by  hev 
being  left  pregnant ;  and  the  court  overruled  the  defendant's 
objections  and  permitted  her  to  testify  that  her  husband,  in-conse- 
quence  of  having  fever  and  ague,  did  not  sleep  with  her  for  some 
time  prior  to  defendant's  connection  with  her,  and  bud  not  slept 
with  her  since;  that  soon  after  the  occurrence  she  discovered  she 
was  pregnant,  and  then  informed  her  husband  that  the  child  was 
defendant's ;  that  it  was  born  the  23d  of  August,  1878.  The  pkint- 
iff  testified  that  he  did  not  sleep  with  her  for  three  months  ;  that 
in  the  latter  part  of  June,  1878,  he  noticed  his  wife's  situation,  and 
she  then  confessed  to  him.  But  he  had  continued  since  to  live  and 
cohabit  with  her. 

Tbe  record  contains  ageneral  exception  to  the  oourt'a  rrfusal  to 
ooDsider  the  evideuee  sufficient  to  bar  the  action.  It  is  too  vague 
to  deserve  notice.  But  as  counsel  adverted  to  it  a  few  words  may 
not  be  amiss.  The  point  of  the  objection  is  understood  as  being 
that  the  n:itnre  of  the  action  excluded  the  idea  of  violence  and  con- 
templated that  the  wife's  participation  was  voluntary  and  not 
forced,  and  that  the  case  made  by  the  evidence  negatived  her  con* 
KDt  and  proved  that  she  was  debauched  by  violeucc,  the  action 
tailed. 

The  position  is  not  tenable.  The  common  law,  in  giving  this 
remedy,  instead  of  making  the  husband's  right  of  action  depend 
OD  his  wife's  baying  consented  to  her  defilement,  has  invariably, 
whatever  the  truth  might  be,  decisively  assumed  that  she  did  not 
usent  but  was  overcame  by  force,  and  the  action  has  been  sustained 
JQflt  the  same, whether  as  matter  of  fact  her  will  concurred  or  she  was 
oatniged  by  actual  violence.  Bac.  Ab.  Marriage  and  Di  v.  551-553  ;  3 
BLCom.  139  ;  I  Chitty  PL  (7th  Bng.,  16th  Am.  ed.)  140, 141, 150, 
151, 18S  :  Broom's  Com.  847,  848 ;  2  HilL  on  Torts, 507  ;  Forsythey. 
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StcUe^  6  Ohio  23.  And  there  seems  to  be  no  basis  in  jnstice  oi 
policy  for  the  position  that  if  the  personal  wrong  is  accompanied 
by  circumstances  of  snch  atrocity  as  to  elevate  it  to  the  public 
offense  of  rape,  the  private  reme«Jy  is  thereby  either  taken  away  o* 
suspended.  Cooley  on  Torts,  8G  to  90.  It  is  not  reasonable  to  con 
Tert  the  wife's  innocence  into  a  shield  to  save  her  assailant  iroa 
prosecution  to  his  private  wrong  to  her  Imsband.  Lord  IIoLi 
seems  to  have  recognized  the  principle  that  both  remedies  were  ad- 
missible in  a  case  of  actual  violence  ;  and  alluding  to  an  attempt  ic 
carve  out  cause  for  a  third  proceeding  to  be  carried  on  in  the 
fiishop's  Court,  he  said  :  '^  If  a  man  solicit  a  woman,  and  goei 
gently  to  work  with  her  first,  and  when  he  finds  that  will  not  do. 
he  proceeds  to  force,  it  is  all  one  continued  act,  beginning  with  iu- 
sin nation  and  ending  with  force."     Rigaut  v.  Oallisard,  7  Mod.  T8 

In  view  of  the  rulings  made  on  admitting  evidence  and  in  charg- 
ing the  jury  it  is  unquestionable  that  the  verdict  must  have  been 
much  iiifiuenced,  if  not  determined,  by  the  statements  tendered  on 
the  part  of  the  plaintiff  and  his  wife  and  received  by  the  court  for 
the  purpose  of  causing  the  jury  to  believe  that  they  had  no  sexujk 
intercourse  at  the  time  the  child  was  begotten,  and  that  the  wrong 
ful  act  of  the  defendant  must  have  been  the  occasion  of  hereon 
dition,  and  this  evidence  in  my  opinion  was  not  admissible.  The 
paities  were  living  amicably  under  the  same  roof  and  there  was  no 
serious  obstacle  to  intercourse.  There  was  such  access  as  gave  op- 
portunity. That  is  not  denied,  and  as  matter  of  fact  it  was  not 
asserted  that  intercourse  did  not  take  place. 

It  is  not  perceived  that  the  wife's  being  admitted  as  a  witness  was 
objected  to  ;  and  assuming,  for  this  case,  that  she  was  entitled  to  be 
called,  it  does  not  follow  that  her  personal  knowledge  of  whatever 
in  itself  might  be  pertinent  to  the  issue  was  rendered  provable  by 
her  if  objected  to.  The  difference  is  wide  between  the  compctencj 
of  one  to  be  a  witness  in  a  given  case,  and  the  right  to  nae  the  wit- 
ness to  prove  certain  facts  in  his  or  her  knowledge,  however  proper 
such  facts  may  bo  in  their  own  nature.  There  may  be  no  gronml 
whatever  for  excluding  the  person  from  the  stand  ;  but  there  nur 
be  sound  reasons  for  refusing  to  permit  him  or  her  to  swear  to  cet- 
tain  things  or  on  certain  subjects.  The  system  of  legal  evideno0 
has  afforded  always,  and  affords  still,  many  illustrations.  The 
statute  offers  an  example  where  it  excludes  certain  communicatiooi 
unless  their  disclosure  is  mutually  assented  to. 
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AccordiDs:  to  an  aocient  rale  of  tbe  common  law  the  evidence  of 
neither  husband  nor  wife  could  be  received  to  disprove  the  fact  of 
Bexual  intercourse  {Rex  v.  Book,  I  Wils.  340) ;  and  Lord  Mansfield 
declariHl  tiiat  it  wad  ^' founded  in  decency,  morality,  and  policy'' 
Gottdright  v.  MoaSy  Cowper  591) ;  and  no  judge  or  author  has  ever 
dissenteil  from  its  strong  approval.  The  reason  of  the  rule  has 
prescribed  limits  to  its  application,  but  there  is  no  present  occasion 
for  special  reference  to  any  of  the  qualifications.  That  the  legis- 
lature intended  to  abrogate  it  is  not  to  be  assumed.  No  one  will 
contend  that  the  course  of  the  legislation  of  18GI  was  nnfriendlv 
to  it,  nor  can  it  be  fairly  argued  that  the  terms  or  spirit  of  the 
amendments  then  made  have  supplanted  it.  The  general  purpose 
tbe  legislature  had  in  view  was  to  sweep  away  a  number  of  object- 
ions against  the  competency  of  witnesses,  but  not  to  break  down 
any  rule  ''ft>nnded  in  decency,  morality,  and  policy,"  and  so  far  as 
ascertained,  the  courts,  wherever  these  general  changes  have  taken 
place,  have  considered  this  rule  of  the  common  law  as  untouched. 
Ttitga  Ciiunty  v.  Sftuth  Creek  Township^  75  Penn.  St.  436  ;  Boykin 
T.  Boifkin,  70  N.  0.  2C2  ;  8.  C,  16  Am.  Bep.  776  ;  Cliamierlain  v. 
People,  'ZS  K.  Y.  S8  ;  People  v.  Overseers  of  Ouiarioy  15  Barb.  286; 
Hfmmentmy  v.  Towner^  1  Allen,  209 ;  Stephens*  Ev.,  arL  98.  The 
effect  of  the  statute  upon  the  capability  of  the  wife  as  a  witness  br 
the  people  in  a  prosecution  against  a  person  for  having  committed 
a^lnltery  with  her,  was  fully  discussed  in  Parsons  v.  People,  21  Mich. 
500 ;  but  it  was  not  found  necessary  to  consider  the  present  ques- 
tions. I  think  the  evidence  of  the  plaintiff  and  his  wife  which  was 
addnced  to  show  non-intercourse  between  them,  was  not  admissible. 
Whether  some  items  might  not  have  gone  in  for  some  other  pur- 
pose need  not  be  considered.  They  were  offered  and  allowed  to 
disprove  sexual  connection  between  the  husband  and  wife,  and 
establish  as  a  necessary  alternative  that  the  defendant  begot  the 
child. 

Bnt  let  it  be  assumed  that  the  evidence  was  lawfully  before  the 
conrl  and  jury,  and  then  I  think  it  was  destitute  of  all  force  to 
prove  non-intercourse,  and  that  the  court  should  have  charged  the 
jory  to  that  effect.  It  was  a  maxim  of  the  Roman  law,  and  on^ 
which  the  common  law  copied,  that  the  presumption  is  always  i: 
favor  of  legitimacy  (Co.  Ldtt  126a)  and  that  he  is  the  father  whom 
the  marriage  indicates  (Go.  Litt  123 ;  Domat,  pt.  1  b.  3,  t  6,  §  5 ; 
uid  Montesquieu,  alluding  to  it,  observed  that  **  tbe  wickedness  of 
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Biankind  makes  it  necessary  for  the  laws  to  suppose  them  better 
then  they  really  are.  Thus  we  judge  that  everj  <^hild  conceived  in 
wedlock  is  legitimate,  the  law  hating  a  confidence  in  the  mother 
as  if  she  were  chastity  itself/'  Spirit  of  the  Laws,  E.  6,  c.  17;  and 
D'Aguesseau  laid  it  down  that ''  whilst  the  Hrth  of  children  can 
be  ascribed  to  a  legitimate  source,  the  law  wil'i  not  suppose  crimiD- 
ality."  Greenleaf  says  that  where  the  husband  and  wife  cohabit 
together  as  such,  and  no  impotency  is  proved,  the  issue  is  concla* 
sively  presumed  to  be  legitimate,  though  the  wife  is  proved  to  hate 
been  at  the  same  time  guilty  of  infidelity.  1  Ev.,  §  28.  Thecnr* 
rent  of  authority  is  in  favor  of  qualifying  this  statement,  and 
instead  of  regarding  the  presumption  as  conclusive,  to  require  it  to 
apply  witli  great  force  but  subject  to  be  overcome  by  admissible 
facts  and  circumstances  of  such  cogency  as  to  render  belief  neces- 
sary. Morris  v.  DavieSy  5  CI.  &  Fin.  103 ;  Wharton's  Ev.,  §§  r298, 
129  •,  1300  ;-  Best's  Ev.  (Wood's  ed.)  42(5,  46 A,  465  ;  Stephen's  Et., 
art.  98. 

In  tlie  case  of  the  Banbury  Peerage  the  House  of  Lords  dealt 
with  the  presumption  and  the  degree  of  evidence  necessary  to  over- 
come it,  in  this  language:  '^  In  every  case  where  a  child  is  Itorn  io 
lawful  wedlock,  the  husband  not  being  separated  from  his  wife  bj 
a  sentence  of  divorce,  sexual  intercourse  is  presumed  to  have  taken 
place  between  the  husband  and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves,  to  the  satisfaction  of  thosa 
who  are  to  decide  the  question,  that  such  sexual  intercouise  did 
not  t&ke  place  at  any  time  when,  by  such  intercourse,  the  husband 
could,  according  to  the  laws  of  nature,  be  the  father  of  snob 
child."  1  Sim.  &  S.  155.  And  in  Bury  v.  Phillpoif  the  Master  of 
the  Bolls,  afterward  Lord  GoTTSisrHAM,  ruled  that  when  oppor- 
tunity existed  for  sexual  intercourse  within  such  period  that  the 
child  in  question  might  have  been  begotten  by  the  husband,  iners 
probabilities  can  have  no  weight  against  the  legal  inference.  2  Myl. 
&  K.  349  ;  and  see  Kleinert  v.  EMera^  38  Penn.  St  439  ;  Dennison 
V.  Pago  29  id.,  42G  ;  Hargrave  v.  Hargrave,  9  Beav.  552. 

To  overcome  the  presumption  and  disprove  intercourse  there 
must  be  cogent  facts  and  circumstances.  Head  v.  Headj  1  Sim.  &S. 
150  ;  Patterson  v,  Oaines^  6  How.  650.  In  St$gdU  v.  Stegally  Chief 
Justice  Marshall  held  that  whilst  it  was  not  necessary  to  make 
out  that  connection  was  not  possible,  it  was  proper  that  the  evidence 
should  establish  its  non^occurrenoe  beyond  all  reasonable  doubt  (S 
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Brock.  ^7) ;  and  the  Supreme  Court  of  Massachusetts  applied  the 
same  rule  in  Sullivan  v.  Kelly^  3  Allen,  148.  See  also  Phillijys  v. 
Allen,  2  Alleiiy  453  ;  Hemmenway  v.  low>Ar,  supra;  Cross  v.  CrosSy 
3  Pftige,  139. 

Here,  as  already  noticed,  there  was  neither  proof  of  inability  nor 
of  the  certain  want  of  opportunity,  or  even  the  faintest  approach  to 
a  denial  of  the  fact,  and  the  child  was  born  only  eight  months  after 
the  al&eged  violence.  The  circumstances  permitted  the  assignment 
of  the  paternity  of  the  child  to  the  plaintiff  without  any  infringe- 
ments of  the  statements  sworn  to,  and  the  court  should  have  told 
the  jury,  as  I  think,  that  there  was  no  legal  evidence  that  the 
plaintiff  was  not  father  of  the  child,  and  that  it  was  their  duty  ta 
c<m8ider  that  ho  was.  Some  other  matters  have  been  referred  to, 
bo t  as  the  hearing  has  been  ex  parte^  no  one  having  appeared  to 
support  the  judgment,  it  is  deemed  best  to  dispose  of  the  case  with- 
out going  further. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
granted. 

Judgment  affirmed. 

The  other  justices  concurred. 


McGiTiRE  T.  People. 

(44  Wch,  886.) 

WU7ies9~^oun{;  ehUd, 

lo  1  criminal  proeecatioa  a  child  six  or  seven  yeani  maj  be  a  competent  wit- 
Bees,  if  the  jad^e  is  satisfied  of  his  intelligence  and  the  jury  are  properly 
cautioned.* 

pONVICTION  of  robbery.     The  opinion  states  the  case. 

McBride  &  Carroll  and  E,  S.  Eggleston^  for  plaintiff  in  error. 

Attorney-General  Otto  Kirehner,  for  the  people. 

Caxpbbll,   J.      McOuire   was  convicted   before  the  Superior 
Court  of  Grand  Rapids  of  robbery,  while  armed  with  a  dangerous 

weapon,  committed  on  one  Albertus  Meyer.     Meyer  testified  posi- 

~     —  __^_ 

•8ae  Carter  v.  State  (68  Ala.  52),  85  Am.  Rep.  4,  and  note,  7 ;  Crmvner  w.  Crowns,  ante. 

Vol.  XXXVIII  —  34 
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lively  to  the  robbery  on  the  night  of  November  17,  1879,  while  he 
was  walking  home  with  his  little  boy.  He  was  approached  from 
behind,  gagged  and  thrown  down,  and  his  money  stolen.  lie 
could  not  recognize  the  two  men  who  robbed  him  before  they  ran 
ont  of  sight,  but  the  boy  recognized  McGuireand  identified  him. 
The  most  important  evidence  thereforo  was  that  of  the  child, 
who  was  a  few  months  over  six  years  old. 

An  exception  was  taken  to  the  examination  of  this  boy,  on  ac- 
count of  his  extreme  youth,  and  the  judge  who  tried  the  caase  had 
some  hesitation  about  it  He  however  took  the  lad  into  his  own 
room  and  had  a  long  conference  with  him,  in  addition  to  what 
appeared  in  court,  and  he  finally  came  to  the  conclusion  that  the 
child  was  sufficiently  conscious  of  the  duty  of  speaking  the  tnith 
that  he  might  be  received  as  a  witness,  subject  to  such  cautions  to 
the  jury  as  were  proper  concerning  his  statements. 

We  held  in  Washburn  v.  People,  10  Mich.  372,  that  the  receprion 
of  such  testimony  was  permissible  where  the  judge  was  satisfied. 
Wc  think  that  in  the  present  case  the  course  taken  was  such  as  to 
justify  the  judge  in  doing  as  he  did.  The  boy  was  the  only  wit- 
ness who  could  recognize  the  prisoner,  and  it  was  therefore  import- 
ant to  receive  him  if  there  was  any  sound  reason  to  believe  he  coold 
give  reliable  information.  There  is  of  course  some  danger  that  a 
child  of  tender  years  may  bo  influenced  to  tell  what  is  not  trne. 
But  the  inability  of  such  an  inexperienced  boy  to  keep  up  aeon- 
eistent  false  story  through  the  various  questionings  of  a  trial  is  a 
pretty  safe  guard  against  any  great  danger  on  that  head.  He  is 
far  more  likely  to  answer  wrongly  from  not  fully  understanding 
questions  put  to  him,  than  from  deliberate  falsehood.  His  method 
of  telling  his  story  here  was  simple  and  childlike,  and  so  far  as  we 
can  tell  from  a  paper  description  of  it,  was  candid  and  honest  At 
any  rate  the  jury  must  have  thought  so,  and  we  are  not  surprised 
that  they  did.  The  judge  cautioned  the  jury  fully  and  clearly  on 
the  necessity  of  sifting  his  testimony  very  thoroughly.  Heconld 
not  well  have  been  more  explicit.  We  cannot  think  the  danger  o( 
receiving  such  a  witness  is  any  greater  than  that  of  rejecting  him* 

[Omitting  other  matters.] 

We  discover  no  error,  and  the  court  below  should  be  advised  to 
proceed  to  sentence  on  the  verdict. 

Judgment  aeoordinglfh 

The  other  justices  concurred. 
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HiGLER  V.  People. 

(44  Mich.  898.) 

Oriminal  lat^-^false  pretenses — "Hare  keeper," 

One  who  obtalnii  credit  on  the  false  lepreaeDtattoQ  of  being  a  "  store  keeper," 

may  lawf all/  be  convicted  of  false  pretenses. 

AONVICTION  of  false  pretenses.    The  opinion  states  the  case. 

MUler  and  Clarke^  for  plaintiff  in  error. 

Attorney-General  Otto  Kirchner,  for  people. 

CooLETy  J.  The  plaintiff  in  error  has  been  oonyicted  in  the 
Beoorder's  Court  of  Detroit  upon  an  information  charging  him 
with  obtaining  twenty-five  dollars  of  one  Burley  by  false  pretenses. 
The  pretense  alleged  was  '^  that  he,  the  said  John  Highler,  was 
then  and  there  engaged  in  store-keeping  in  Cadillac,  Wexford 
Coanty,  Michigan."  No  further  representations  ai-o  set  set  up  as 
accompanying  this  false  pretense,  whereby  it  was  made  effective. 
The  question  now  is  whether  the  information  will  sustain  the  con- 
viction. 

The  statute  under  which  the  information  was  filed  is  as  follows  : 

'*  Every  person  who,  with  intent  to  defraud  or  cheat  another^ 
shall  designedly,  by  color  of  any  false  token  or  writing,  or  by  any 
other  false  pretense,  cause  any  person  to  grant,  convey,  assign, 
demise,  lease  or  mortgage  any  land  *  *  or  obtain  the  signature 
of  any  person  to  any  written  instrument,  the  making  whereof 
would  be  punishable  as  forgery,  or  obtain  from  any  person  any 
money,  personal  property  or  valuable  thing,  or  by  means  of  any 
false  weights  or  measures,  obtain  a  larger  amount  or  quantity  of 
property  than  was  bargained  for,  ♦  ♦  ♦  shall  be  punished  by 
imprisonment,*' eta    Public  Acts,  1879,  p.  197. 

It  is  said  that  this  statute  enumerates  certain  kinds  of  false  pre- 
tenses, and  that  according  to  a  familiar  rule  of  construction  the 
'* other"  pretenses  which  the  statute  intends  can  be  those  only 
which  are  of  a  kindred  nature  to  those  which  are  mentioned.  State 
T.  Simpsony  3  Hawks,  620  ;  Siaie  v.  Sumner,  10  Vt.  589.    But  the 
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rule  has  no  applicatiou,  because  this  statute  does  not  attempt  an 
enumeration  of  ttie  pretenses  that  shall  be  held  criminal.  False 
tokens  are  mentioned,  but  the  term  is  general,  not  particular,  and 
the  same  may  be  said  of  false  writings.  The  ide;i  suggested  to  the 
mind  by  these  is  something  cognizable  to  the  sight  or  touch.  **  Any 
other  false  pretense  "  is  a  specification  equally  general,  and  will  em- 
brace other  classes. 

It  is  said  further  that  the  pretense,  to  be  within  the  statute,  mnst 
be  one  calculated  to  deceive  a  man  of  ordinary  prudence,  and  that 
if  it  be  a  false  representation  of  facts,  these  facts  mnst  be  snch  u 
were  calculated  to  influence  a  person  of  common  caution  to  part 
with  that  which  was  obtained.  Is  the  false  repre«entation  that 
one  IS  a  "  store-keeper"  a  pretense  of  this  sort  ?  It  may  be  trne 
and  yet  the  man  be  utterly  without  responsibility  and  without 
character  ;  and  in  that  case  the  fact  of  the  business  would  offer  no 
security  that  a  loan  made  in  relianoe  upon  it  would  be  repaid.  The 
term  is  indefinite  ;  it  may  mean  a  wholesale  merchant,  or  aptty 
dealer  in  toys.or  oindies ;  it  may  imply  a  principal,  or  an  agent  or 
a  servant;  it  may  be  applied  to  one  notoriously  without  capital 
and  who  lives  by  his  wits  rather  than  by  legitimate  trades  ;  in  short, 

disconnected  from  all  else,  it  can  never  indicate  that  the  person 
who  bears  the  designation  is  one  who  can  safely  be  trusted  with  a 
loan. 

All  this  is  true  ;  and  if  the  reliance  in  accommodating  another 
person  with  a  loan  were  pecuniary  nieans  or  responsibility,  it  might 
be  very  conclusive.  But  notoriously  the  fact  is  otherwise.  31en 
are  trusted  in  large  amounts  every  day  who  have  no  pecunianr 
responsibility,  and  are  known  to  have  none.  Sometimes  the  reli- 
ance for  repayment  will  be  a  supposed  business  ability  ;  sometimes 
on  a  business  that  would  be  injured  by  the  existence  of  overdue 
debts  ;  but  most  often,  perhaps,  a  reputation  for  integrity.  And  i( 
in  any  case  the  existence  of  any  particular  fact  would  be  likely  to 
beget  confidence,  there  is  no  reason  why  a  false  assertion  of  its  ex- 
istence should  not  be  a  criminal  pretense,  as  much  as  would  be 
a  false  assertion  of  pecuniary  responsibility,  provided  it  is  equally 
relied  upon,  and  equally  effectual  to  accomplish  the  fraud  de* 
signed. 

Pecuniary  responsibility  is  no  more  a  neoessarj  attendant  upon  a 
commission  in  the  army  than  upon  the  keeping  of  a  store ;  but  th« 
false  assertion  that  one  holds  such  a  commission  has  been  held  a 
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iabe  pretense.  Begifui  t.  Hamilton,  I  Cox's  0.  0.  244  ;  s.  c.  no 
appeal,  D  Q.  B.  271 ;  Thcmas  v.  People,  34  K.  Y.  351.  So  the  pro- 
tcDse  that  cue  is  baying  horses  as  a  gentleman's  servant  may  be  a 
criminal  false  pretense,  though  the  fact  of  service  by  itself  would 
uot  be  likely  to  iuspire  confidence  except  in  connection  with  the 
farther  fact,  expressed  or  understood,  that  the  master  was  to  pay 
the  purchase  price.     Bex  v.  Dale,  7  0.  &  P.  352. 

Now  it  is  unquestionable  that  the  fact  that  one  is  a  store-keeper 
is  one  which  would  be  likely  to  give  a  degree  of  confidence  and 
credit  Tliere  is  an  implication,  if  not  of  solvency,  at  least  of  the 
pussession  of  considerable  means,  in  the  very  idea  that  one  is  keep- 
ing a  store;  with  no  knowledge  of  his  responsibility  one  would 
sooner  trust  him  for  small  sums  than  if  he  had  no  business,  or  if 
hifl  basiness  were  unknown.  A  store-keeper  is  not  expected  to  re- 
fuse payment  of  small  debts,  whether  payment  can  or  cannot  be 
enforced  ;  it  is  inconsistent  with  business  prosperity  that  he  should 
do  80,  and  prima  facie  he  will  have  in  his  hands  the  means  whereby 
sQch  debts  may  be  paid.  And  if  such  a  person,  when  away  from 
home,  had  occasion  to  borrow  a  few  dollars  for  expenses,  a  lender 
woald  trust,  not  to  his  rosponsibility,  but  to  his  honor,  for  re-pay- 
ment, and  would  probably  ask  no  questions  further,  after  learning 
wliat  was  his  business. 

Bat  the  question  of  the  materiality  of  the  pretense  is  one  rather 
of  fact  than  of  law.  If  it  was  false,  and  had  a  tendency  to  deceive, 
and  did  actually  deceive  and  accomplish  the  intended  fraud,  the 
case  is  within  the  statute.     Regivta  v.  Hamilton,  supra. 

"The  materiality  and  the  influence  of  the  pretenses  in  question 
is  for  the  jury  to  determine  on  evidence  by  verdict ;  unless  some 
indacing  ciroumstances  upon  the  face  of  the  indictment  show  that 
the  pretenses  are  clearly  immaterial  and  could  not  influence  credit. 
The  aveiment  of  the  pretenses  by  the  indictment  is  only  to  give  the 
defendant  notice  of  what  may  be  proved  against  him  ;  the  mode  of 
obtaining  need  not  be  pleaded ;  and  if  any  pretense  is  capable  of 
defrauding,  that  is  sufficient."  Thmnas  v.  People,  supra.  The  pre- 
tenses in  that  case  were  that  the  prisoner  was  a  chaplain  in  the 
army,  jast  returned  from  the  army  and  wanted  money  to  get  home 
with  ;  and  it  was  said  of  them  :  "  A  court  cannot  say,  as  a  matter 
of  law,  that  these  were  not  material  representations,  and  were  not 
calcnlated  to  deceive  ;  and  to  induce  credit;  and  were  not  within 
the  statute,  which  speaks  of  obtaining  by  any  false  pretense." 
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In  this  case  the  jury  has  (ouud  that  the  pretense  was  both  false 
and  effectual.  There  arc  uo  exceptions  in  the  case,  but  the  ques- 
tion of  sufficiency  is  raised  upon  the  face  of  the  information  itself. 
It  is  a  question  therefore  whether  the  pi*eteuse  is  one  which  can- 
under  any  circumstances,  be  within  the  statute,  and  not  whether 
it  was  so  in  the  particular  case  under  the  facts  disclosed  by  the 
evidence.  As  was  said  in  Thomas^  case,  we  cannot  say  as  a  matter 
of  law  that  the  pretense  was  not  within  the  statute. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Gbayes  and  Mabston,  J  J.,  concurred. 


ScHUETZEiT  Bund  v.  Agitations  Veeein. 

(44  Mich.  818.) 

Action  —  by  unlawful  aociety  to  recover  debt, 

A  society,  organized  to  resist  the  enforcement  of  the  laws,  cannot  maintiifi 

an  action  to  recover  a  debt. 

ASSUMPSIT.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

Hawley  £  Firnane,  for  plaintiff  in  error. 

T.  D.  HaioUy  and  E,  F.  Conely,  for  defendant  in  error. 

Marston,  C.  J.  Action  was  brought  by  the  Detroit  Agitations 
Verein  to  recover  a  sum  of  money  loaned  to  the  plaintiff  in  error, 
and  from  which  the  plaintiff  below  received  an  obligation^  a  copy 
of  which  is  given  herewith  : 

"♦900.  Detroit,  September  Uty  1870. 

"The  Detroit  Schuetzen  Bund  hereby  acknowledge  the  receiptof 
nine  hundred  dollars  ($900)  of  the  funds  of  the  Detroit  Agitations 
Verein,  which  amount  of  1900,  or  any  part  thereof,  the  Detroit 
Schuetzen  Bund  promise   to  pay  to  the  said  Detroit  Agitations 
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Verein,  with  interest  at  ten  per  cent  per  annnm,  within  sixty  days 
after  demand  having  been  made  in  writing  by  the  trustees,  or  other 
competent  officers,  of  the  said  Detroit  Agitations  Verein. 

''For  the  Detroit  Schuetzen  Band  : 

*•  Joseph  A.  Kurtz,  President. 
**Albkrt  Sheu,  ^Secretary. 
"  Philip  Klino,  Treasurer. 

The  plaintiff  declared  as  '^a  body  corporate,  organized  and  exist- 
ing nnder  the  laws  of  the  State,"  and  a  copy  of  its  '^  Constitution  " 
or  charter  and  laws  appears  in  the  bill  of  exceptions.  The  defense 
in  the  court  below,  as  here,  rested  solely  upon  the  proposition  that 
the  plaintiff  was  not  a  corporation. 

In  the  briefs  of  counsel,  upon  which  this  case  was  submitted,  we 
hare  not  been  referred  to  any  statute  of  this  State  under  which  the 
plaintiff  had  or  could  have  organized  as  a  corporation,  nor  do  we 
know  of  any  nnder  which  a  corporation  with  such  objects  and  aims 
could  be  formed.  It  would  seem,  from  the  Constitution  and  laws 
of  the  society,  that  it  was  formed  principally  to  oppose  the  enforce- 
ment of  a  prima  facie  valid  act  of  the  legislature  of  this  State. 

There  may  be  cases  where  organization  and  "agitation  "  would 
be  proper  for  the  purpose  of  effecting  tlie  modification  or  repeal  of 
some  obnoxious  or  oppressive  law.  That  the  organization  in  ques- 
tion was  designed  to  and  did  go  farther  than  this,  the  record  clearly 
shows.  It  is  alleged  therein,  that  the  society  had  collected  from  its 
members,  and  received  from  other  similar  societies,  considerahle 
snmsof  money,  ''and  had  disbursed  largo  sums  of  mon^'y,  in  fur- 
therance of  the  objects  prescribed  by  the  |itsj  Constitution;  i.  e., 
in  defending  prosecutions  under  the  prohibitory  law,  in  testing  the 
validity  of  the  liquor  law  and  of  some  ordinances  against  saloon 
keepers,  influencing  legislation,  and  in  some  cases  in  paying  the 
tinea  of  those  who  were  convicted  under  the  laws  and  ordinances 
^iiich  the  society  was  organized  to  oppose ;  and  the  Verein  had 
also  held  numerous  public  meetings  at  various  places  for  the 
purpose  of  influencing  public  opinion  in  furtherance  of  this 
general  purpose." 

Xo  corporation  can  exist  except  by  force  of  express  law.  As 
ilready  intimated,  no  statute  has  been  called  to  our  attention  which 
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authorizes  the  formation  of  corporatious  to  oppose  the  enforoemeni 
of  other  statutes,  or  to  agitate  lor  their  appeal,  or  to  inflnenee 
legislation,  or  to  give  immuuity  to  conricted  parties  bj  paying  tbeir 
fines  for  them.  Every  citizen  has  undoubted  right  to  agitate  for 
such  changes  in  the  laws  us  he  may  desire,  and  to  be  charitable  to 
those  whom  he  may  think  are  wrongfully  punished  ;  but  it  woald 
bo  preposterous  for  the  legislature  to  provide  for  organizing  cor- 
porations for  such  purposes,  since  the  very  provision  would  be  an 
admission  that  the  laws  were  wroug,  and  ought  to  be  repealed  with- 
out agitation  or  outside  influence.  When  the  legislature  is  thus 
convinced,  it  is  to  be  presumed  that  all  needful  changes  in  the  lawa 
will  at  once  and  in  a  direct  manner  be  made,  in  the  intereatof  peacei 
good  order  and  justice,  without  its  calling  upon  the  people  for 
agitation  or  excitement  as  a  preliminary  thereto. 

Finding  no  law  for  the  incorporation  of  this  society,  the  judg- 
ment must  be  reversed.  This  would  be  the  necessary  result,  even 
if  the  purpose  of  the  society  were  one  in  the  propriety  or  usefal- 
ness  of  which  every  citizen  concurred,  since  the  law  does  not  au- 
thorize an  unincorporated  society  to  bring  suit  in  its  society  uame. 

It  follows  that  the  judgment  must  be  reversed  with  costsof  bodi 
courts. 

Judgment  reversed. 

The  other  justices  concurred. 


Heyhak  t.  Covbll. 

(44  Mich.  332.) 

Conflict  'of  law — 8ei2ure  by  Federal  vMvrfikal  on  exeetUion  of  Mrd  pereem*9  geeie 

The  owner  of  goods,  seized  bj  a  United  States  marshal  on  execution  acaiiist 
another  person,  may  maintain  replevin  therefor  in  a  State  court. 

REPLEVIN.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Norria  S  Uhl,  for  plaintiff  in  error. 
BuHerfield  £  Withey,  for  defendant  in  error. 
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Gampbeu^  J.  Mra.  Heyman,  the  plaintiff,  saed  defendant  in 
replevin  for  oertain  goods,  which,  as  we  understand  the  findings  the 
coart  below  held  were  unlawfully  taken  from  her  by  defendant,  but 
nevertheleaB  gave  judgment  in  his  favor.  Defendant  at  the  time 
the  goods  were  replevied  held  them  as  United  States  deputy  marshal, 
Boder  an  exeQution  issued  from  the  Circuit  Court  of  the  United  States 
for  the  western  district  of  Michigan,  against  one  Adolph  Heyman 
who  was  plaintiff's  husband.  There  are  no  legal  conclusions  set  oat 
in  the  finding,  and  there  are  some  facts  set  out  which  would  seem  to 
indicate  that  there  were  questions  discussed  concerning  the  validity 
of  plaintiffs  title.  We  have  had  some  doubt  whether  the  court  be- 
low  did  not  err  in  failing  to  find  more  specifically  as  requested. 
Bat  the  facts  aotuaily  found  show  title  in  plaintiff  and  show  nothing 
to  controvert  it.  We  shall  assume  therefore  what  has  been  assumed 
by  counsel  for  both  parties,,  that  the  ground  of  the  decision  was  that 
defendant's  possession,  though  wrongful,  must  prevail  over  State 
process  issued  in  favor  of  the  real  owner.  And  wo  shall  consider 
the  record  as  involving  the  question  whether  a  United  States  mar- 
shal, by  seizing  the  property  of  a  stranger  to  the  execution  in  his 
hands,  can  cut  off  the  right  of  the  owner  to  recover  his  property 
thus  wrongfully  seized.  For  the  right  is  effectually  cut  off  if  it 
cannot  be  replevied  in  a  Stato  court,  when  there  is  no  remedy  pro- 
vided by  law  for  trying  the  title  anywhere  else. 

The  case  supposed  to  stand  in  the  way  of  this  remedy  is  Freeman 
V.  Howe,  24  How.  450.  The  language  of  that  case  does,  when  taken 
hy  itself,  tend  to  sustain  the  claim  of  defendant,  and  if  it  were  ap- 
plicable here,  and  not  affected  by  subsequent  decisions,  we  should 
be  disposed  (as  stated  inCarew  v.  Matthews,  41  Mich.  576}  to  regard 
it  as  perhaps  disposing  of  the  case.  But  when  this  decision  is  con- 
sidered in  the  light  of  other  decisions  which  are  recognized  as  bind- 
ing in  the  United  States  Courts,  we  think  it  has  no  force  when  ap- 
plied to  the  issue  before  us. 

The  only  ground  of  the  decision  was  that  the  property  there  in 
controversy  was  in  the  custody  of  the  United  States  Court  for  legal 
purposes,  and  that  an  effectual  remedy  existed  in  that  court  to  try 
SDd  determine  the  rights  of  the  adverse  claimant  If  this  were  so 
there  was  little  room  for  discussion.  The  remedy  there  suggested 
was  a  bill  in  equity,  which  it  was  said  would  not  be  treated  as  a 
separate  suit  but  only  as  a  collateral  proceeding  in  the  same  suit 
And  reference  was  there  made  to  some  other  cases  in  which  the 
Vol.  XXXVIII  —  35. 
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question  decided  was,  not  whether  one  jurisdiotion  could  interfen 
with  another,  but  whether  the  remedy  in  equity  was  a  proper  remedy 
to  protect  the  particular  right  in  controversy.  In  Freeman  y.  Howe, 
there  can  be  little  doubt  that  there  was  a  remedy  in  equity  so  far 
as  tho  subject-matter  is  concerned,  for  the  complaining  parties 
were  railroad  mortgagees  in  trust,  and  the  property  replevied  bj 
them  was  taken  in  that  capacity  against  a  levy  not  by  execution, 
but  under  mesne  process. 

There  was  certainly  some  force  in  the  suggestion  that  the  remedy 
was  there  adequate,  and  the  fact  that  the  property  was  in  custody 
of  the  court  was  assumed.  Possibly  that  is  true  in  some  cases  in 
regard  to  property  held  under  mesne  process.  But  such  has  not 
been  the  view  concerning  property  held  under  final  process,  and  it 
has  been  uniformly  held  that  a  marshal  is  a  trespasser  and  in  no 
way  protected  by  his  process  when  he  seizes  the  property  of  a 
stranger. 

In  Buck  y.  Colbaih,  3  Wall.  334,  the  action  was  trespass,  and  there- 
fore all  that  was  said  about  other  remedies  was  obiter.  But  it  vai 
distinctly  intimated  that  the  difficulty  did  not  arise  except  conoarn* 
ing  property  actually  or  constructively  in  the  possession  of  the  coart» 
and  while  litigation  was  still  pending.  Property  under  mesne  process 
is  in  some  cases  the  only  basis  of  jurisdiction,  and  it  is  often  subject  to 
disposition  for  various  purposes  pendente  lite,  so  that  it  may  notonlr 
be  discharged  from  seizure,  but  may  sometimes  be  dealt  with  other- 
wise. This  creates  at  least  a  colorable,  if  not  a  real  distinction, 
and  may  give  some  force  to  the  claim  that  it  is  in  the  custody  of 
the  court,  although  we  are  not  prepared  to  say  the  distinction  is 
usually  in  fact  very  important.  Tho  case  of  Bt$ck  v.  Colbalh  is  sig- 
nificant in  confining  the  doctrine  of  conflict  to  interference  with 
the  action  of  courts,  and  in  holding  that  a  marshal  who  levies  on 
the  property  of  a  stranger  is  in  no  sense  acting  under  process  unlesi 
the  writ  directs  the  seizure  of  the  specific  property  taken.  The 
distinction  between  writs  against  specific  property  and  those  against 
undescribed  property  of  named  persons  is  made  tho  turning  point. 
And  it  was  said  emphatically  that  ''the  plaintiff  in  error  is  mis- 
taken when  he  asserts  that  the  suit  in  the  Federal  Court  drew  to  it 
the  question  of  title  to  the  property,  and  that  the  suit  in  the  State 
Oourt  against  the  marshal  could  not  withdraw  that  issue  from  tiie 
former  court  No  such  issue  was  before  it,  or  was  likely  to  oome 
before  it,  in  the  usual  course  of  proceeding  in  such  a  suit" 
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In  ihe  Babeeqnent  case  of  McKee  v.  Rains^  10  Wall.  22,  itmras 
hdd  that  a  trespass  suit  by  a  third  person  against  a  marshal  oould 
not  be  removed  into  a  court  of  the  United  States,  because  his  levy 
coald  not  be  regarded  as  made  under  any  authority  of  the  United 
States.  This  is  certainly  equivalent  to  holding  that  he  is  no  better 
off  than  if  he  had  no  process,  and  it  is  difficult  to  conceive  how  it 
leaves  any  room  for  holding  that  a  disturbance  of  his  wrongful 
possession  is  an  interference  with  the  court 

It  would  not  be  —  we  suppose  —  competent  for  Congress  or  any 
State,  even  by  positive  enactment,  to  deprive  the  ownera  of  property 
of  the  right  to  vindicate  their  title  by  legal  process  in  a  judicial 
triaL  There  is  no  legislation  which  provides  any  method  whereby 
Mrs.  Heyman  could  secure  her  rights  in  the  United  (States  Court 
against  Covell.  Unless  she  has  such  a  remedy  in  due  form  of  law, 
her  only  resort  must  be  to  the  State  courts,  and  this  is  recognized 
ia  McKee  v.  Rains  as  well  as  in  Slocum  v.  Mayberry,  2  Wheat.  2. 
It  was  indeed  held  in  Freeman  v.  Howe  that  equity  would  relieve 
in  that  particular  instance,  and  was  said  that  it  would  in  any  case 
of  wrongful  levy  on  a  third  person's  goods.  If  this  were  so,  the 
case  would  not  be  difficult  of  redress.  But  it  has  since  been  held 
that  there  is  no  such  remedy.  In  Van  Norden  v.  Morton  y  99  U. 
8. 378,  a  bill  in  equity  was  filed  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Louisiana,  to  secure  protection  and  resto- 
ration against  a  marshal's  levy  under  an  execution  from  the  same 
court,  and  the  Circuit  Court  made  such  a  decree.  But  on  appeal 
to  the  United  States  Supreme  Court  it  was  held  that  replevin  was 
the  proper  remedy  to  regain  possession,  or  some  similar  proceeding 
in  the  nature  of  a  common-law  replevin,  and  that  equity  had  no 
jurisdiction.  The  decree  was  reversed  for  want  of  jurisdiction, 
without-prejudice  to  an  action  at  law  or  other  redress. 

If  there  is  no  remedy  by  bill  in  equity  then  it  follows  that  a  com- 
mon-law acb'on  is  the  proper  redress,  and  such  an  action  can  only 
be  brought  in  a  court  of  the  United  States  where  the  parties  are 
such  as  to  confer  jurisdiction ;  and  in  such  cases  the  statutes  have 
made  the  jurisdiction  concurrent  with  power  of  removal  under 
certain  circumstances.  In  the  present  case  it  does  not  appear  that 
suit  could  have  been  brought  anywhere  but  in  the  State  court,  and 
the  case  has  gone  to  judgment  in  the  usual  course. 

We  think  there  was  no  ground  for  refusing  redress  to  plaintiff, 
and  that  she  was  entitled  to  judgment  on  the  finding. 
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Jddgment  must  be  reyersed  with  costs  and  judgment  entered  for 
piaintiff  with  nominal  damages  of  six  cents* 

Judgmsnt  revenei 

HikBavcxKy  0.  J.,  and  Galyes,  J.,  ooncarred.    GooLEr,  J.,  dk- 
flented. 


Batok  V .  Gat. 

(44  Mieh.  481.) 

C%mlraef— /or  iupper — ex^as  ordsred  hy  gveaU. 

One  who  contmcta  for  a  supper,  at  a  fixed  price  per  head*  is  not  liable  for 

extras  ordered  bj  the  gaeeta. 

ASSUMPSIT.     The  opinion    states  the  case.     The    phintiff 
had  judgment  below. 

(7.  Jf.  Swift  and  E.  F,  Conely,  for  plaintiff  in  error. 
Moere  S  Ifoore,  for  defendants  in  error. 

CooLEY,  J.  This  is  a  dispnte  respecting  the  price  of  a  bill  for 
wine  and  cigars  furnished  at  a  supper  which  the  defendants  in 
«rror.  Gay  &  Van  Norman,  had  provided  for  a  society  known  as  the 
Ancient  Order  of  Foresters.  It  seems  that  Eaton,  the  plaintiff  in 
error,  had  ordered  the  supper,  and  it  was  agreed  that  the  charge  for 
it  should  be  one  dollar  for  each  person  partaking.  The  testimonj 
of  Maxwell,  the  bnsiness  manager  for  Gay  &  Van  Normally  tended 
to  prove  that  wine  and  cigars  were  not  to  be  furnished  at  the  price 
named,  but  that  Eaton  told  him  after  the  agreement  had  been 
made,  to  furnish  wine  and  whatever  else  was  necessary,  and  that 
nndier  this  direction  he  did  furnish  wine  and  cigars  as  ordered  bj 
the  gueitB,  and  that  these  were  extra.  Baton,  on  the  other  hand, 
testified  that  it  was  expressly  agreed  between  himself  and  Maxwell 
ibai  wine  was  to  be  furnished  as  part  of  the  bill  of  fare  at  the  priee 
agreed  upon. 

The  Gireuit  judge  instructed  the  jury  as  follows:  1.  That  if 
they  found  that  Eaton  authorized  the  furnishing  of  the  wine  and 
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cigars  bj  the  plaintiffs  beyond  the  regular  supper,  or  agreed  to  pay 
for  them^  then  the  plaintiffs  are  entitled  to  recover  the  value  of 
the  wine  and  cigars.  2.  If  Saton  only  agreed  to  pay  for  the  supper 
one  dollar  a  guest,  aud  the  plaintiffs  supplied  the  wine  and  cigars 
on  their  own  account,  then  the  defendant  is  entitled  to  recover- 
3.  If  there  was  no  contract  whatever  about  the  wines,  and  they 
were  furnished  and  drunk  at  the  supper,  and  Eaton  knew  they 
were  being  supplied  to  the  guests  -at  the  BUpper  whidi  he  had 
ordered,  and  made  no  objection  to  their  being  so  supplied,  then 
there  arose  an  implied  contract  on  his  part  to  -paj  what  the  wines 
and  cigars  were  reasonably  worth,  and  plainti&s  would  be  entitled 
to  recover  to  that  extent, — the  remainder  of  the  bill  having  been 
paid. 

We  cannot  assent  to  this  third  proposition.  If  Eaton  agreed  with 
Qay  &  Van  Norman  upon  the  bill  of  iare  and  the  price,  he  thereby 
limited  what  could  be  furnished  on  his  account,  and  he  had  a  right 
to  expect  that  any  printed  bill  which  should  be  placed  before  the 
guests  would  be  limited  accordingly.  No  guest  woukl  then  feel  at 
liberty  to  call  for  any  thing  not  there  appearing,,  and  if  he  did,  and 
it  was  furnished  to  him,  it  would  be  a  matter  between  himself  and 
the  proprietors,  with  which  Eaton  could  have  no  r^ht  to  concern 
himself.  It  would  be  an  extraordinary  rule  of  law  that  would 
compel  Eaton,  under  such  circumstances,  when  he  saw  the  guests 
partaking  of  wine,  to  give  formal  notice  to  the  proprietors  that  ho 
should  pay  no  debts  4>f  their  contracting.  He  had  made  his  con- 
tract in  advance  and  stipulated  what  his  liability  should  be  ;  and 
the  guests  were  not  his  agents  for  the  iMirpose  of  increasing  this 
liability.  If  they  ordered  what  he  had  not  bargained  for,  ho  not 
only  had  a  right  to  assume  that  they  did  this  on  some  understand^ 
ing,  express  or  implied,  with  the  proprietors,  but  common  courtesy 
leqnired  him  to  refrain  from  interfering.  The  supper  as  agreed 
npon  was  his  affair ;  the  fpcnishing  of  extras  was  inter  ahosy  and 
the  proprietors  could  no  more  call  upon  him  to  pay  for  them,  on  the 
basis  of  implied  contract,  than  upon  any  stranger. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
ordered. 

Jiudg^nent  reversed. 

The  other  justices  concnned. 
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(44  Mioh.  619^ 
C(mir€tet — nibsoripf^on — ctgeneg  —  rctHfieation. 

A  book  agent  solicited  a  jnstioe  of  the  peace  to  sabacribe  for  a  book,  the  priw 
of  which  was  $10,  and  the  Jastioe  aigned  hia  aabacription  book,  ncelTinf 
from  the  agent  a  written  agreement,  in  the  name  of  the  prindpali,  to  m- 
cept  for  the  price  all  hia  office  fees  from  that  time  until  the  deliveiy  of  iha 
book.  The  Bubacription  book  so  aigned  contained  a  printed  contract  to  take 
the  book  at  the  Bubacription  price,  a  warning  to  patrona  not  to  sign  onlen 
they  expected  to  pay  that  price,  and  a  **  rule  "  that  "  nopromlae  nadebj  tn 
agent  which  interferea  with  the  Intent  of  printed  contract  ahall  be  ftlid." 
The  principale  delivered  the  book,  and  aued  for  the  Bubacription  price  of 
$10.  The  defendant  brought  the  fees,  $4.37,  into  court  HM^  that  the 
plaintifb  could  not  recover, 

ASSUMPSIT.    The  opinion  sfcates  tho  case.    The  defendant  had 
judgment  below. 

Hiram  Kimball,  for  plaintiff  in  error. 

JoJm  R.  Championy  for  defendant  in  error. 

CooLEY,  J.  This  is  an  action  broagbt  to  recover  the  snbfiorip- 
tion  price  of  a  local  history.  The  subscription  was  obtained  by  an 
agent  of  tho  plaintiffs^  and  defendant  signed  his  name  to  a  promiw 
to  pay  ten  dollars  on  the  delivery  of  the  book.  This  promise  was 
printed  in  a  little  book,  made  use  of  for  the  purpose  of  obtaining 
such  BubscriptionSy  and  on  the  opposite  page,  in  sight  of  one  sign- 
ing,  WHS  a  reference  to  ''rules  to  agents/'  printed  on  the  first  page 
of  the  book.  One  of  these  rales  was  that  ''no  promise  or  state- 
ment made  by  an  agent  which  interferes  with  the  intent  of  printed 
contract  shall  be  valid/'  and  patrons  were  warned  under  nocircam- 
stances  to  permit  themselves  to  be  persuaded  into  signing  the 
subscription  unless  they  expected  to  pay  the  price  charged.  From 
the  evidence  it  appears  that  when  Schenck,  the  agent,  solicited  his 
subscription  the  defendant  was  not  inclined  to  give  it,  but  fioallj 
told  the  agent  he  would  take  it  provided  his  fees  in  the  oflSoe  cd 
]U8tice,  then  held  by  him,  which  should  accrue  from  that  time  to 
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the  time  of  delivery  of  the  book  ahoald  be  reeeiyed  as  an  eqniva- 
knt  The  agent  assented,  and  defendant  signed  the  snbscriprioni 
leoei^ng  at  the  same  time  from  the  agent  the  following  paper  : 

*'  CoLDWATBBy  April  29,  1878. 

Mr.  Isaac  M.  Selover  g^yes  his  order  for  one  copy  of  onr  history, 
for  vhich  he  agrees  to  pay  on  delivery  all  the  proceeds  of  his  oflSce 
as  jostioe  from  now  till  the  delivery  of  said  history. 

Ebbbts  &  Abbott,  per  Schenck" 

The  plaintiffs  olaim  that  the  history  was  duly  delivered,  and 
they  demand  the  snbsoription  price,  repudiating  the  undertaking 
of  the  agent  to  reoeive  any  thing  else,  as  being  in  excess  of  his  au- 
thority and  void.  The  defendant  relies  on  that  undertaking,  and 
has  brought  into  court  $4.27  as  the  amount  of  his  fees  as  justice  for 
the  period  named.  This  statement  of  facts  presents  the  questions 
at  issue  so  far  as  they  concern  the  merits. 

It  may  be  perfectly  true,  as  the  plaintiffs  insist,  that  this  under- 
taking of  the  agent  was  in  excess  of  his  authority ;  that  the  defend- 
ant was  fairly  nota8ed  by  the  entries  in  the  book  of  that  fact,  and 
that  consequently  the  plaintiffs  were  not  bound  by  it,  unless  they 
SDbseqnently  ratified  it.  Unfortunately  for  their  case,  the  determ- 
ination that  the  act  of  the  agent  in  giving  this  paper  was  void  does 
not  by  any  means  settle  the  fact  of  defendant's  liability  upon  the 
sabscription. 

The  plaintiffs'  case  requires  that  they  shall  make  out  a  contract 
for  the  purchase  of  their  book.  To  do  this,  it  is  essential  that  they 
show  that  the  minds  of  the  parties  met  on  some  distinct  and  de- 
finite terms.  The  subscription  standing  alone  shows  this,  for  it 
shows,  apparently,  that  defendant  agreed  to  take  the  book  and  pay 
therefor  on  delivery  the  sum  of  ten  dollars.  But  the  contempor- 
aneous paper  given  back  by  the  agent  constitutes  a  part  of  the 
same  contract,  and  the  two  must  be  taken  and  considered  together. 
Branson  v.  Green  Wal.  Oh.  66  ;  Dudgeon  v.  Haggart,  17  Mich.  275. 
Taking  the  two  together  it  appears  that  the  defendant  iiotct 
assented  to  any  purchase  except  upon  the  terms  that  plaintiffs 
shoald  accept  his  justice's  fees  for  the  period  named  in  full  p<iy- 
ment  for  the  book.  If  this  part  of  the  agreement  is  void,  the  whole 
falls  to  the  ground,  for  defcoidant  has  assented  to  none  of  which 
this  18  not  a  part. 
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WhcMl  plaintiffs  discovered  what  their  agent  had  done,  twocoarart 
'were  open  to  them:  to  ratify  his  oonti-act,  or  to  repudiate  iL  If 
they  ratified  it^  they  must  accept  what  he  agreed  to  take.  If  tbej 
repudiated  it,  they  must  decline  to  deliver  the  book  under  it  Bat 
they  cannot  ratify  so  far  as  it  favors  them  and  i*epudiate  so  far  as 
it  does  not  accord  with  their  interests.  They  must  deal  with  the 
defendant's  undertaking  as  a  whole,  and  cannot  make  a  new  con* 
tract  by  a  selection  of  stipulations  to  which  separately  he  has  never 
assented. 

The  judgment  must  be  affirmed  with  costs. 

JudgtnmU  c^rmed. 

The  other  justices  concurred. 


Bbllsr  y.  Sohttltz. 

(44  Mich.  5».) 

The  owner  of  a  flag  lent  it  to  hiB  employer,  helped  to  hoist  it  on  the  empkf* 
er'B  building,  ftnd  left  it  flying  when  he  went  awaj.  It  was  afterward  iiw 
jared  by  a  hallBtorm.  Held,  in  the  abeenoe  of  proof  of  negligence,  that  the 
borrower  was  not  liable  for  the  injury. 

ASSUMPSIT.    The  opinion  states  the  caoe.    The  plaintiff  had 
judgment  below« 

George  H,  PrentiSy  for  plaintiff  in  error. 

Van  Dyke  d  Brownson,  for  defendant  in  error. 

Graves^  J.  Schultz  went  to  work  for  Beller  and  took  two  flags 
with  him,  a  large  one  and  a  small  one.  Ho  lent  the  large  one  to 
Beller  and  helped  to  put  it  up  on  Boiler's  building.  He  went  avay 
without  taking  the  small  one,  and  permitted  the  other  to  remain 
flying  where  he  had  assisted  in  placing  it.  Subsequently  a  hail- 
storm injured  it.  He  sent  for  both  flags  and  received  the  small  end 
but  failed  to  receive  the  other.    It  was  worth  $dO«    He  sued  in 
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aasampsit  before  a  jastice  for  the  value,  and  on  these  facts  was 
allowed  to  reooTer,  and  the  Circuit  Court  on  certiorari  affirmed  the 
jadgment. 

There  was  no  cause  of  action  on  the  facts.  Even  where  the  loan 
ifi  gratuitous  the  borrower  is  not  an  insurer.  The  thing  is  subject 
to  the  kind  and  mode  of  use  for  which  it  is  designed,  and  the  risk 
of  such  losses  as  are  fairly  incident  thei*eto  is  witii  the  owner  unleas 
the  bailee  has  failed  in  his  duty  to  anticipate  and  guard  against  the 
danger.  The  thing  here  was  made  on  purpose  to  be  used  as  a  flag, 
and  the  propriety  of  exposing  it  as  one  in  the  very  position  and  in 
the  very  season  selected  cannot  be  questioned  by  Schultz ;  because 
in  {act  that  exposure  was  in  substance  his  own  act.  The  bailment 
16  not  shown  to  have  been  abused.  There  is  no  proof  that  Beller 
failed  in  his  duty.  If  there  was  any  want  of  such  care  to  guard  the 
flag,  against  the  injury  from  storms  as  the  law  would  consider  due 
which  is  not  probable,  it  was  for  Schultz  to  give  evidence  to  prove 
it  He  gave  none  whatever,  and  it  is  not  to  be  presumed  that  Bel« 
ler  was  in  tanlt. 

The  failure  to  get  the  flag  back  is  not  traced  to  Beller.  The  case 
goes  no  further  than  to  say  that  Schultz  sent  for  it  and  did  not  re- 
ceive it.  Where  the  fault  lay,  if  there  was  any,  does  not  appear 
and  cannot  be  inferred.  Certainly  it  cannot  be  imputed,  without 
proof,  to  Beller.  It  may  have  been  obtained  from  him  in  answer 
to  Scholtz's  request,  and  been  miscarried  or  otherwise  disposed  of 
thereafter  without  his,  Boiler's,  agency.  Or  it  may  be  that  no  re 
quest  was  made  to  Beller  to  deliver  or  surrender  it.  There  wer? 
no  ftcts  to  affect  Beller  with  liability  in  any  form,  and  it  is  need- 
less to  inquire  whether  assumpsit  might  have  been  maintained  in 
the  evidence  had  shown  an  abuse  of  the  alleged  bailment. 

The  judgment  must  be  reversed  with  the  costs  of  all  the  courts. 

Judgment  reversed. 
The  other  judges  concurred. 
VoL.XXXVm— 86 
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Bbooks  y.  OooK. 

(44  Mich.  ei7J 

OM  damage  ae^^-caru^rueUof^'-riffht  (tf  aetitm. 

Under  a  stetnte  which  gtves  to  "  every  wife,  child,  parent,  gaardlAO,  hoBbud 
or  other  penan,"  a  right  of  action,  for  injury  by  reason  of  the  IntoxiatloD 
of  any  person,  against  the  seller  of  the  liqaors,  the  intoxicated  penon  him- 
self has  no  right  of  action  against  the  seller  for  money  stolen  from  him 
when  drank  * 


D 


EBT  on  a  liquor  seller's  bond  under  the  civil  damage  act  The 
opinion  states  the  case*    The  plaintiffs  had  judgment  below. 


2>.  E.  Oorbiit,  for  plaintiffs  in  error. 

Stuart  d  Sweet,  for  defendant  in  error. 

OooLET,  J.  The  question  in  this  case  is  whether  one  who  be- 
comes iutozicated  in  a  saloon,  upon  liquor  there  sold  to  him  by  the 
keeper,  and  who  while  in  that  condition  has  his  pockets  picked, 
may  maintain  an  action  against  the  keeper  to  recoyer  the  money 
taken  from  him. 

The  question  arises  under  Act  No.  193  of  1877  commonly  called 
the  police  act,  the  third  section  of  which  provides  among  other 
things  that  *^  every  wife,  child,  parent,  guardian,  husband  or  other 
person,  who  shall  be  injured  in  person  and  property  or  means  of 
support,  by  any  intoxicated  person,  or  by  the  reason  of  the  intoxica* 
tion  of  any  person,  or  by  reason  of  the  selling,  giving  or  furnishing 
any  spirituous,  intoxicating,  fermented  or  malt  liquors  to  any  per- 
son, shall  have  a  right  of  action  in  his  or  her  own  name  against 
any  person  or  persons  who  shall,  by  selling  or  giving  any  intoxicat- 
ing or  malt  liquor,  have  caused  or  contributed  to  the  intoxica- 
tion of  such  person  or  persons,  or  who  have  caused  or  contributed 
to  such  injury." 

The  question  is  one  of  the  construction  of  the  statute.  Is  the 
person  to  whom  the  liquor  is  sold,  etc.,  and  who  in  consequence 
sustains  an  injury,  one  of  the  persons  for  whose  benefit  the 
statute  is  passed  P    The  Oirouit  Oonrt  was  of  opinion  that  he  is. 

*  See  Brown  t.  Thompmm  <U  Bush,  888),  80  Am.  Bep.  4ia. 
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So  far  as  the  statute  attempts  any  enameration  of  persons  who 
Buij  sue,  they  all  stand  in  some  one  of  the  domestic  relations  to 
the  person  to  whom  the  liquor  is  sold,  given  or  famished.  To  that 
extent  the  statate  unquestionably  contemplates  that  there  shall  be 
throe  persons  concerned  ;  the  person  selling,  giving  or  furnishing, 
the  person  receiving  and  causing  an  injury,  and  the  person  injured. 
Bat  there  might  be  other  cases  equally  meritorious  with  these  (see 
Bngliik  v.  Beard,  51  Ind.  489  ;  Bodge  v.  ffuffJies,  53  N.  H.  614)  ; 
and  therefore  after  enumerating  wife,  child,  parent,  guardian  and 
husband,  the  statute  extends  the  right  of  action  to  other  persons 
injared.  Does  it  intend  among  the  other  persons  who  may  sue  to 
indlnde  the  person  himself  whose  intoxication  causes  or  is  the 
occasion  or  reason  of  the  injury  P 

Doubtless  the  statute  might  have  extended  its  benefits  to  the 
intoxicated  person,  but  if  such  were  the  intent  it  is  surprising 
that  it  was  not  distinctly  and  unequivocally  expressed.  It  was  as 
eavf  to  designate  the  party  himself  as  it  was  his  wife,  child, 
gnardian,  etc.  Moreover  the  man  himself  may  generally  be  sup- 
posed to  be  injured  in  some  degree  by  intoxication,  so  that  his 
caae  would  furnish  the  most  frequent  occasion  for  a  suit  if  he 
shoald  see  fit  to  resort  to  legal  proceedings.  It  would  be  very 
remarkable  that  a  statute  in  enumerating  the  persons  who  should 
share  in  its  benefits  should  omit  to  name  the  very  one  who  would 
most  often  be  entitled  to  its  aid.  But  it  is  a  sensible  and  well 
onderstood  rule  of  construction  that  when  after  an  enumeration 
the  statute  employs  some  general  term  to  embrace  other  cases,  the 
other  cases  must  be  understood  to  be  cases  of  the  same  general 
character,  sort  or  kind  with  those  named.  Hawhine  v.  Oreat 
WesUm  R.  R  Co.,  17  Mich.  57 ;  McDade  v.  Peophy  29  id.  60,  and 
cases  cited.  Apply  this  rule  hero,  and  the  party  intoxicated  is 
excluded.  The  persons  enumerated  are  persons  who  stand  to  him 
in  special  relations,  and  it  is  therefore  to  be  assumed  that  **  any 
other  person ''  who  may  sue  must  also  stand  to  him  in  some  special 
relation  so  as  to  be  injured  by  his  intoxication  or  by  the  sale,  etc., 
to  him.  A  creditor  might  perhaps  stand  in  that  relation  under 
some  circumstances,  or  a  contractor,  or  servant,  or  the  master  of  a 
vessel,  or  a  traveler  passing  him  in  the  street,  and  so  on.  But  he 
could  not  stand  in  any  such  relation  to  himself,  and  therefore  can- 
not be  understood  as  embraced  in  the  terms, ''  wife,  child,  parent, 
guardian,  husband  or  oihwr  perean,^  injured  in  person,  property  or 
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meftiis  of  support  by  himaelly  or  by  reason  of  his  intozicatioii  or 
by  the  eale,  etc.,  of  intoxicatiiig  drinks  to  himaelt  The  statute 
evidently  contemplates  three  parties — seller,  reoeirer  and  injaied 
party — ^in  all  cases. 

It  is  possible  that  the  facts  of  any  particular  case  may  be  sach  » 
to  connect  the  saloon  keeper  with  the  injary  or  loss  in  sach  a  way 
as  to  giye  a  right  of  action  at  the  common  law.  What  we  have 
said  above  has  no  reference  to  or  bearing  upon  such  a  case. 

The  judgment  must  be  reversed  with  costs  of  all  the  courts. 

Judgment  renermL 

The  other  justices  concnned. 
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Bbowht  y.  Wikoka  &  St.  Psteb  Bailboad  Oompant. 

dft  Wdh,  KB.) 

MoKt&r  and  tenant  —  nsgligenee — M^serwint, 

A  muter  is  not  liable  to  one  eervant  for  injaries  from  the  negligence  of 
anotber  eenrant  in  the  same  common  employment,  although  the  negligent 
Berrant  Is  snperior  in  authority  or  overseer  of  the  <me  injured. 

ACTION  of  damages  for  personal  injaries  by  negligence.     The 
opinion  states  the  case.    The  plain tiflf  had  judgment  below, 

WSson  d  Gale,  for  appellant. 

&  L»  Pierce,  J.  M.  Thompson  and  B.  F.  Webber,  for  respondents. 


GiLFiLLAK,  G.  J.  Plaintiff  was  employed  as  a  section  man  ou 
the  railroad  of  defendant  One  Jacks  was  employed  by  it  as  '^  road- 
master."  They,  with  others,  were  engaged  in  raising  several 
wrecked  freight  cars»  when  plaintiff  received  a  serious  injury,  by 
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reason,  as  the  complaint  alleges,  of  the  negligence,  carelessness  and 
nnskillfnlness  of  Jacks.  There  is  no  allegation  of  negligenoe  or 
the  part  of  defendant  in  employing  Jacks,  nor  of  the  use  of  im* 
proper,  defective  or  insufficient  machinery  to  raise  the  wreck;  and 
it  appears  from  the  evidence,  beyond  any  question,  that  Jacks  was 
a  competent  and  proper  person  for  the  work  in  which  he  was  en- 
gaged, and  that  the  machinery  was  proper  and  snflBcient;  so  that 
plaintiff's  claim  to  recover  rests  on  the  alleged  negligenoe  and 
carelessness  of  Jacks  in  the  manner  of  doing  or  ordering  tiie 
work. 

As  appears  from  the  evidence,  the  ordinary  duties  of  section  men 
are,  under  their  foreman,  to  keep  the  track  within  their  section  in 
order,  and,  when  called  on  by  the  road-master,  to  assist  in  raising 
and  removing  wrecked  cars,  even  though  within  another  section. 
The  business  of  the  '*  road-master ''  is  to  keep  the  track  in  order 
along  the  entire  line,  as  we  infer  from  the  evidence,  including  the 
raising  and  removing  of  wrecked  cars.  For  the  purpose  of  per- 
forming his  duties,  he  has  authority  over  the  section  men.  As  to 
what  he  shall  do,  and  when  he  shall  do  it,  he  is  under  the  orders 
and  control  of  the  superintendent  He  is  the  overseer  of  those  he 
calls  to  assist  him.  In  the  manner  of  working,  unless  otherwise 
directed  by  the  superintendent,  he  is  left  to  his  own  judgment  and 
discretion.  But  he  has  nothing  to  do  with  employing  or  dischaig- 
ing  men,  or  providing  machinery  or  tools  to  work  with.  Above 
him,  in  I'espect  to  authority,  are  first,  the  superintendent ;  next, 
the  manager  and  the  president  and  directors  of  the  company. 

That  as  a  general  rule  the  master  is  not  liable  to  one  servant  id 
an  injury  caused  by  the  negligence  of  another  servant  in  the  sam^ 
common  employment,  is  held  by  every  court  which  decides  accord* 
ing  to  the  principles  of  the  common  law.  This  court  so  held  in 
Foster  v.  Minn,  Central  Ry.  (7o.,  14  Minn.  360.  The  rule  has  strong 
considerations  of  public  policy,  as  well  as  private  justice,  to  sustain 
it.  In  the  case  of  a  stranger,  the  rule  respofideat  superior  applies  in 
all  its  force.  In  such  case,  the  act  of  the  servant  within  the  scope 
of  his  employment,  however  inferior  may  be  his  grade  or  authority, 
is  the  act  of  the  master,  and  his  negligence  is  the  negligence  of  the 
master,  for  the  consequences  of  which  the  latter  is  responsible,  as 
he  is  for  his  personal  act  and  negligence.  The  rights  of  the  stranger 
against  the  master  are  not  modified  by  any  contract  relation*  The 
duties  and  rights  of  master  and  servant,  with  respeot  to  each  other, 
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are  controlled  bj  the  contract  of  employment,  which  impliedly  im- 
poses duties  and  risks  upon  each.  No  case,  not  governed  by 
Btatnte,  holds  the  master  liable  at  all  events  to  a  servant  injured 
by  the  negligence  of  another  servant  in  the  same  employment.  No 
case  intimates  that  the  master  is  an  insurer  of  the  servant  against 
possible  injury. 

The  duties  which  the  contract  of  employment  imposes  on  the 
master  are,  that  where  machinery  or  instrumentalities  are  to  be 
used  in  tho  work,  he  will  exercise  due  care  and  caution  in  provid- 
iug  such  as  are  fit  and  safe ;  and  where  co-servants  are  to  be  em- 
ployed, he  will  use  due  care  and  caution  in  selecting  such  as  are 
competent  and  careful.  For  injuries  arising  from  failure  to  per- 
form these  duties  the  master  is  liable,  and  he  cannot  avoid  the  lia- 
bility by  deputing  another  to  perform  them  in  his  stead.  There 
are  cases  which  appear  to  add  to  these  duties  the  duty  not  to  have 
the  servant  set,  either  by  the  master  or  by  one  whom  he  places  in 
authority  over  him  to  do  work  more  dangerous  than  he  engaged 
to  do^  or  to  do  unusually  hazardous  work,  where,  from  youthful- 
ness  or  feebleness  of  intellect,  the  servant  may  be  supposed  to  be 
unable  to  appreciate  the  danger  and  guard  against  it,  or  the  hazards 
of  which  are  known  to  the  master,  but  are  unknown  to,  and  not 
open  to  the  observation  of,  the  servant  There  is  nothing  in  this 
case  to  make  it  necessary  for  us  to  decide  on  these  propositions,  or 
do  more  than  allude  to,  without  expressing  any  opinion  on  them. 

All  the  authorities,  where  there  is  no  statute  on  the  subject, 
agree  that  in  the  contract  of  employment  the  servant  assumes  such 
risks  as — the  master  having  performed  tho  duties  we  have  men- 
tioned—  are  still  necessarily  incident  to  the  business  or  M'ork  which 
be  engages  to  do,  and  which  risks  he  may  be  taken  to  have  in  mind 
when  he  enters  the  employment.  Where  he  is  to  work  with  or 
about  machinery,  as  notwithstanding  any  degree  of  care  in  provid- 
ing it,  there  is  still,  ordinarily,  the  possibility  of  injury  from  its  use, 
he  must  be  supposed  to  take  their  risk  on  himself ;  and  because^ 
notwithstanding  the  utmost  care  and  caution  in  selecting  them, 
there  is  danger  of  injury  from  the  negligence  of  fellow-servants,  he 
is  held  to  assume  that  risk.  These  are  risks  which  are  necessarily 
incident  to  the  employment.  As  said  by  the  court  in  Brothers  v« 
GarUer,  52  Ma  373,  375 ;  s.  c,  14  Am.  Rep.  424  :  ''  If  a  workman 
or  servant  is  to  work  in  conjunction  with  others,  he  must  know 
that  the  carelessness  of  his  fellow-servants  may  be  productive  of  in- 
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jory  to  himself,  and  that  he  must  know  that  neither  oare  nor  diii- 
genoe  by  the  master  can  prevent  the  want  of  due  care  and  cantion 
on  the  part  of  his  fellow-eeryantB.  The  aervant  on  entering  apon 
the  employment  is  supposed  to  know  and  assume  this  risk."  The 
reason  here  given  for  holding  the  servant  to  assume  the  risk  of  ia- 
jnry  from  negligence  of  his  fellow-servant — to  wit,  that  hemnst 
know,  when  he  enters  upon  the  employment,  that  neither  cue  nor 
diligence  by  the  master  can  prevent  it — we  think  indicates  what 
servants  are  to  be  regarded  as  fellow-servants,  the  risk  of  whose 
negligence  is  assumed  by  a  servant  when  entering  upon  the  employ- 
ment. 

It  is  upon  this  point  that  the  authorities  disagree.  Some  courts, 
the  Supreme  Court  of  Ohio  being  the  leading  one,  hold  that  where 
the  injured  servant  is  subordinate  to  him  whose  negligence  caiues 
the  injury,  they  are  not  **  fellow-servants,"  and  the  master  is  liable. 
On  the  other  hand,  the  great  majority  of  courts,  both  in  this  country 
and  in  England,  hold  that  mere  difference  in  grade  of  employment, 
or  in  authority,  with  respect  to  each  other,  does  not  removethem  from 
the  class  of  fellow-servants  as  regards  the  liability  of  the  master  for 
injuries  to  one  caused  by  the  negligence  of  tbeother.  If  the  servant  is 
supposed  to  assume  the  risks  which  the  master,  with  due  care  and 
diligence,  cannot  prevent,  and  we  think  it  is  so,  then  he  assumes 
the  risks  from  negligence  of  those  servants  who  may  be  placed  over 
him  as  superior  servants  or  overseers,  as  well  as  those  of  equal  grsde 
with  himself.  For  in  respect  to  such  overseer  or  superior  servants, 
the  master  when  he  has  used  due  care  in  selecting  tbem  cannot 
prevent  their  casual  negligence  of  those  inferior  in  grade.  This 
conclusion  is  decisive  of  this  case,  for  the  road-master  was  no  more 
.  than  a  superior  servant  or  overseer,  the  risk  of  whose  negligence 
was  assumed  by  plaintiff  when  he  entered  upon  the  employment 

Order  reversed  and  new  trial  ordered. 

Order  reoemtL 


O'CoKKOR  T.  Chicago,  Milwattkbb  and  St.  Paul  Railway  Ca 

<27BfinB.  lOOw) 
SMdence  —  resgeitcB  —  dedaraiumt  of  isnafU, 

ri  UFFICIENTLY  reported  in  note,  86  Am.  Bep.  82& 
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BlOKBft  y.  OHiiBTBB  OaX  LiFB  IlSTSUBAVOB  OOMPANT. 

(27  Minn.  19B.) 

Inturance — life  — faffier  for  children  —  surrender  by  father. 

A  man  proenired  a  poli^  of  inenranoe  on  his  life,  payable  to  liis  wife,  if  living, 
otberwiae  to  his  childreii,  or  their  guardian.  Tlie  wife  died  leaving  children. 
Tlie  insared  had  then  paid  all  the  premiams  ever  required  by  the  policy. 
Afterward  he  remarried  and  had  another  child,  sarrendered  the  policy,  and 
took  a  paid-ap  policy  for  the  benefit  of  the  second  wife,  ffetd,  invalid  aa 
against  his  children,  and  that  all  the  children  by  both  marriages  were 
enUUed  to  share.    {See  note,  p,  282.) 

ACTION  on  a  policy  of  life  iusarance.    The  opinion  states  the 
case    The  plaintiff  had  judgment  below. 

Lo^rerif  McNair  A  OilfiUany  for  appellant. 

Woods  i£  Babcochf  for  respondents. 

CoHiTBLL,  J.  The  original  policy  was  issued  npon  the  application 
of  Samuel  Stanchfield,  the  person  whose  life  was  insured,  and  all 
the  premiums  stipulated  for  were  paid  by  him  before  the  death  of 
Elizabeth  A.  Stanchfield,  who  was  his  wife.  By  its  terms  the 
amount  of  the  insurance  was  made  payable,  upon  the  death  of  the 
insured  to  Elizabeth  A.  Stanchfleld,  his  said  wife,  and,  in  case  of 
ber  death  before  his  decease,  the  same  was  to  be  paid  to  his  children, 
or  to  their  guardian,  if  minors,  for  their  use  and  benefit.  The  said 
Elizabeth  died  intestate  in  July,  1874,  leaving  surviying  her  said 
liusband,  the  plaintiffs  herein,  and  one  Joel  B.  Stanchfield,  who 
▼ere  the  issue  of  their  marriage.  After  this  Samuel  Stanchfield 
married  the  interrenor  herein,  by  whom  he  had  one  child,  Carl  S. 
Stanchfield,  both  of  whom  are  now  living.  On  February  13,  18T8> 
Samuel  Stanchfield  died.  After  the  decease  of  his  former  wife  and 
his  marriage  with  the  intervener,  Louisa  Stanchfield,  the  insured 
sarrendered  the  original  policy,  which  was  cancelled,  and  a  new 
one  was  issued  in  its  place  and  as  a  substitute  therefor,  bearing  the 
same  date,  and  containing  the  same  terms  and  conditions,  save  that 
it  was  therein  provided  that  it  should  mure  *'  to  the  sole  and  sepa- 
Vol.  XXXVIII  —  37 
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rate  use  and  benefit''  of  said  interrenor,  Louisa  Stanchfield,  his 
second  wife.  The  legal  effect  of  this  surrender  and  change,  and 
the  competency  of  Samuel  Stanchfield  to  make  it  without  the  oon- 
sent  of  his  children,  are  the  important  questions  presented  for  ad- 
judication in  this  case. 

Upon  the  allegations  and  admissons  in  the  pleadings  it  mast  be 
presumed  that  the  original  policy  was  made,  and  its  stipulatiom 
were  to  be  performed,  in  the  State  of  Oonnecticut,  where  the  de- 
fendant company  was  created,  organized,  and  did  its  business,  and 
hence  its  legal  effect,  and  the  rights  and  obligations  of  the  parties 
under  it  depend  upon  the  laws  of  that  State ;  but  as  no  eridence 
appears  to  have  been  given  as  to  what  those  laws  were,  they  are  to 
be  taken  as  identical  with  the  common  law  of  this  State,  independ- 
ent of  any  statute  upon  the  subject.  Upon  this  theory  the  case 
has  been  argued,  and  it  will  be  considered  and  determined  accord- 
ingly. 

The  general  rule  upon  the  subject,  as  stated  by  Mr.  Bliss,  is 
this :  '^  That  a  policy  of  life  insurance,  and  the  money  to  become 
due  under  it,  belong,  the  moment  it  is  issued,  to  the  person  or  per- 
sons named  in  it  as  beneficiary  or  beneficiaries,  and  that  thereisno 
power  in  the  person  procuring  the  insurance,  by  any  act  of  his,  by 
deed  or  by  will,  to  transfer  to  any  other  person  the  interest  of  the  per- 
son or  persons  so  named.  The  person  designated  in  the  policy  is  the 
proper  person  to  receipt  for  and  to  sue  for  the  money.  The  principle 
is  that  the  rights  under  the  policy  become  vested  immediately  upon 
its  being  issued,  so  that  no  person  other  than  those  designated  in 
it  can  assign  or  surrender  it,  and  that  in  such  assignment  or  snr- 
render  all  the  persons  must  concur,  or  the  interest  of  those  not 
concurring  is  not  affected."  Bliss  on  Life  Ins.  (2d  ed.)  6,  §§  317, 
337.  This  is  held  to  be  the  rule  in  Sticcession  of  Kughry  23  La. 
Ann.  455. 

Upon  the  facts  in  the  case  at  bar  however  the  court  is  not  called 
upon  to  consider  the  rule  as  applied  to  a  case  where  a  portion  of 
the  premiums  which  constitute  the  consideration  for  the  insurance 
still  remains  unpaid,  and  where  the  policy  is  liable  to  forfeiture  in 
case  of  non-payment.  Here  the  entire  amount  of  the  premioms 
stipulated  for  in  the  policy  had  been  paid  before  the  death  of  the 
wife,  Elizabeth  A.  Stanchfield,  and  the  subsequent  attempted  sur- 
render of  the  policy  by  her  husband,  whose  life  was  insured.  The 
case    therefore  stands  in  the  same  position  it  would  if  the  whole 
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conaideratioD  for  the  policy  had  been  paid  by  the  party  procuring 
it  at  the  time  of  itn  oxecation  and  delivery  by  the  company  ;  and 
the  question  is,  whether,  having  made  such  payment,  and  taken 
oat  a  policy  for  the  benefit  of  bis  said  wife  and  his  children,  pay- 
able iu  express  terms  to  her,  or  in  the  event  of  her  prior  decease, 
to  his  children,  it  was  competent  for  him  to  surrender  the  same 
and  take  another  policy  in  consideration  of  such  surrender,  and  in 
Ilea  of  the  original,  for  the  benefit  of  another  party. 

This  question,  it  seems  to  the  court,  must  be  answered  in  the 
negative.  The  transaction  on  the  part  of  Mr.  Stanchfield  was  in 
the  nature  of  an  irrevocable  and  executed  voluntary  settlement 
upon  his  wife  and  children  of  the  sum  secured  to  be  paid  by  the 
policy  at  his  death,  conditioned  that  the  same  should  be  paid  to 
her  for  her  benefit  should  she  survive  him  ;  but  if  not,  then  the 
same  siionld  bo  paid  to  his  children,  or  if  minors,  to  their  guardian, 
for  their  sole  use  and  benefit.  Nothing  remained  to  be  done  on  his 
part  to  make  the  intended  gift  of  the  policy  to  the  beneficiaries 
therein  named  complete  and  effectual  as  against  himself  and  all 
mere  volunteers  claiming  under  him.  In  paying  for  the  insuranoe 
and  procuring  the  policy  to  be  issued,  payable  in  express  terms, 
upon  his  death,  to  his  said  wife,  Elizabeth,  if  then  living,  and  if 
not  to  his  children,  for  their  solo  use  and  benefit,  without  any  con- 
dition or  stipulation  reserving  a  right  to  change  or  alter  any  of  the 
terms  of  the  agreement,  he  did  all  that  could  well  be  done,  under 
the  circumstances,  in  the  execution  of  an  intention  to  vest  in  his 
said  appointees  the  entire  interest  in  the  policy,  and  all  rights 
thereunder.  Adams  v.  Brackeit^  5  Mete.  280  ;  Landrum  v.  KnowleSj 
tl  N.  J.  Eq.  594. 

What  he  did  was  a '^  clear  and  distinct  act,"  wholly  divesting 
himself  of  all  ownership  or  control  over  the  money  paid  for  the 
insarance,  disclaiming  any  interest  in  the  policy,  or  intention  to 
takeor  hold  it  for  himself  or  his  legal  representatives,  at  th«*  same 
time  putting  it  beyond  his  power  so  to  do,  by  the  stipulation  obligat- 
ing the  company  to  pay  the  sum  insured,  whenever  it  should  be- 
come due,  to  such  of  the  persons  named  in  the  policy  as  might 
then  bo  entitled  thereto  by  its  terms.  Taking  the  delivery  of  the 
policy  from  the  company,  under  these  circumstances,  can  only  be 
construed  as  an  act  of  acceptance  for  the  designated  beneficiaries, 
and  his  subsequent  holding  of  the  same  as  that  of  a  naked  deposi- 
tary, without  any  interest,  for  those  entitled  thereto.     Snch  con- 
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duct  on  tlie  part  of  the  hasband  and  father  was  both  natural  tad 
proper,  and  it  raises  no  presamption  against  the  theory  of  a  com- 
pleted  transBcrtion  on  his  part^  as  evidenced  by  his  other  acta  As 
the  insnrod  bad  no  legal  or  equitable  interest  in  the  policy  at  the 
time  of  its  snrrender  and  cancellation,  the  act  was  a  nallity,  and 
could  not  affect  the  rights  of  his  children,  to  whom  it  then  be> 
longed,  and  who  alone  could  release  the  company  from  the  obliga- 
tions it  contained.  We  concur  in  the  opinion  of  the  District  Coart 
that  *'  his  children  "  included  the  issue  of  both  marriages. 

Order  affirmecL 

KoTK  B7TBB  Bmkkcksl  ~In  BnKthmtB  V,  KefnfMt  7  Fed.  Bep.  008,  it  was  beld  that  tbt 
beneficiary  named  in  a  policy  of  U£e  insurance  has  a  vested  interest  in  the  proceeds  of  a 
paid-up  policy,  given  in  exchange  for  socfa  life  policy.  A  written  agrennent,  executed 
befbre  fba  sunpender  of  the  life  policy,  stipulating  that  the  said  proceeds  shoold  be  placed 
in  the  hands  of  a  trustee,  and  distributed  as  therein  provided,  is  voidable  by  an  infsst 
beneficiary  when  such  agreement  did  not  constitute  the  substantial  consideration  tor  the 
excfaao^  of  the  policies.  Authorities  referred  to,  Clark  v.  Diirofid,  18  Wis.  S8 ;  Ktrmam 
V.  Howard^  28  id.  106 ;  Ricker  v.  Charter  Oak  Inauranee  Co.,  27  Minn.  V»;  Ckarttr  Oak 
Itis.  Co.  V.  Brant,  47  Mo.  419 ;  s.  c,  4  Am.  Bep.  8S8 ;  Oanibe  v.  Covenant  In*.  Co^  BO  kL  44; 
Richer  v.  Charter  Oak  In»,  Co,.,  6  TSf.  W.  B^.  771 ;  X^andrttm  v.  KnouAn,  S3  N.  J.  £4. 8M ; 
BliasUIns.,  S817. 

In  Robinson  v.  Duval ,  Kentucky  Court  of  Appeals,  Sept.,  18BD,  the  decision  was  m 
follows  :  The  statutes  of  Kentucky  provide  thus :  **  A  policy  of  insoranoe  on  the  life  ct 
any  person,  expressed  to  be  for  the  use  of  any  married  woman,  whether  procured  bf 
herself,  her  husband,  or  any  other  person,  shall  inure  to  her  separate  use  and  ben^t  snd 
that  of  her  children,  independently  of  her  husband  or  his  creditors,  or  the  person  effeeu 
ing  the  claim  or  his  creditors. "    ^'  When  a  policy  is  effected  by  any  person  on  his  own  Ufe* 
or  on  the  life  of  another,  expressed  to  be  for  the  benefit  of  a  third  person,  the  person  for 
whose  benefit  it  was  made  shall  be  entitled  thereto  against  the  creditors  and  the  repfeeeo- 
tatives  of  the  person  effecting  the  same."    C.  insured  his  life  In  187S  for  $&jOOO,  payable  to 
his  wife  and  children  or  their  representatives.    At  that  time  insiu«d  had  three  children, 
all  minors  and  unmarried.    In  a  few  days  thereafter  his  wife  died.    He  oontiniied  CD  f«y 
the  annual  premitnns  as  they  fell  due,  until  1878,  when  he  died,  having  sairtved  all  his 
children,  two  of  whom  died  in  infancy  and  unmarried,  and  one,  having  marriedL,  left  an 
only  child,  D.,  and  her  husband  surviving  her.  Before  his  death,  and  after  the  death  of  aU 
his  children ,  the  insured  assigned  and  delivered  the  policy  to  fate  nieoe,  'EL,  Intending  it  as 
a  gift  to  her.    Held,  that  the  policy  should  be  construed  as  if  it  were  payable  to  snch  of 
the  children  as  should  survive  the  insured,  and  the  surviving  issue  of  such  as  mi^t  die 
during  life.    The  insured  had  no  interest  in  the  policy  and  the  assignment  by  him  to  R. 
gave  her  no  right  to  any  part  of  the  proceeds.    When  the  wife  of  insured  dind  her  in- 
terest in  the  policy  inured,  under  the  statute,  to  the  benefit  of  her  children.    When  coe 
of  the  children  subsequently  died  without  leaving  issue,  and  the  poHcy  was  again  renewed 
by  the  payment  of  the  annual  premium,  there  was  in  a  modified  sense  a  nevr  contract 
(Thfrnipmon  v.  Cundiff^  11  Bush,  673),  which  inured  to  the  benefit  of  the  children  then  1xt> 
ing,  there  being  no  issue  of  those  who  were  dead.    So  that  at  the  death  of  D.,  the  last 
survivor  of  the  children  of  the  insured,  she  was  the  sole  be^eflciaiy.    At  the  tinae  the 
policy  was  last  renewed  before  her  death,  D.  was  the  only  surviving  child  of  the  insured. 
and  as  she  was  the  only  living  person  answering  the  description  of  beceHclaries  as  con- 
tained in  the  policy,  as  the  other  beneficiaries  had  died  without  larae.  It  is  to  be  taken  to 
have  been  renewed  for  her  sole  benefit.    When  it  was  last  renewed  she  was  dead,  and 
there  was  no  person  living  answering  the  description  except  her  siwiving  child,  who  Is 
her  representative  within  the  meaning  of  that  word  as  used  la  the  polcy.    la  Jngninis 
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On.  ▼.  Pabmer,  4S Gonn  flO;  8.  ol,  19  Am.  Bep.  iOO,  the polio^  was  pnyablfi  to  4ke  ^oife  If 
•be  simriTed  her  hnrtMuad,  If  not,  to  their  children.  The  husband  purvlved  the  wif e«  and 
ooe  of  the  childjen  died,  during  the  HSfa  of  the  f  at3ier,  leaving  issue .  It  was  held  that  the 
issue  took  the  interest  to  which  his  father  would  have  been  entitled  if  he  had  survived  tiia 


in  Okffis  Y.  GloeekeTt  Illinois  Appellate  Court,  1882,  it  was  held  that  where  a  father 
eared  an  Insorance  upon  his  life  for  the  benefit  of  his  daughter,  received  and  tetalneA 
posspswlon  of  the  policy,  and  regularly  paid  the  premiums  up  to  the  time  of  her  death,  he 
cannot  reteln  possession  of  the  policy,  but  will  be  required  to  deliver  it  up  to  the  admlnis- 
tntor  of  ber  estate.  The  court  said  :  '*  It  seems  to  be  clear,  ui>Dn  both  principle  and  au- 
thority, that  appellant,  not  being  a  party  to  the  contract  has  no  right  to  control  It,  aa 
s«ainst  the  beneHciary  named  in  it :  ffvrth  Am.  JAfe  Ins.  Co.  v.  ITfison,!!!  Haas.  HM. 

'*  An  elementary  writer,  whose  work  is  frequently  cited  by  the  courts  with  approbation^. 
lays  down  the  general  rule  thus  :  ^  We  apprehend  the  general  rule  to  be,  that  a  policy,  and 
the  money  to  beoome  dae  underft,  belong,  the  moment  it  is  issued,  to  the  person  or  per- 
sons named  in  it  as  the  beneficiary  or  beneflciariea,  and  that  there  is  no  power  in  the 
person  procuring  the  insurance,  by  any  act  of  his,  by  deed  or  by  will,  to  transfer  to  any 
other  person  the  Interest  of  the  person  named.  An  irrevocable  trust  is  created/  Bliss  on 
Ufelaa.,9ded^p.  517. 

"  For  same  doctrine,  in  analogous  cases,  see  notes  to  JSRison  v.  EJUwm,  1  Lead.  Cases. 
In  ^.  4th  Am.  ed.  421. 

**  If  the  transaetiau  In  goeatlon  coostitiited  an  irrevocable  trust,  and  a  trust  perfectly- 
crested,  then,  by  the  settled  doctrine  in  equl^,  it  is  wholly  immaterial  whether  appellant 
had  ever  delivered  the  policy  to  his  daughter  or  not :  Fortescue  v.  Bamett^  8  Myl.  &  K. 
15  ;  OtiM-^.  BeekwUhf  49  m.  If  I,  and  oases  there  cited.  Kor  Is  it  material  whether  tb» 
daughter  occupied  the  position  of  volunteer  or  not :  Badgtiy  v.  Fotrpin,  68  III.  So  ;  s.  c.» 
18  Am.  Bep.  Ml. 

"Suppose  Louis  Glaas,  the  Insured,  had  died  wftfaout  having  ever  deUvered  the  policy^ 
to  theaasured,  his  daughter,  would  that  make  any  difljerence  as  to  her  having  a  vested 
interest  in  the  policy  and  the  money  thereby  payable  f  Appellant  held  the  policy  merely 
Cor  the  aasured.  It  is  a  part  of  the  agreed  case,  that  he  never  charged  her  or  her  estate. 
Cor  any  money  he  paid  as  premium.  He  therefore  had  no  lien  upon  it.  fie  held  It  there- 
fore as  trostee,  and  in  no  other  character.  If  at  any  time  there  was  danger  that  he- 
woold  fafl  to  pay  the  premium,  and  thus  let  the  policy  lapse,  we  pereeive  no  reason  why 
the  eeaCui  qwt  trust  could  not  apply  to  a  court  of  equity  to  have  it  handed  over  to  her,  ff 
that  were  necessary  to  the  preservation  of  her  interest  in  It.  And  if  thsi;  be  necessary 
DOW.  the  same  relief  may  be  had  by  her  administrator.  This  conclusion  follows,  if  the 
trsnTtlon  oowtituled  a  completed  trust,  in  which  case  the  aid  of  a  court  of  equity  nxay- 
be  invoked  by  *  volunteer  to  carry  the  trustinto  effect. 

**Id  the  case  of  Lemon  v.  Phcniix  3fut.  L.  Inn.  On.,  S8  Conn.  800,  it  seems  to  have  beeik 
ssaumed  Uiat  a  delivery  of  the  policy  by  the  insured  to  the  benefloiary  was  essential  to  th» 
vesting  any  rights  in  the  latter,  though  the  question  was  not  deetded.  Buoh  a  doctrine 
would  seem  to  be  contrary  to  that  which  prevails  in  analc^;ou8  cases,  which  may  easily  be 
celled  to  mind,  such  as  assignments  f6r  the  benefit  of  creditors,  or  where,  by  the  pro- 
vWoi»  of  a  deed,  a  portion  of  the  purchase-fnoneir  was  to  beyaldio  Ibe  gnandson  of  tfan 
vendor.   Qault  t.  IVvinho,  17  B.  Xon.  688.'* 


POKTER  V.  ChAKDLEB. 

0P«  Minn.  801,} 

Contract — to  farm  on  shares. 

Ibe  ovmer  of  m  terin  employed  another  to  til]  and  carry  on  lils  farm,  and  for 
eoinpexMMtlon  agreed  to  allow  him  one  half  of  all  the  .gram  zaUied,  deduct 
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ing  advADoeB  and  other  claims.  Heldf  a  contract  of  hiring,  and  that  the  em- 
ployee was  not  a  part  owner  of  each  grain.* 

REPLEVIN.     Tho  opinion  states  the  cose.    The  plaintiff  had 
judgment  below. 

J.  H.  Case,  for  appellant. 

Edg^ton  dk  Edgerton,  for  respondent. 

GiLFiLLANy  G.  J.  Keplevin  to  recover  444  bnshela  of  wheat  The 
wheat  was  grown  on  a  farm  belonging  to  plaintiff,  under  a  oontoct 
between  him  and  Henry  and  A.  Linnemann,  by  which,  in  sabstanoe, 
he  hired  and  employed  them  to  till  and  carry  on  the  farm  from 
January  2,  1877,  to  November  2,  1877,  at  their  own  cost  and 
expense  ;  to  sow  80  acres  in  wheat,  10  acres  in  oats,  and  10  acres  ia 
com ;  to  harvest^  thresh  and  clean  the  grain,  in  good  order  for 
market^  and  before  October  15th  to  place  it  in  bins  and  places  des- 
ignated by  him  on  the  farm,  all  the  work  to  be  done  under  his 
orders  and  directions.  In  compensation  for  which  he  agreed  to 
allow  them,  at  the  end  of  the  term,  one-half  of  all  the  grain  raised, 
excepting  and  deducting  therefrom  all  claims  for  advances  by  him, 
aud  all  other  claims  due  and  demands  he  might  have  agaiMttbem 
at  tho  end  of  the  time ;  all  the  grain,  com,  straw,  grass,  hay,  and 
all  other  crops,  to  belong  to  him.  The  wheat  in  controversy  was 
part  of  that  raised  under  this  arrangement,  and  had  not  becu  sep- 
arated and  set  apart  as  the  property  of  the  Linnemann's  when  it 
was  levied  upon  and  taken  by  defendant,  sheriff  of  the  county, 
under  execution  against  them. 

It  is  clear  that  the  contract  is  just  what  it  purports  to  be,  a  con- 
tract of  hiring,  and  the  exclusive  property  in  the  crops  was  in 
plaintiff  until  he  should  set  apart  for  the  Linnemanns  the  amonnt 
they  might  be  entitled  to  in  payment  of  the  balance  due  them  at 
the  end  of  the  time  specified.  The  several  requests  of  defendant 
for  instructions  to  the  jury  were  all  based  on  a  wrong  theory  of 
this  contract,  the  first  assuming  it  to  be  a  chattel  mortgage,  and  the 
second  and  third  that  it  constituted  the  Linnemanns  part-owneii 
in  the  wheat     The  requests  were  all  properly  refused. 

[Omitting  minor  matters.] 

Order  affirmed, 

•  Bee  BtynoHdM  y.  Pool  (84  N.  C.  87),  87  Am.  Bep.  ^97,  aod  ooCe,  000. 
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BoETOHBB  y.  Staplbs. 

Cnr  Mlon.  806.) 

a0W —  txempUvry —  oict  punUhtMe  as  crime, 

BiempUij  damages  are  leooverable  in  an  action  of  aasaalt  and  battery^  aU 
thoogh  the  act  ia  also  poniBhable  as  a  crime,    (ike  note,) 

ACTION  of  assault  and  battery.     The  opinion  states  the  point 
The  plaintiff  had  judgment  below. 

J.  ^V.  S  L  W.  Ccuftle,  for  appellant 
McCluer  dk  Martthj  for  respondent 

OiLFiLLAN,  C.  J.  It  is  fully  Settled  by  the  decisions  of  this  court 
that  in  actions  for  torts,  where  there  has  been  fraud,  malice  or  op« 
pression  on  the  part  of  the  defendant,  the  jury  may  allow  what  are 
denominated  exemplary  or  punitive  damages  —  that  is,  damages 
befond  the  mere  pecuniary  loss  or  injury  to  the  plaintiff,  and  in- 
tended as  in  some  measure  a  punishment  upon  the  defendant  for 
the  wrong  done,  and  as  an  example  to  deter  others  from  similar 
acts.  Ly9id  v.  Pickeiy  7  Minn.  184 ;  Fox  y.  Stevens,  13  id.  272 ; 
Seeman  t.  Feeney,  19  id.  79  ;  McCarthy  t.  Niskern,  22  id.  00. 

The  rule,  according  to  the  great  mass  of  authorities,  applied  as 
wen  where  the  wrongful  acts  of  the  defendant  bring  him  within 
the  law  for  punishing  crimes,  as  where  they  are  less  aggravated  in 
their  character.  The  rule  is  so  well  established  that  whatever  mav 
be  the  abstract  reasons  for  or  against  it,  it  must  be  adhered  to  till 
changed  by  the  legislature. 

Order  affirmed. 


Hon  BT  nn  Bipobrb.— Id  FUmagan  ▼.  Wtrniadk^  M  Tex.  45,  it  was  held  that  in  on  ao. 
ttoo  of  itmilt  mod  hatterj  eTidence  of  the  payment  of  a  fine  In  a  criminal  prosecution  for 
tbftiMne  metier  is  admlsBible  in  mitigation  of  damages,  but  not  in  bar  of  exemplary  dam* 
•ssa  BomnB,  J.,  expressing  the  opinion  of  himself  and  Gould,  J.,  said  that  if  the  ques* 
ttoo  vers  ao  open  one  he  shonld  hold  the  contraiy.  He  obaerred  further:  ''The  only 
eoorisfeeot  theory  upon  which  the  judgment  in  the  criminal  prosecution  can  be  admitted 
Ib  mUfgation  of  damaiee  In  the  civil  action  is,  that  by  a  fiction  of  the  law,  the  plaintiff  In 
fte  latter  represents  the  pobllc,  and  that  to  this  extent  the  two  suits  are  considered  as  be- 
tween the  same  parties,  and  that  the  fine  In  the  one  should  decrease  the  amount  of  the 
JQdgnsDt  in  the  other —-a  fiction  which,  as  abore  shown,  may  work  a  great  hardship  on  the 
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plaintifF.  This  testimony  is  admitted  solely  for  the  benefit  of  the  defendant,  not  the  pabi 
lie,  and  it  is  not  perceived  on  principle,  if  such  evidence  can  be  admitted  in  mitigatioo, 
why  it  should  not  also  be  admitted  In  bar;  or  why  it  would  not  logically  follow,  that  if  the 
defendant  had  been  acquitted  instead  of  having  been  convicted,  he  could  not  plead  thii 
former  acquittal  in  bar;  or  as  the  rights  of  the  parties  should  be  mutual,  why,  if  the  cItII 
suit  had  been  flmt  tried  and  Judgment  rendered  against  the  defendant,  Uiis  should  not  be 
a  mitigation  or  bar  to  the  criminal  prosecution.  That  such  should  be  the  rule  in  mitigadoo. 
if  not  in  bar,  in  those  tribunals  where  the  injured  party,  as  private  prosecutor,  reoeives 
part  of  the  ilne,  would  seem  proper :  but  to  permit  it  In  this  State,  where  the  fine  is  paid 
to  the  government  and  not  to  the  prosecutor,  would  in  many  cases  virtually  supersede  the 
crlmina]  law.  Thus  considered,  the  testimony  of  the  former  oonvlctloa  and  line  would  sot 
have  been  admissible.  HoadUy  v.  Wataon,  46  Vt.  880  (1873);  &  a,  12  Am.  Uep.  197:  Rud 
V  KeUy,  4  Bibb,  400;  WheaUy  v.  Thorn,  28  Miss.  (»;  PMUip  v.KeUy,  89  Ala.  888;  CatJt  t. 
ElU8y  6  Hill,  486;  Field  on  Dam.,  $$  73-8 ;  %  91,  and  authorities  dted  in  notes  ;  F^  v.  ParUr, 
53  N*.  H.  848;  S.  C,  16  Am.  Rep.  870.  Whatever  may  be  my  individual  opinion,  however,  I 
feel  constrained,  from  a  long  and  uniform  course  of  decisions  on  this  subject  in  tUs 
State,  and  for  this  reason  only,  to  concur  with  the  other  members  of  the  court  in  the  opbu 
ion  that  the  court  below  did  not  err  in.overruling  the  demoirer  and  admitting  the  efk 
dence."    Moobk,  C.  J.  dissented. 


City  of  St.  Paul  v.  Smith. 

(87  Minn.  804.) 

Municipai  corporation — ardinanco-^haekmen. 

A  dty  ordinance  patting  haekmen  at  railway  Btations  under  the  commands  of 
the  police  there,  and  enacting  that  they  shall  take  positioda  there  aasigned 
them  by  the  police,  is  warranted  by  a  charter  aataority  to  .regulate  hacks, 
and  is  reasonable,  although  the  places  in  question  are  not  the  property  of 
the  city.* 

CONVICTION  for  violation  of  aa  ordinance.  The  opinion  statai 
the  case. 

W.  p.  Murray,  for  plaintiff. 

S.  L.  Pierce,  for  defendant. 

Berry,  J.  Subdivision  11,  subchapter  4,  of  the  city  charter  of 
St.  Paul  (8p.  Laws  1874,  o.  1),  authorizes  the  common  council,  bf 
ordinances,  resolutions,  or  by-laws,  **  to  regulate,  and  at  a  reason- 
able rate  to  license,  hacks,  carts,  omnibuses,  trucks,  wagons,  and 
other  vehicles  engaged  in  hauling  or  carrying  for  hire,  and  the 

*  See  note,  85  Am.  Rep.  TQK. 
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charges  of  the  drirers  of  such  vehicles."    Under  this  aathority  ,tho* 
oommoa  conncil  passed  two  ordinances,  Nos.  107  and  133.    No. 
107  provides  "  that  hackmen,    ♦    ♦    *    when  at  or  about  any 
nilmad  depot  or  station,    ♦    «    «    eixM  obey  the  command  and 
directions  of  the  police  officer  or  officers  who  may  be  stationed  or 
doing  duty  at  or.  aboac  such  depot  or  station    *    *     *    for  the- 
presenration  of  order,  and  enforcement  of  ordinances."    No.  133^ 
provides  that  "  no  owner  or  driver  of  anv  *    *    ♦    hack    *    *    * 
shall  make  anv  stand   or  stopping-place,  with   or  without  his 
vehicle,  while  waiting  for  employment  at  any  place  on  any  street,  or 
public  ground  adjacent  to  any  railroad  or  railway  depot,     *     *    * 
except  in  the  place  or  places  designated  by  the  police  officer  oa 
duty,  from  time  to  time,  at  such  railway  depot  or  station."    These 
provisions  of  the  ordinances  named  were,  ii  our  opinion,  authorized 
by  the  charter  provision  above  quoted,  giving  authority,   among 
other  things,  to  regulate  hacks.  That  they  are  regulations  of  hack& 
is  apparent,  and  in  our  opinion  they  are  not  unreasonable  or  op- 
pressive.   It  is  a  matter  of  common  knowledge  that  at  and  about 
the  hours  of  the  arrival  and  departure  of  passenger  trains,  confu- 
sion and  disorderly  brawling  and  breaches  of  the  peace  are  very  apt 
to  occur  at  and  about  depots  and  stations  in  considerable  towns, 
especially  among  those  who  are  engaged  in  carrying  passengers  and 
baggage  to  and  from  such  depots  aud  stations.     The  only  efficient 
preventive  or  remedy  in  the  premises  appears  to  be  to  put  a  police 
officer  upon  the  spot,  whose  duty  it  shall  be  to  enforce  such  applic- 
able ordinances  as  the  city  council,  in  the  exercise  of  chartered 
power,  may  have  seen  fit  to  adopt.    This  seems  to  be  the  general  if 
not  universal  practice  in  all  large  cities  and  towns. .  As  it  is  manifestly 
impracticable  and  impossible  to  define  minutely  every  case  of  dis- 
order or  confusion,  it  is  proper  —  in  fact,  it  is  necessary  —  that  the 
officer  on  duty  should  be  invested  with  some  general  authority  to 
preserve  order,  and  thus  determine  on  the  emergency  what  acts,  are 
disorderly  or  likely  to  lead  to  disorder,  though  of  course  this  au- 
thority would  not  jostify  him  in  arbitrary  or  unreasonable  action* 
Upon  these  grounds  we  think  the  ordinances  in  question  valid  and 
justifiable.    The  assigning  of  a  particular  place  to  each  hackmaa 
would  appear  to  be  peculiarly  and  happily  adapted  to  the  preserva- 
tion of  order.    By  this  practice  every  one  is  informed  exactly  where 
his  proper  place  is,  so  that  the  strife  aud  contention  for  particular 
phoes  which  would  otherwise  ensue  is  measurably,  at  any  rate,  pre* 
Vol.  XXXVIII  —  88 
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vented.     The  authority  thus  to  assign  places  must  necessarily  be 

oommitted  to  some  officer,  and  for  obvious  reasons  it  is  very  properly 

committed  to  the  policeman  on  duty  at  the  depot  or  station.   Ab 

iu   the  other  case  mentioned,  this  authority  should,  of  coarse,  be 

exercised  with  fairness  to  all  concerned.     The  fact  that  the  groand 

about  the  depots  or  stations  where  these  ordinances  are  to  be  en* 

forced  is  not  the  property  of  the  city,  or  public  property  of  any 

kind,  strictly  speaking,  is  not  important     The  fact  that  it  is  oom- 

monly  used  by  hackmen  in  their  business,  for  the  purposes  mea- 

tioned  in  the  ordinances,  is  sufficient 

JudgmwU  affirvMd. 


OOUNTY  OF  HSKBPIN  T.  BbOTHBRHOOD  OF  ObTHSEMAKB. 

cvr  mnn.  4eo.) 

BtaiuU  —  eontiTueHon — pMio  cha^Uy — hMpML 

IL  hospital,  with  the  neoeBsary  groondfl,  free  to  all  who  are  not  peeooiarily 
ahle,  and  supported  partly  by  priyate  contribntions  and  partlj  by  fees  frott 
patiente,  but  prodadng  no  profit,  is  a  purely  "pnblio  charity."  {8e$fuU, 
p.  800.) 

ACTION  for  taxes.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

W.  E.  HaUy  for  plaintiff. 

Oeorge  R.  Robinson,  for  defendant 

Berry,  J.  The  facts  found  by  the  District  Oonrt  are  these : 
The  defendant  is,  and  for  several  years  last  past  has  been,  a  cor- 
poration under  the  laws  of  this  State,  and  as  such,  owner  of  lots  S 
and  9,  in  block  212,  in  Nelson's  addition  to  Minneapolis.  Defend- 
ant is  also  owner  of  lot  10,  in  the  same  block,  upon  which  is  aita- 
uted  a  building  in  which  defendant  has,  for  several  years  last  past, 
maintained  a  hospital  for  the  care  of  such  as  need  the  benefits  ot 
Buch  an  institution.  This  is  known  as  the  Cottage  Hospital,  and 
the  public  generally  are  entitled  to  enjoy  its  benefits,  without  re- 
gard to  sex,  race,  or  religious  belief.    Those  who  are  cared  for  in 
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the  hospital^  if  pecuniarily  able,  are  charged  from  two  to  six  dollars 
per  week,  according  to  their  ability.  Such  as  are  not  able  to  pay 
are  cared  for  without  charge.  Hennepin  county  is  charged,  for  the 
care  of  such  patients  as  are  a  legal  county  charge,  six  dollars  per 
week.  All  income  received  from  private  and  county  patients  is 
deToted  to  the  maintenance  of  the  hospital ;  and  besides,  private 
contributions  are  necessary,  and  are  bestowed,  to  maintain  the  same. 
Lots  8  and  9,  above  mentioned,  which  adjoin  lot  10,  and  are  in  the 
same  inclosure  with  it,  are  used  as  a  vegetable  garden,  wood-yard, 
etc,  for  the  use  and  convenience  of  the  hospital.  No  part  of  them 
is  leased  or  otherwise  used  with  a  view  to  profit. 

Upon  these  facts  the  District  Court  held,  as  matter  of  law,  that 
lots  8  and  9  were  exempt  from  taxation.  We  think  this  was  right 
Section  3,  art.  9,  of  the  Constitution,  declares  that  *^  public  bury- 
ing-gronnds,  public  school-houses,  public  hospitals,  academies, 
colleges,  universities,  and  all  seminaries  of  learning,  all  churches, 
church  property  used  for  religious  purposes,  and  houses  of  worship, 
institutions  of  purely  public  charity,  public  property  used  exclus- 
ively for  any  public  purpose,  ♦  ♦  ♦  shall,  by  general 
laws,  bt  exempt  from  taxation.''  Gen.  Stat.  1878,  ch.  11,  §  5,  pro- 
vides that  *^all  buildings  belonging  to  institutions  of  purely  public 
charity,  including  public  hospitals,  together  with  the  land  actually 
occupied  by  such  institutions,  not  leased  or  otherwise  used  with  a 
view  to  profit,"  shall  be  exempt  from  taxation.  Whether  the  Cot- 
tage Hospital  is  a  *'  public  hospital,''  within  the  meaning  of  the 
Constitution,  and  therefore  a  proper  subject  of  exemption  by 
statute,  we  do  not  deem  it  necessary  at  this  time  to  inquire.  We 
have  no  doubt  that  it  is  an  institution  of  purely  public  charity. 

In  legal  parlance  the  word  '^  charity  "  has  a  much  wider  signifi- 
cation than  in  common  speech.  But  without  undertaking  to  give 
a  general  definition,  it  will  be  sufficient  for  all  the  purposes  of  this 
case  to  say  that  an  institution  established,  maintained  and  operated 
for  the  purpose  of  taking  care  of  the  sick,  without  any  profit,  or 
view  to  profit,  but  at  a  loss  which  has  to  be  made  up  by  benevolent 
contribution,  is  a  charity.  If  in  addition  to  this  the  institution 
is  one  the  benefits  of  which  the  public  generally  are  entitled  to 
enjoy,  it  is  then  a  purely  public  charity — public,  because,  although 
not  owned  by  the  public,  its  uses  and  objects  are  public ;  purely 
public,  because  its  uses  and  objects  are  wholly  public,  and  for  the 
benefit  of  the  public  generally,  and  in  no  sense  private  as  being 
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limited  to  particular  individuals.  The  word  ** public"  has  two 
proper  meanings.  A  thing  may  be  said  to  bo  public  when  owned 
by  the  public,  and  also  when  its  uses  are  public.  The  Cottage 
Hospital  falls  within  this  description  of  an  institution  of  purely 
public  charity.  That  patients  who  are  able  to  pay  are  charged  for 
hospital  services  according  to  their  ability,  and  that  the  county  pays 
for  such  services  rendered  to  those  who  are  a  legal  county  charge, 
are  facts  of  no  importance  upon  the  question  as  to  the  character  of 
tiie  institution  as  one  of  purely  public  charity ;  for  the  fact  still 
remains,  that  notwithstanding  all  receipts  from  such  sources,  the 
hospital  is  established,  maintained  and  conducted  without  profit  or 
a  view  to  profit,  and  that  on  the  whole  it  is  operated  at  a  loss  which 
is  necessarily  made  up  by  private  contributions. 

Lots  8  and  0  are  not  occupied  by  the  hospital  building ;  they 
might  be  disposed  of,  and  the  hospital  still  remain.  But  they  are 
used,  and  used  directly  and  solely,  for  the  purposes  of  the  hospital, 
as  a  wood-yard  and  vegetable  garden.  In  our  opinion  they  may 
properly  be  regarded  as  a  part  of  the  "institution."  That  term 
comprehends  not  only  a  building,  and  the  ground  covered  by  it^ 
but  adjacent  ground  which  is  reasonably  necessary  or  appropriate  to 
the  purposes  and  objects  in  view,  and  which  is  used  directly  for  the 
promotion  and  accomplishment  of  the  same.  If  these  wei-e  leased, 
and  were  sought  to  be  exempted  because  the  rents  were  applied  to 
the  payment  of  the  expenses  of  the  institution,  a  question  would 
be  presented  which  we  are  not  now  called  upon  to  answer.  In  our 
opinion  these  lots  8  and  9  are  exempt  from  taxation,  and  they  were 
therefore  improperly  assessed  and  taxed.  The  order  of  the  District 
Court  directing  judgment  setting  aside  the  tax  assessed  thereon  is 
accordingly  affirmed. 

Judgment  accordingly. 


NoTB  BT  THs  Rkpohtkil— See  McDonald  v.  Man,  Gen.  HotpUal,  190  Haas.  4S9  ;  s.  c^ 
81  Am.  Rep. 529  ;  Clement  v.  Hydtt  SO  Vt.  716  ;&.  o.  28  Am.  Bep.  68S;  TTorde  t.  Jlfo»* 
Chester^  66  N.  11.  608 ;  8.  c,  22  Am.  Rep.  504.  In  Bu.rd  Orphan  jLsylum  v.  School Dmriet 
of  Upper  Dartnit  ^  Penn.  St.  21,  it  was  held  that  an  institntlon  for  the  support  and 
education  of  the  orphan  children  of  a  distinct  denomination  of  Christiana  iras  not  sndi  a 
*  *  purely  public  charity  *'  as  to  be  exempt  from  taxation ,  within  the  spirit  of  the  C6nstlta- 
tion.  Tbunkbt,  J.,  delivered  the  opinion,  and  Shasswoob,  C.  J. ,  and  MsBCum  and  Paxok, 
JJ.f  dissented.  But  a  reargiument  was  granted  and  the  oomt  decided  the  oonvena.  idL 
The  exact  decision  Is  as  follows  :  **  A  *  purely  public  charity  *  within  the  meaniBg  of  the 
Oonstltution  of  Pennsylvania  may  be  one  in  which  the  designated  beneileiaries  are  to  be 
aUof  one  particular  religious  faith,  provided  that  the  persons  to  be  beueflted  are  «»i^A«*«*i>«' 
within  the  specified  class.  The  fact  that  the  beneflciariea  were  to  be  of  a  psrticalar 
religious  faiUi  did  not  make  the  institution  any  less  a 'purely  public  <diarity.'    At  any 
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ntethe  penons  of  the  third  dass  were  ia  legal  oontemplation  beneflciariee  upon  theaame 
titie  and  with  the  aame  abstract  fighte  as  thoee  of  the  first  and  second  classes ;  and  there- 
fore the  institatloa  must  be  held  to  be  open  to  the  general  public."  Qobdon,  TBuiour, 
«nd  SmuuErr,  JJ.,  dissented.  On  the  first  hearing  the  court  said :  **  The  clear  and  con- 
Tiadng  opinion  of  thelesraed  judge  of  the  Common  Pleas  comprises  all  that  need  be 
nidintnpport  of  the  judgment.  He  puts  the  case  on  the  true  ground,  ramely,  that 
the  charity  is  not  purely  public,  for  the  reason  that  it  is  practically  limited  to  white 
female  orphan  chfldren,  who  sliall  have  been  baptised  in  the  Protestant  Episcopal  Ghiutsh. 
His  reasoning  upon  the  essential  pcrint,  accords  with  the  doctrine  of  ZHmohngWe  Appeal^ 
0i  Psnn.  St.  308,  where  it  was  held  that  private  insticutiona  for  purposes  of  purely  public 
charity,  and  not  administered  for  private  gain,  may  be  exempted  from  taxation.  It  was 
there  said.  'The  essential  feature  of  a  public  use  is  that  it  is  not  confined  to  privileged 
indiridoals,  but  Is  open  to  the  indefinite  public.  It  is  this  indefinite  or  unrestricted  quality 
that  gives  it  its  public  character.  The  smallest  street  in  the  smallest  village  Is  a  public 
highway  of  the  Commonwealth,  and  none  the  less  so  because  a  vast  majority  of  the 
dtiaens  wiU  certainly  never  derive  any  benefit  from  its  use.  It  is  enough  that  they  may 
do  so  if  they  choose.  So  there  is  no  charity  conceivable  which  will  not,  in  its  practical 
operation,  exclude  a  large  part  of  mankind,  and  there  are  few  which  do  not  do  so  in  ez- 
prc3  tenns,  or  by  the  restrictive  force  of  the  description  of  the  persons  for  whose  benefit 
thQy  are  intended.  Thus  (Girard  College  excludes  by  a  single  word  half  the  public,  by 
requiring  that  only  male  children  shall  be  received ;  the  great  Pennsylvania  Ilospital 
doses  its  gates  to  aQ  but  recent  injuries,  yet  no  one  questions  that  they  are  public  chari- 
ties in  the  widest  and  most  exacting  sense.  *  ^  •  Next,  and  last,  we  have  to  consider 
the  force  to  be  given  to  the  word  *■  imrely  *  in  the  constitutional  phrase,  *  purely  public 
diaritj.*  In  this  connection,  and  in  lis  ordinary  sense,  the  word  purely  means  completely, 
entirely,  unqualifiedly,  and  this  is  the  meaning  we  must  presume  the  people  to  have  in- 
tended in  adopting  it  in  their  constitution.'*  Per  Mttchbll,  J. ,  in  Common  Pleas 

**  From  the  foregoing,  it  is  at  once  seen  that  a  public  use,  whether  for  all  men  or  a  class, 
is  ooe  not  confined  to  privileged  persons.  The  smallest  street  is  public,  for  all  have  an 
equal  right  to  travel  on  it ;  but  a  way  used  by  thousands,  which  may  be  shut  against  a 
stranger  Is  private.  Would  Qirard  College  be  a  public  charity  if  the  male  children  en- 
titled to  admission  were  limited  to  sons  of  deceased  Masons  or  Odd  Fellows  7  If  Penn- 
^Ivania  Ilospital  closed  its  gates  to  all  but  Methodists  or  Baptists,  having  recent  injuries, 
the  people  would  not  believe  it  a  purely  public  charity  in  the  intendment  of  their  consti- 
tution. A  charity  for  the  poor  of  a  parish  or  township  is  public  ;  but  not,  if  confined  to 
poor  Presbyterians  in  the  municipality. 

^  Public  charities  may  be  restricted  to  a  class  of  the  people  of  the  State  or  of  a  munici- 
pal division ;  at  the  same  time,  they  must  be  general  for  all  of  the  class,  within  the 
particular  municipality.  *  Thus  a  blind  asylum  is  only  for  the  blind  in  the  community. ' 
If  it  be  eomplet^y  public,  all  the  blind  in  that  community  are  on  an  equal  footing,  and 
should  its  ci^iuicity  be  insufficient  for  all,  there  is  no  mistaking  justice  in  the  order  of 
admission.  To  open  its  doors  only  to  the  blind  of  a  particular  religious  denomination,  or 
of  a  beneficial  association,  or  of  a  political  party,  shuts  them  against  the  public.  As 
known  and  recognized  dass,  though  not  generally  poor,  or  diseased  or  decrepit,  niay  be 
the  subject  of  a  public  charity,  as  sailors  ;  yet  if  the  endowment  were  limited  in  its  benellt 
to  sailors  who  are  members  of  a  designated  sect,  there  could  hardly  be  two  opinions  of  its 
character. 

**  Private  or  Individual  gain  in  a  pecuniary  sense  is  not  the  sole  test.  *  The  true  test  is 
to  be  found  in  the  objects  of  the  institution. '  Where  these  are  to  advance  the  interests  of 
a  party,  of  an  association,  of  a  private  corporation,  of  a  religious  denomination,  and  the 
like,  however  beneficial  to  the  public  their  growth  and  success  may  bo,  there  is  a  private 
object  to  gain ;  the  institution  is  not  unqualifiedly  public.  In  such  cases  the  purpose  is 
wholly  private,  or  the  private  blends  with  the  public.*' 

On  the  last  hearing  the  court  said :  "  It  is  conceded  that  the  devise  in  question  has 
creeled  a  charity  which  is  public  in  the  strict  sense  of  that  expression.  But  it  is  urged, 
that  it  is  not  purely  public,  and  hence  that  to  apply  the  language  of  the  act  to  this 
particular  case,  would  be  a  violation  of  the  constitutional  provision.  Now  it  must 
be  conceded  and  it  has  been  dedded  here  and  elsewhere,  that  the  word  '  purely  *  is 
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not  to  have  its  largest  and  broadest  wigniflflanoe  when  used  in  this  connection.  In  the 
opposing  line  of  thought  it  ia  admitted  that  the  word  is  to  have  a  limited  meaning.  It  to 
not  contended  that  a  charltj  to  be  purely  public  must  be  open  to  the  i^iole  public,  nor  to 
any  considerable  portion  of  the  public.  Without  doubt  an  asylum  for  the  support  of  tifly 
blind  men  or  an  equal  number  of  paupers  would  not  be  obnoxious  to  the  objection  that  tt 
was  not  *  purely  public.  *  A  charity  for  the  maintenance  of  disabled  seamea,  or  of  agtd 
and  infirm  stone  masons,  resident  in  the  city  of  Philadelphia,  would  undoubtedly  be  a 
purely  public  charity..  And  so  also  would  a  charity  for  the  education  and  maitttmsooe  of 
the  children  of  such  persons.  And  if  such  a  charity  should  be  limited  to  the  white  femalB 
orphan  children  of  such  persons  between  the  ages  of  four  and  eight  sreara,  audi  ttmitstboo^ 
though  they  would  very  greatly  restrict  the  class  and  the  number  of  the  beoefldariea, 
would  constitute  no  valid  objection  to  the  purely  public  character  of  the  cfaari^.  But 
seamen  and  stone  masons  are  only  designated  clninien  of  persons  distinguished  by  their 
occupations.  A  charity  for  the  support  of  poor  widows,  or  indigent  old  men,  or  the 
insane  poor,  of  a  city,  county,  borough,  or  township  would  be  equally  a  purely  publio 
charity,  no  matter  how  small  would  be  the  number  of  the  beneficiaries  or  how  limited  the 
class. 

"  Why  then  would  not  a  charity  for  the  support  of  poor  Episcopalians,  CathoUcs,  Jen 
or  Presbyterians  of  a  State  or  city,  be  purely  publfc ;  or  a  charity  for  the  edncattoo  sod 
maintenance  of  the  orphan  children  of  such  persons  7  No  private  gain  or  profit  is  inb- 
scrved ;  the  objects  of  such  a  charity  are  certain  and  definite,  and  the  persons  beneflted 
are  indefinite  within  the  specified  class.  The  drcumstanoe  that  the  beneilciaries  are  to  ba 
of  a  particular  religious  faith  is  only  of  importance  as  designating  the  class.  It  indicates 
a  certain  portion  of  the  whole  community  who  are  to  be  recipients  of  the  charity.  It  faas 
the  same  effect  in  this  respect  as  the  words  seamen,  stone  masons,  blind  persons,  poor 
widows,  etc.,  in  the  cases  already  mentioned.  For  the  purpose  of  defining  the  dasi  of 
persons,  who,  as  distinguished  from  all  other  persons  in  the  community,  are  to  enjoy  the 
benefit  of  the  donor^s  bounty,  the  legal  effect  is  the  same,  whether  the  words  used  ba 
seamen,  Episcopalians,  blind  persona,  Catholics,  poor  widows,  Jews,  stone  masons  or 
3*resby terians.  The  argument  that  to  sustain ,  as  purely  public,  a  charity  in  favor  of  per- 
sons of  a  i>articular  religious  faith,  would  be  to  maintain  sectarianism,  is  of  no  weight. 
It  is  not  discrimination  In  favor  of  a  sect,  for  it  is  treating  all  sects  alike.  It  is  not  even 
extending  a  preference  to  sectarians ;  it  is  merely  rec(^;nizing  them  as  a  class  of  perNoa 
We  see  no  reason  why  that  community  which  ranges  persons  into  classes,  so  far  as  this 
subject  is  concerned,  may  not  be  a  community  of  reUgious  faith,  as  well  as  of  occupadoo, 
condition  in  life,  sex,  color,  age,  disability,  physical  or  mental,  or  nationality.  As  to  the 
meaning  of  the  word  *  purely,*  when  used  in  this  connection,  we  concur  in  the  cmistmetioa 
which  was  given  by  the  Supreme  Court  of  Ohio  in  the  case  of  Otrke  v.  Purctll,  S5  Ohio  St. 
229,  that  *  when  the  charity  is  public,  the  exclusion  of  all  idea  of  private  gain  or  profit  Is 
equivalent  in  effect  to  the  force  of  *  purely,*  as  applied  to  publio  charity  in  the  Coostitutioa. 

"  But  there  is  another  and  a  broader  ground  upon  which  this  particular  charity  most  be 
sustained  as  purely  public.  It  Is  this  :  the  third  class  of  persons  enumerated  in  the  will  of 
the  testatrix  as  the  objects  of  her  bounty  are  *  all  other  white  female  orphan  children  of 
legitimate  birth,  not  less  than  four  years  of  age,  and  of  not  more  than  eight  years,  with- 
out respect  to  any  other  description  or  qualification  whatever,  except  that  at  all  times  sad 
ill  every  case  the  orplian  children  of  clergymen  of  the  Protestant  Episcopal  Church  ahaU 
have  the  preference,*  It  will  of  course  not  be  disputed  that  If  this  were  the  only  dasa  of 
beneficiaries  mentioned  in  the  will,  the  charity  would  be  purely  public  in  the  strictest 
."Hce.. 

"  Does  the  circumstance  that  two  other  classes  are  first  named  take  away  that  cdutracter, 
and  if  so,  how  1  The  learned  judge  of  the  court  below'stated  and  answered  this  qucsUon 
b/  saying  that  '  the  exclusion  of  the  general  public  is  so  great  as  to  amoont  to  almoirt 
absolute  relection.*  This  position  makes  the  Ugai  character  of  the  charity  to  depend 
upon  a  question  of  fact.  The  argiunent  asaumes^  for  the  purpose  of  testing  the  qual^  of 
the  charity  as  being  *  purely  public,*  that  the  orphan  children  of  the  general  public  canoot 
be  admitted  (because  they  are  in  point  of  fact  excluded  by  the  numbers  of  persons  to  be 
admitted)  in  the  first  and  second  classes.  Now  in  l^al  contemplation  the  pottona  of  the 
third  clars  are  beneficiaries  upon  the  same  title,  and  with  the  same  abstract  rights  as  thoas 
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of  the  lint  and  second.  In  any  case  of  application  for  admission  by  one  of  the  third 
dssB,  ft  woold  be  no  answer  to  ssy  that  there  were  other  oiphan  children  in  the  dty  or 
Btale  wlko  were  of  the  Episcopal  baptism,  and  had  the  other  qualiflcations,  and  thereforo 
the  sppUcant  could  not  be  admitted.  If  there  were  actual  vacancies  in  the  asylum  for 
more  papOs,  and  no  appUoations  from  persons  of  the  first  or  second  class,  undoubtedly 
the  applicant  would  be  entitled  to  admission.  And  further,  when  once  admitted,  such 
pupils  would  not  be  liable  to  be  ejected  in  order  to  make  room  for  subsequent  appllcanta 
of  the  first  or  second  dass. 

"In  oClier  words.  In  such  a  case  the  only  adequate  reply  that  could  be  made  to  an  ap- 
pUcsnt  of  the  third  class  would  be,  that  at  the  time  of  the  appliccUion  the  asylum  waa. 
already  fiilL  But  that  reply  would  be  good  in  any  case  of  a  purely  public  charity.  Hence, 
the  only  barrier  to  admission  would  be  one  that  is  common  to  aU  the  classes  and  peculiar 
to  none.  How  then  can  it  be  said  that  it  is  not  purely  public  charity  because  it  is  not  open 
to  the  general  public  f  In  law  it  is  open  to  them,  and  hence,  by  a  court  defining  ite  legal 
meaning.  It  most  be  held  to  be  purely  public.  ** 

counsel  in  this  case  contended  **  that  the  ooiustitutional  provision  wets  intended  to  exchido 
—I.  Charities  not  public,  as  a  gift  to  the  donor^s  *poor  relations.'  jLttomey-Oeneralr. 
fiticlmafl,  8  Atk.  8S8.  2.  CSiarlties  founded  with  a  view  to  profit.  8.  Charities  which, 
thou^  free  from  private  profit,  were  for  organizations  not  in  themselTes  l^;al  charities, 
as  llasonic  orders,  dramatic  associations,  beneficial  societiee,  etc.  Swtft  v.  Etuton  Society^ 
13  Fenn.  St.  88S.  4.  Institutions  connected  with  public  charities,  but  not  used  for  the  pur- 
poses of  charity,  as  parsonages,  real  estate  producing  rental,  etc.  Mvtteny.  CommiatUmen, 
aSid.  S9e ;  a.  a,  TI  Am.  Rep.  650 ;  Chrittian  Auodation  ▼.  Donohugh,  7  W.  N.  C.  206  ; 
Sew  OrUant  t.  St.  Patrick  AemKiation^  28  La.  Ann.  612.  But  it  was  not  intended  to 
exdndo  pabllo  educational  charities,  neither  founded  nor  conducted  for  profit,  and  la 
actual  uce  for  the  purposes  of  their  organisation.  It  was  not  intended  to  apply  to  aa 
exemption  which  treats  all  sects  alike." 

In  PhCadelph'a  ▼.  i^Vxr,  64  Penn.  St.  168,  the  trusts  under  Girard*s  will  to  the  dty  were 
held  to  be  for  public  charity.  The  court  described  them  in  the  following  passage :  *'  The 
trusts  held  hj  the  dty  of  Philadelphia,  which  are  enumerated  in  the  bill  before  us,  are 
germane  to  Its  objects.  They  are  charities,  and  all  charities  are  in  some  sense  public.  If 
a  trust  is  for  any  particular  persons,  it  is  not  a  charity.  Indeflniteness  is  of  its  essence. 
The  objects  to  be  benefited  are  strangers  to  the  donor  or  testator.  The  widening  and  im< 
provement  of  streets  and  avenues,  planting  them  with  ornamental  and  shade  trees,  the 
education  of  orphans,  the  building  of  school-houses,  the  assistance  and  encouragement  of 
young  mechanics,  rewarding  ingenuity  in  the  useful  arts,  the  establishment  and  support 
of  hospitals,  the  distribution  of  soup,  bread  or  fud  to  the  necessitous,  are  objects  within 
the  general  scope  and  purposes  of  the  municipality.^* 

In  Donnhuah*8  Appeal,  86  Penn.  St.  906,  the  Library  Company  of  Philadelphia  permita 
the  use  of  its  library :  1.  By  afl  persons  within  the  library  building,  free  of  charge  or  fee 
of  any  kind.  2.  By  aU  persons  who  desire  to  take  out  books  for  a  small  hire  and  leave  a 
deposit  as  security  therefor.  8.  By  members  who  pay  an  annual  fee  for  the  privilege  ot 
taking  out  books.  These  members  have  the  further  privilege  of  voting  for  the  managers, 
and  are  nominally  the  owners  of  the  library.  No  dividends  are  paid,  but  the  entire  in- 
come is  dedicated  to  the  expenses  and  purchase  of  books.  Heldt  that  such  an  institution 
is  a  purely  public  charity  within  the  meaning  of  the  Constitution. 

In  Oerke  v.  PureeU,  25  Ohio  St.  229,  a  lloman  Catholic  parochial  school,  not  carried  on 
for  prc^t,  but  to  which  parents  who  were  able  were  required  to  make  small  contributions^ 
was  held  a  **  purely  public  charity.*'  So  of  ^'  an  asylum  for.  destitute  men  and  women,  and 
the  Incurable  sick  and  blind.  Irrespective  of  their  nationality  or  creed.''  Humphries  v. 
LUtte  Si9ter9  of  the  Poor,  89  Ohio  St.  201. 

So  of  a  '*  Home  for  Friendless  Women,"  designed  to  '*  protect  unprotected  women,  house 
the  houseless,  save  the  erring,  and  keep  the  tempted."  City  of  Indianapolis  v.  Indian' 
apoUe  Home  for  FriendUee  Women.^* 

See  alsot  Fidol  v.  GirorcTs  Ex'rs,  2  How.  128;  President  of  the  United  States  v.  Drum' 
mond,  7  H.  L.  C.  141,  n.;  TrwUea  of  the  Britieh  Museum  v.  White,  2  Sim.  &  Stu.  605; 
Jones  V.  Tnniams,  2  Amb.  66S  ;  Jaeknn  v.  Phfllips,  14  Allen,  880;  .dmerican  Academy  ci 
Ftoia  Arts  and  Science  v.  Harvard  CoUege,  12  Oray,  688. 
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(STMino.  40S.) 

EleeUon  —  inetigOnlity  —  eandidaU  receiving  less  thanpluralUff  of  toUi. 

Where  an  ineligible  candidate  for  a  public  office  receives  a  plnralitj  of  TOtefl, 
tlie  nezX  highest  candidate  is  not  entitled  to  the  office,  if  the  ineligibility 
does  not  appear  on  the  ballots. 

PETITION  for  writ  of  quo  warranto.     The  opinion  states  the 
case.    The  respondent  had  judgment  below. 

JI.  F.  Masterson  and  Seagrave  Smithy  for  petitioner. 
O.  K.  Davis,  for  respondent. 

CoBiiTELLy  J.  The  question  of  granting  leave  to  the  relator, 
without  the  consent  of  the  attorney-general,  to  file  an  informatdoQ 
for  a  quo  warranto  against  the  defendant,  to  inquire  into  and  de- 
termine his  right  to  the  office  of  lieutenant-governor,  which  honov 
holds,  is  presented  upon  the  admissions  and  averments  of  hiB 
answer  to  the  petition  and  order  to  show  cause,  taking  them  to  be 
time.  If  upon  the  showing  thus  made,  the  relator  is  not  entitled 
to  the  office  under  any  circumstances,  he  clearly  has  no  interest  in 
any  question  properly  triable  by  means  of  the  writ,  and  his  appUcsr 
tion  should  be  denied  on  that  ground  alone,  irrespective  of  any 
other  question  or  consideration. 

At  the  State  election  in  November,  1879,  the  relator  and  respond- 
ent were  both  candidates  for  the  office  of  lieutenant-governor,  for 
the  term  commencing  January  1,  1880,  having  been  put  in  nomi- 
nation and  supported  as  such  by  their  respective  parties.  The  re- 
sult of  the  official  canvass,  the  correctness  of  which  is  admitted, 
showed  that  of  all  the  votes  cast  for  that  office  the  i*espondent 
received  a  decided  majority,  and  some  20,000  more  than  the  re- 
lator, who  was  the  next  highest  candidate.  Thereupon  the  re- 
spondent was  duly  declared  elected,  and  given  a  certificate  of  elec- 
tion, and  he  subsequently  qualified  as  such  officer. 

At  the  time  of  his  nomination  he  was  holding  the  office  of  a  rep- 
resentative in  the  legislature  from  the  first  representative  district 
in  the  county  of  Stearns,  under  an  election  for  a  term  extending  to 
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JftDDary  1,  1881 ;  but  prior  to  the  suicl  State  election  he  resigned 
that  office,  and  his  resignation  was  duly  accepted.  In  the  qonven- 
tioQ  that  nominated  him,  the  fact  of  his  being  a  representative 
vti8  made  known,  and  the  question  of  his  eligibility  was  discussed 
with  the  result  already  stated.  The  discussion  was  continued 
daring  the  subsequent  .canvass,  in  the  newspapers  and  at  various 
public  meetings  held  in  different  parts  of  the  State,  his  eligibility 
being  insisted  upon  by  his  friends  and  supporters,  and  denied  by 
his  opponents.  Upon  this  state  of  facts  relator  claims  that  the 
respondent  was  ineligible  to  the  office,  under  article  4,  section  9, 
of  the  Constitution,  which  provides  that  '*  no  senator  or  representa- 
tive shall,  during  the  time  for  which  he  is  elected,  hold  any  office 
nnder  the  authority  of  the  United  States,  of  the  State  of  Minnesota, 
except  that  of  postmaster,"  and  that  the  fact  of  his  ineligibility 
w]is  of  such  general  notoriety  a3  to  be  presumably  within  the 
knowledge  of  the  whole  body  of  electors,  so  that  all  votes  cast  for 
him  must  be  treated  as  nullities,  iilthough  not  declared  to  be  void 
by  any  express  proTision  of  law. 

[Omitting  an  obiier  discussion.] 

Oonceding  however  the  incorrectness  of  these  yiews  as  to  the 
ooDstruction  of  the  constitutional  provision  in  question,  and  that 
the  respondent  was  in  fact  legally  ineligible  to  the  office  of  lieuten- 
ant-governor, it  is  certain  that  his  right  to  hold  the  office  cannot 
be  tested  upon  the  information  of  the  relator  alone,  without  the 
consent  of  the  attorney-general,  unless  he  shows  himself  entitled  to 
the  office  by  reason  of  his  having  received  the  next  highest  number 
of  votes  to  those  cast  for  his  ineligible  competitor.  The  relator's 
right  to  the  office  depends  upon  the  legal  effect  of  the  votes  which 
the  respondent  received,  assuming  him  to  have  been  ineligible  by 
reason  of  the  alleged  fact  that  his  term  of  office  as  representative 
had  not  then  expired,  notwithstanding  his  resignation,  the  conten- 
tion on  the  part  of  the  relator  being  that  they  were  absolute  nulli- 
ties, and  therefore  not  to  be  counted  or  considered  in  determining 
the  result  of  the  election. 

Tlie  authorities  of  both  the  English  and  American  courts  agree 
that  the  ineligibility  of  a  candidate  who  has  received  the  highest 
number  of  votes  for  an  office  will  not,  in  the  absence  of  any 
statute  declaring  them  to  be  void,  work  the  result  of  giving  the 
election  to  the  next  highest  candidate,  when  the  voters  for  the 
former  had  no  prior  actual  knowledge  of  the  disqualifying  fact, 
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together  with  such  other  information  lu  would  raise  a  reasonable 
inference  that  they  also  knew  that  the  Tact  amounted  in  law  to  i 
disqaalificatioii  rendering  the  person  voted  for  iueligible.  Qae^n 
y.  Mayor,  3  Q.  B.  629,  and  cases  cited  infra. 

In  a  well-considered  case  recently  decided  in  New  York,  Peifpk 
y.  Cluie,  50  N.  T.  451 ;  8.  a,  10  Aql  Bep.  <508,  the  rnle  which  i»- 
qnires  a  vote  to  be  treated  as  of  no  effect,  in  case  the  person  receif- 
ing  it  is  ineligible,  is  thus  stated  by  the  court  (page  466) :    ^'  The 
existence  of   the  fact  which   disqualifies,  and  of  the  law  which 
makes  that  fact  operate  to  disqualify,  must  be  brought  home  so 
closely  and  so  clearly  to  the  knowledge  or  notice  of  the  elector  as 
that  to  give  his  vote  therewith  indicates  an  intent  to  waste  it  Tbe 
knowledge  must  be  such,  or  the  notice  brought  so   home,  as  to  im- 
ply a  willfulness  in  acting  when  action  is   in  opposition  to  the 
natural  impulse  to  save  the  vote  and   make  it  effectual.     He  mast 
act  so  in  defiance  of  both   the  law  and  the  fact,  and  so  in  opposi- 
tion to  his  own  better  knowledge,  that  he  has  no  right  to  compluia 
of  the  loss  of  his  franchise,  the  exercise  of  which  he  has  waatoal; 
misapplied.''      The  case   arose    under  a  public   statute,    which 
prohibited  the  election  to  an  office  of  superintendent  of  the  poor, 
in  a  county,  of  any  supervisor  of  a  town  or  ward  in  a  city  of  such 
county,  and  the  points  decided  were  that  Olute,  who  was  a  saper- 
visor  of  a  ward  in  the  city  of  Schenectady,  was  ineligible  to  aa 
election  to  the  office  of  superintendent  of  the  poor,  and  therefore  not 
entitled  thereto,  though  receiving  the  highest  number  of  votes 
therefor,  but  that  the  electors  of  such  ward  were  not  chaigeabk, 
upon  any  presumptions  of  law  or  fact,  with  any  notice  or  knowl- 
edge of  the  fact  that  he  was  such  supervisor,  or  of  the  existence 
or  operative  effect  of  the  public  statute  which  made  that  fact  a  dis- 
qualifying one,  so  as  to  nullify  the  votes  which  were  given  to  him  in 
that  ward,  and  thereby  give  the  office  to  his  competitor,  who,  but  for 
such  votes,  received  the  requisite  number  to  entitle  him  to  an  eleo- 
tioni     If  the  case  at  bar  is  to  be  decided  upon  the  doctrine  of  that 
case,  clearly  the  relator  has  no  right  to  the  office  of  lieutenant 
governor,  though  Mr.  Oilman  may  have  no  legal  right  to  hold  it 

In  Oxdich  v.  Xem.  14  Ind.  93,  subsequently  followed  by  the  same 
court  in  Carson  v.  AfcPhetridgey  15  id.  327 ;  Price  v.  Baker^  41  id. 
672;  8.  c,  13  Am.  Rep.  346,  while  conceding  the  rule  to  be  that 
injeligibility  from  a  cause  unknown  to  the  voters,  such  as  infancy 
or  want  of  naturalization,  will  only  operate  to  defeat  the  election  of 
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i^  person  affected  by  it,  it  was  held,  in  case  the  ineligibility  arises 
out  of  holding  a  public  office  which  is  made  a  cause  of  disqualifica- 
tion by  some  public  law,  that  the  electors  within  the  territorial 
limits  of  the  jurisdiction  of  such  officer  are  chargeable  with  notice  as 
to  who  is  the  incumbent  of  the  office,  and  also  that  the  statute  dis- 
^aalifies  him  from  being  elected  to  any  other,  so  that  any  yotcg 
•ast  by  them  in  his  favor  therefore  will  be  treated  as  nullities. 
The  doctrine  of  these  cases  is  disapproved  in  that  of  People  v.  Clutey 
above  cited,  and  is  undoubtedly  against  the  general  current  of 
judicial  opinion  and  authority  in  this  country,  which  upholds,  as 
more  in  harmony  with  the  spirit  of  our  institutions,  the  rule  that  a 
majority  of  the  votes  cast  for  an  ineligible  candidate  at  a  popular 
election,  in  the  absence  of  any  statute  declaring  them  void,  while 
conferring  no  right  to  the  office,  are  still  so  far  effectual  as  to  pre- 
fent  a  minority  candidate  being  elected.  Com.  v.  Clulej/,  56  Penn. 
8t  270 ;  Saunders  v.  Haynes,  13  Cal.  145  ;  Crawford  v.  Dunbar ^ 
62  id.  36;  State  v.  GiloSy  1  Ohand.  (Wis.)  112;  s.  c,  2  Pinney, 
166 ;  State  v.  Smith,  14  Wis.  497  ;  State  v.  Sioearingen,  12  Ga.  23 ; 
PeophY.  Molitor,  23  Mich.  241;  Stale  w.  Gastlnel,  20  La.  Ann.  114  > 
PUh  v.  Collens,  21  id.  289;  Opinion  of  Judges,  38  Me.  598  ;  Sub- 
ktt  v.  Bedwell,  47  Miss.  266  ;  6.  c,  12  Am.  Eep.  338;  //t  re  Corliss, 
llli.  L  638  ;  s.  c,  23  Am.  Rep.  538.  Cooley  on  Const.  Lim.  620 ; 
1  Dill.  Mnn.  Corp.,  §  135. 

In  this  State  the  question  as  yet  is  an  open  one,  so  tliat  the  point 
lor  adjudication  upon  the  facts  in  the  case  at  bar  may  and  ought 
to  be  ruled  upon  reason  and  principle,  having  reference  to  our  own 
laws  and  the  policy  they  indicate.  Our  statute  regulating  elec- 
tions (Gten.  St  1878,  ch.  1,  §  48)  enacts  **  that  in  all  the  elections, 
unless  it  is  otherwise  expressly  provided,  the  person  having  the 
highest  number  of  votes  for  any  office  shall  be  deemed  and  declared 
to  be  elected."  The  plain  purpose  of  this  provision  is  to  secure  in 
places  of  public  trust  representatives  of  the  popular  will,  chosen  by 
a  plurality  of  the  qualified  electors  who  may  see  fit  to  exercise  the 
right  of  voting  in  the  manner  provided  by  law.  Under  it  no  one 
can  be  deemed  the  choice  of  the  electoral  body,  or  elected  to  any 
office,  who  has  not  received  a  plurality  of  the  legal  votes  cast  by 
that  body.  The  statute  prescribes  the  manner  in  which  every  elec- 
tor shall  exercise  his  right  of  voting,  which  shall  be  by  a  socret 
ballot,  the  form  and  character  of  which  is  prescribed.  Gen.  St. 
1878,  ch.  1,  §  14.     It  must  be  ^'a  paper  ticket  containing,  written 
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or  printed,  or  partly  written  and  partly  printed,  tiio  names  of  the 
persons  for  whom  the  elector  intends  to  vote,  and  designating  the 
office  to  which  each  person  so  named  is  intended  by  him  to  be 
chosen,"  and  every  ballot  having  a  greater  number  of  names  for 
any  one  office  than  the  number  of  persons  required  to  fill  the  same, 
is  declared  to  bo  void  to  that  extent,  but  no  further.  Id.,  §§  U 
and  19. 

For  the  purpose  of  determining  the  choice  of  the  electors,  no  pro- 
yision  is  made  for  any  inquiry  into  their  motives  and  intentions,  or 
their  means  of  knowledge  concerning  the  qusvlificalions  of  the 
persons  voted  for,  other  than  what  is  furnished  by  the  ballots 
themselves.  That  none  such  was  intended  to  bo  allowed  is  evident 
from  the  nature  and  character  of  the  secret  ballot,  which  is  guar- 
anteed to  every  voter  a3  an  inviolable  right  by  the  Constitutioa, 
for  that  precludes  the  possibility  of  identifying  his  vote/  and  pre- 
vents any  effective  investigation,  outside  the  ballot  itself,  concern- 
ing the  intention  with  which  it  was  cast,  or  the  knowledge  whicH 
was  had  by  the  one  who  gave  it.  Every  ballot  therefore  cast  at 
^ny  election,  which  substantially  conforms  to  all  the  reqaircmcnts 
of  tlie  statute,  and  which  does  not  diseloso  upon  its  face  any  fact 
making  it  void,  such  as  ineligibility  to  an  election  of  the  perdoii 
voted  for,  from  which,  possibly,  a  knowledge  of  that  fact  on  the 
part  of  the  voter  might  bo  inferred,  and  a  presumption  raised  of  an 
intention  to  waste  his  vote,  must  bo  taken  as  a  valid  and  bona  fide 
expression  of  the  voter's  choice  in  favor  of  the  person  therein 
named  for  the  office  designated,  and  cannot  be  treated  as  a  nullity. 
It  cannot  be  presumed,  in  opposition  to  the  declared  purpose  of 
the  Tote  itself,  that  it  was  cast  in  bad  faith,  and  with  no  intention 
to  make  it  effectual,  as  might  perhaps  be  the  case  with  one  voting 
with  actual  knowledge  that  the  person  voted  for  was  in  fact  and  in 
law  ineligibile  to  an  election.  To  allow  such  a  presumption  to 
nullify  more  than  half  the  votes  given  at  a  State  election,  as  we  are 
called  upon  to  do  in  this  case,  would  be  doing  violenoe  to  the 
fundamental  principle  of  a  popular  government,  which,  in  recog- 
nizing the  fitness  and  capacity  of  the  people  for  self-government, 
necessarily  implies  that  the  right  of  suffrage  will  be  exercised  in 
good  faith,  and  in  accordance  with  the  best  judgment  and  inform- 
ation  of  the  electors. 

Conceding  therefore  the  respondent's  ineligibility  as  claimed,  i» 
better  accords  with  the  policy  of  onr  election  laws  and  the  spirit  of 
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onr  political  institationa  to  hold  that  those  who  voted  for  him 
acted  from  want  of  knowledge,  or  some  misapprehension  of  law  or 
bet  affecting  his  eligibility,  whereby  the  election  has  proved  a 
failare,  than  to  attribate  to  them  such  a  wanton  abnse  of  the  elect-^ 
ire  franchise  as  would  be  implied  in  knowingly  wasting  their 
suffrages  npon  one  disqualified  from  receiving  them,  and  thereby 
giTe  to  the  relator  an  election  which  is  evidently  not  the  result  of 
the  deliberate  choice  of  the  electoral  body.  As  further  bearing 
npoQ  the  qnestion  under  consideration,  it  is  to  be  noted  that  the 
framersof  the  Constitution,  m  creating  this  qualification  mentioned 
in  section  9  of  art  4  of  that  instrument,  made  no  provision  for 
nullifying  such  votes  as  might  be  cast  for  a  person  resting  under 
such  disqualification ;  while  in  creating,  in  nearly  identical  language, 
a  like  disability  in  respect  to  justices  of  the  Supreme  Court  and 
District  judges,  (art  6  §  11),  they  expressly  provided  that  "  all  votea 
for  either  of  them  for  any  elective  ofSce  under  this  Constitution,, 
except  a  judicial  office,  given  by  the  legislature  or  the  people,  dur- 
ing their  continuance  in  office,  shall  be  void.''  The  implication  is 
strong,  if  not  conclusive,  that  the  rule  thus  expressly  adopted  in 
the  latter  case  was  not  intended  to  be  applied  in  any  case  arising 
under  the  provisions  of  the  former  section. 

It  results  from  these  views  that  the  relator  is  in  no  position  to 
question  the  legal  right  of  respondent  to  hold  the  office  of  lienten-^ 
aoi-governor,  and  his  application  must  be  denied. 
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(58  Miss.  5.) 

NegaticMe  instrument — hill  of  exchange  —  equitable  astiignment. 

A  bill  of  exchange,  pajable  generallj,  is  not  an  eqnitable  assignment  of  foa^ 
in  the  drawee's  hands  ;  and  althoagh  the  drawee  owes  the  drawer  mon 
than  the  amount  of  the  bill,  and  refuses  to  accept  or  pay  the  bill,  and  tft«r 
ward  pajs  the  funds  to  the  drawer,  he  is  not  liable  to  the  payee.* 

BILL  to  restrain  an  action  at  law  on  checks.  The  defense  in  th»t 
action  was  that  the  funds  drawn  against  by  the  checks  had 
pi'eviously  been  equitably  assigned  by  the  defendant  by  a  bill  d 
exchange  drawn  generally,  in  their  favor  by  the  same  party,  bot 
which  the  drawee,  plaintiff  in  that  action,  had  refnscd  to  acceptor 
pay.    The  injunction  was  denied  below. 

Jarnagin^  Boyle,  <&  Jarnagin^  for  appellants. 

Orr  i&  Sims,  for  appellee. 

Campbell,  J.  This  court  is  committed  to  the  doctrine  that* 
valid  equitable  assignment  may  be  made  of  part  of  a  debt,  regard- 
less of  the  assent  or  wishes  of  the  debtor  {Hutchinson  v.  Simon,  57 

*  Ti»  •4»ine  effect.  VHrst  Nat.  Bk.  of  Gaiilon  ▼.  DvJbuque  SbutiitoetRtem  R\i.  Co.  («  I«*^ 
37HI ,  Vs  Am  Rep.  SS80 ;  Jonc»  v.  Pacific  Wood,  LwnOter  and  Flume  Or>.  (18  Nev.  aw». »  *«■ 
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MisB.  628),  and  that  any  thing  which  clearly  manifests  the  intention 
of  the  creditor  to  make  a  specific  appropriation  of  a  particular 
thing  to  a  particular  purpose,  and  a  willingness  on  the  part  of  the 
transferee  to  accept  such  appropriation,  may  take  effect  as  an 
equitable  assignment    Pass  v.  AfcRae,  36  Miss.  143. 

It  is  well  settled  that  an  order  drawn  on  a  particular  fund  is 
operaUve  as  an  assignment  of  the  fund,  and  will  make  the  drawee 
equitably  answerable  to  the  paye^for  a  failure  to  comply  with  the 
order;  and  it  is  equally  well  settled  by  the  great  weight  of  authority 
in  Bngland  and  America  that  ''  a  bill  or  draft  payable  generally, 
aod  not  specifying  or  referring  to  any  particular  fund,  does  not 
operate  as  an  equitable  assignment."  2  White  &  Tudor  Ld.  Cas., 
pt  %,  p.  1650,  and  cases  cited  in  the  comments  on  the  leading  case, 
Rfott  T.  Jtawles. 

The  distinction  is  between  an  order  and  a  bill  of  exchange.  An 
order  payable  out  of  a  designated  fond  is  a  specific  appropriation 
of  that  fund,  and  Tests  in  the  payee  a  right  to  the  particular  thing 
thus  appropriated,  which  will  be  made  effective,  as  against  the 
thing,  by  treating  the  person  on  whom  the  order  is  drawn  us  a 
holder  of  what  is  so  specifically  appropriated  for  him  in  whom  it 
has  been  vested  by  the  order. 

A  bill  of  exchange  confers  no  such  rights  and  has  no  such  efibct. 
It  is  payable  generally,  absolutely,  and  at  all  events.  It  does 
not  appropriate  any  particular  thing  to  the  payee.  The  idea  of  a 
transferor  assignment  to  the  payee  of  an  interest  in  a  particular 
fund  does  not  obtain  in  reference  to  a  bill  of  exchange.  It  has  a  dis- 
tinctive character,  and  is  attended  by  certain  legal  incidents.  If  ac- 
oepted  by  the  drawee,  he  is  bound  by  virtue  of  his  acceptance,  and 
not  upon  the  ground  of  an  assignment  of  so  much  money  in  his 
hands  belonging  to  the  drawer.  An  order  operates  as  an  assign- 
ment without  acceptance  by  the  drawee.  A  bill  of  exchange  does 
not  operate  as  an  assignment,  even  after  it  has  been  accepted. 

We  have  carefully  considered  all  the  cases  and  text-books  cited 
by  eoonsel  m  this  case,  and  many  others,  and  among  them  all  not 
one,  as  we  think,  maintains  the  case  made  by  the  bill  of  complain- 
anta.  The  case  of  Corser  v.  Craig,  I  Wash.  C.  Ct.  424,  was  not  a 
contract  between  the  payee  and  the  drawee,  and  Judge  Washinqton 
expressly  said  that  no  mischief  could  result  from  holding  a  hill  of 
exchange  to  be  a  transfer  of  the  money  drawn  for  ;  because,  if  the 
dnwee,  after  refusal  to  accept,  should  afterward  pay  the  money  to 
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the  drawer,  the  payee  not  having  notified  him  that  he  would  hold 
him  responsible  for  the  money  drawn  for  as  having  been  assigned, 
the  payment  would  discharge  the  drawee  So  that  according  to 
the  opinion  of  the  court  in  that  dasc,  the  bill  of  exchange  wookl 
operate  as  an  assignment  of  the  money  in  the  hands  of  the  drawee, 
or  not,  as  the  payee  might  give  notice  to  the  drawee  that  he  cod- 
sidered  it  an  assignment  and  would  hold  him  responsible  accord- 
ingly, or  should  fail  to  do  this.  In  other  words,  whether  a  bill  of 
exchange  is  an  assignment,  or  not,  depends  on  whether  the  payee 
so  considers  and  claims.  If  this  strange  doctrine  could  be  sane* 
tioned,  it  would  not  maintain  the  cose  of  complainant  here;  for 
instead  of  claiming  the  bill  of  exchange  as  an  assignment,  and 
notifying  the  drawee  that  he  would  be  held  answerable  for  the  sum 
of  money  drawn  for  as  having  been  assigned  to  them,  the  com- 
plainants, when  the  drawee  refused  to  accept  the  bill,  instead  of 
asserting  any  right,  solicited  from  the  drawee  a  promise  to  notify 
them  when  he  wont  to  make  a  settlement  with  the  drawer  of  the 
bill,  so  that  they  might  protect  their  rights  as  against  him,  and  con- 
tented themselves  with  the  silence  of  the  drawee  as  to  this  request, 
and  the  inference  they  drew  that  he  would  comply  with  it;  and  a 
part  of  the  complaint  against  the  drawee  is,  that  he  did  not  notify 
complainants  of  the  settlement  he  was  about  to  make  with  the 
drawer,  so  that  they  might  intercept  the  money  in  the  hands  of  the 
drawee.  This  part  of  the  bill  is  inconsistent  with  the  alleged  'Ju^- 
signment ;  for  if  the  bill  of  exchange  was  an  assignment  of  itit 
amoant,  the  right  of  complainants  as  payees  was  seen  re  against  the 
drawee  having  notice  of  it,  and  they  had  no  need  of  notice  of  any 
settlement  between  the  drawee  and  drawer,  which  conld  not  affect 
them  injuriously. 

The  case  of  WJieatlet/  v.  Sirobe,  12  Cal.  92,  difiEors  from  the  ca» 
at  bar  in  the  fact  that  the  drawee  had  assented  to  the  appropriation 
by  verbally  accepting  the  bill  and  promising  to  pay  it^  It  is  tme 
that  the  court  held  that  he  was  not  bound  by  this  acceptance,  be- 
cause a  statute  required  it  to  bo  in  writing,  and  the  decision  vaa 
based  on  the  proposition  that  a  bill  of  exchange  is  an  assignment 
of  the  money  drawn  for,  as  regards  the  drawee,  even  though  he 
refuses  to  accept  it ;  but  it  is  not  probable,  that  in  the  face  of  a 
statute  requiring  acceptance  to  be  in  writing,  the  court  would  have 
held  the  drawee  bound  as  though  he  had  accepted  in  writing,  but 
for  his  assent  to  the  assignment.     The  effect  of  the  decision  is  to 
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viMkt  aooeptanoe  nnnecessary  in  any  case  where  the  drawee  is  in 
fnods,  and  to  make  a  bill  of  exchange  in  itself  an  assignment  of  its 
amoQut —  a  doctrine  nnsustained  by  authority  and  condemned  by 
an  imposing  array  of  anthorities.  It  may  be  justly  remarked  that 
the  cases  cited  in  the  opinion  referred  to,  except  that  in  1  Wash. 
C.  Ct.«  were  upon  ordera  on  designated  funds,  and  therefore  do  not 
nistun  that  opinion,  which  wholly  fails  to  advert  to  the  obvious 
dilbience  between  orders  and  bills  of  exchange,  and  thus  confounds 
totally  distinct  things.  We  cannot  accept  it  as  a  correct  exposi- 
tion of  the  law. 

After  diligent  search  for  a  case  in  which  the  drawee  who  refused 
to  accept  the  bill  of  exchange,  or  in  any  way  to  recognize  any  ob- 
ligation as  imposed  on  him  by  it^  and  who  afterward  paid  his 
indebtedness  to  the  drawer  or  to  his  order,  has  been  held  liable  to 
the  payee  of  the  bill,  we  have  not  found  it,  and  believe  such  a  case 
does  not  exist     We  are  not  willing  to  make  such  a  precedent. 

The  case  made  by  the  bill  not  being  sufficient  to  maintain  it,  it 
18  useless  to  consider  the  question  of  practice  presented  by  the 
aasignment  of  errors. 

Decree  affirmed. 


Evans  v.  Milleb. 

(86  Min.  120.) 

Boundary  •—  mistake  —  estoppel — form  of  action. 

A.  pointed  oat  Xo  B.,  an  adjoining  land  owner,  what  he  sapposed  to  be  the 
taindaTy  line  between  their  lands,  and  forbade  his  catting  trees  beyond 
that  line.  B.  cat  trees  within  that  line.  It  wa8  sabseqoentlj  discovered 
that  A.  was  mistaken  in  the  line,  and  tliat  the  trees  cat  were  on  A.'s  land. 
Hdi,  that  A.  might  recover  their  actaal  value  from  B.  in  aemmpsit.  (Set* 
fi^p.  315). 

ACTION  of    assumpsit.     The  opinion  states   the  case.     The 
defendant  had  judgment  below. 

Frank  Johnston,  for  plaintiff  in  error. 

Nugent  &  Mc  Willie^  for  defendant  in  error. 
Vol.  XXXVIII  — 40. 
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CHALHEHSy  C.  J.  John  A.  Miller,  now  deceased,  by  mistake  cat 
trees  apon  Evans'  land,  and  nsed  them  in  erecting  houses  and  fenoes 
on  his  own  land.  Evans  pointed  oat  to  the  employees  of  Milfer 
the  supposed  boundary  line  which  separated  the  land  of  the  ooo 
from  that  of  the  other.  A  subsequent  survey  having  disclosed  the 
true  line,  this  action  of  assumpsit  was  brought  by  Evans  against 
M.  Georgie  Miller,  administratrix  of  John  A.  Miller's  estate,  to 
recover  the  value  of  the  trees  cut.  The  court  below  instructed  the 
jury  substantially  that  no  recovery  could  be  had,  because  of  Evani 
having  consented  to  the  felling  of  the  trees,  and  because  the  timber 
not  having  been  by  Miller  converted  into  money,  assumpsit  ooald 
not  be  maintained  for  its  value,  but  that  Evans  must  sue  in  trespMi 
or  trover. 

Neither  of  these  propositions  was  correct  under  the  circumstanoei 
of  the  case. 

Evans  did  not  consent  to  the  felling  of  his  trees.  On  the  con- 
trary, he  distinctly  forbade  Miller's  employees  to  trespass  beyond 
what  he  supposed  to  be  the  true  line.  That  he  was  mistaken  as  to 
where  the  lino  was,  no  more  deprived  him  of  the  right  to  claim 
compensation  for  his  trees  than  to  claim  ownership  in  the  soil  from 
which  they  were  taken.  Consent  given  to  the  taking,  or  acquiescence 
in  the  taking,  of  that  to  which  one  supposes  that  he  has  no  title, 
will  not  prevent  a  recovery  of  the  thing  taken,  when  the  true  title 
is  subsequently  discovered.  It  will  acquit  the  party  taking  from 
all  claim  for  damagf^s,  direct  or  consequential,  but  it  will  not  divest 
title,  nor  prevent  the  owner  from  recovering  the  actual  value  of  his 
property. 

In  the  case  at  bar,  Evans  is  entitled  to  recover  the  actual  value 
of  his  trees,  to  be  estimated  upon  the  basis  most  favorable  to 
Miller,  who  took  them  through  a  mistake  into  which  he  was  pardf 
led  by  Evans. 

The  action  of  assumpsit  can  be  maintained  though  there  was  no 
actual  conversion  of  the  trees  into  money.  It  is  held  by  msny 
courts  of  high  authority  that  a  tort  can  only  bo  waived  and  an  action 
«r  co/i/rac/w  maintained  where  the  tort-feasor  luis  converted  into 
money  the  proceeds  of  his  wrongful  act,  and  has  thus  subjected 
himself  to  an  action  for  money  had  and  received. 

An  intimation  of  this  sort  was  thrown  out  in  O'Conley  v.  Citftf 
Natchez,  1  Sm.  &  M.  46,  and  again  in  Mhoon  v.  Oreenfieldy  52  Mias. 
440,  and  certainly  it  is  supported  by  many  adjudicated  cases  in 
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England  and  America.  A  more  liberal,  and  wc  think,  a  more 
flensible  rule,  is  laid  down  by  the  later  text-writers,  and  sustained 
by  many  courts,  to  the  effect  that  the  tort  may  bo  waived  and 
^isfumpsii  maintained,  whenever  the  property  taken  has  been  con- 
vertod  either  into  money  or  into  any  other  beneficial  use  by  the 
wrong-doer,  and  especially  where  it  has  been  so  applied  to  his  use 
as  to  lose  its  identity.  CiK>1ey  on  Torts,  95,  and  cases  cited ;  2 
GPBenL  on  Ev.,  §  108,  note  5  ;  Hill,  on  Torts,  42  ;  1  Hill,  note  a. 

It  is  impossible  to  perceive  any  valid  objection  to  this  doctrine. 
So  long  as  the  trespasser  retains,  in  its  original  shape,  the  property 
taken,  he  may  logically  deny  that  ho  holds  it  under  contract,  and 
demand  that  he  be  proceeded  against  in  tort,  and  that  the  tort  be 
established  against  him  ;  but  when  he  has  parted  with  it,  either  for 
money  or  other  property,  or  when  he  has  mingled  it  with  his  own, 
consumed  it  in  its  use,  or  chai^dits  form,  he  sliould  not  be  per- 
mitted to  deny  the  assnmption  to  pay  its  value  which  the  law 
impates  from  his  method  of  dealing'with  it.  It  is  indeed  greatly 
to  his  advantage  to  be  sued  in  assumpsit  rather  than  in  trespass  or 
trover,  since  in  the  former  action  he  escapes  all  claims  for  damages, 
4»btains  the  right  of  set-off,  and  can  be  held  only  for  the  actual 
value  of  the  property. 

The  provisions  of  section  1536,  Code  of  1880,  abolishing  all  forms 
of  action,  by  the  provision  that  ^  it  shall  be  no  objection  to  main- 
taining any  action  that  the  form  thereof  should  have  been  different,'' 
wonld  render  any  future  discussion  of  this  question  unnecessary; 
bat  this  case  having  been  tried  before  the  adoption  of  that  Code, 
we  dispose  of  it  without  reference  to  its  provisions. 

Reiser sedy  and  new  trial  awarded. 

Bora  BT  IBB  BsPovTBR.— The  subject  of  mistake  or  forg^tf ulness  as  a  defense  to  a  claim 
^  estoppel  to  learnedly  treated  in  Bigelow  on  Estoppel,  S19. 

In  Breverv.  Bntiondb  W.  R.  Co  ,  5  Mete  478,  parties  intending  to  establisli  the  true 
line  between  their  lands,  agreed  upon  a  boundary  by  parol,  wliich  was  not  in  fact  the 

tMia  Hoe.  Bvtthey  held  possession  in-aooordance  vitb  the  conventional  line  ;  and  one  of 
tile  parCieB  heing  about  to  sell  to  Uie  defendants,  the  other  stated  to  the  purchasers  cliat 
the  IhM  agreed  upon  was  correct,  and  that  he  did  not  claim  beyond  it.  After  the  sale  the 
porehaBer  made  improvements  next  to  the  conventional  line,  with  the  knowledge  of  the 
BtHoinlog  owner,  who  was  often  present,  and  repeatedly  pointed  out  the  Hue,  without 
giving  notice  of  any  claim  to  the  land.  Having  subsequently  discovered  the  true  line, 
sad  that  it  embraced  the  improvements,  he  was  permitted  to  recover  up  to  that  line.  The 
ooort  BBld  :  **  We  must  consider  the  declarations  and  admissions  ot  the  demandant  as 
having  boon  made  in  good  faith  and  by  mere  mistake.  And  admissions  thus  made  do  not, 
WB  tidttk,  by  law,  operate  by  way  of  an  estoppel  *  •  •  ^ow  it  does  not  ex- 
appear  by  the  case  that  the  declarations  of  the  demandant  were  made  to  the 
r  agent  with  a  view  to  influence  their  (*onduct,  or  that  he  had  knowle<i(7P  of  their 
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intonUon  to  purchase.  Nor  does  it  appear  that  the  tenants  will  be  injured  by  the  flats ;  for 
if  they  purchased  with  warranty  they  may  be  indemnified.  We  do  not  howeYtf  decide 
the  case  on  these  considerations,  but  on  the  ground  that  the  demandant  has  acted  fairij 
under  a  mistake,  aud  that  he  has  made  no  declaration  contrary  to  his  honest  belief  sttfae 
time,  or  with  any  intention  to  deceive  the  tenants.  And  we  think  it  clear  that  dedaisr 
tions  thus  mode  do  not  operate  in  the  nature  of  an  estoppel.  A  party  is  not  to  be  eMoppti 
to  prove  a  legal  title  to  his  estate  by  any  misrepresentation  of  its  locality  made  bf  mis- 
take, without  fraud  or  intentional  deception,  although  another  party  may  be  indeed 
thereby  to  purchase  an  adjoining  lot,  the  title  to  which  may  pnive  defectlTe.  forhe 
may  require  a  warranty ;  and  it  would  be  most  unjust  that  a  party  should  forfeit  his 
estate  by  a  mere  mistake. 

Mr.  Bigelow  sajrs,  there  must  have  been  *'  ktiowledoc  of  the  true  boundary  by  the  one 
party,  and  Ignitrance  of  it  by  the  other.'*  And  this  appears  to  be  settled  by  the  authori* 
ties  he  cites. 

See  obiter  remarks  at  close  of  opinion  in  Rutherford  v.  T^acy,  48  Mo.  335  ;  s.  o.,  8  Am. 
Rep.  104. 

In  Davenport  t.  Turpln^  43  Cal.697,  where  n.,  being  the  owner  of  the  undfTided  hslf 
of  a  parcel  of  land,  and  believing  that  he  was  the  owner  of  the  other  half ,  entered  tberean, 
and  M. ,  who  held  the  legal  title  to  the  other  half,  but  believed  the  title  was  in  H.,  with- 
drew from  the  possession ;  and  it  appeared  that  M.  did  not  attempt  to  practice  say 
deception  upon  H.  in  surrendering  the  possession,  butH.  was  as  well  informed  of  the 
state  of  the  title  as  M.,  and  did  not  rely  uix)n  any  admission  or  conduct  of  M.,  htUU  that 
the  withdrawal  of  M.  did  not  eslophim  trom  afterward  asserting  his  title  at  any  time 
within  the  period  fixed  by  the  Statute  of  Limitations.  This  case,  it  will  be  seen,  ladoed 
the  element  of  reliance. 

In  Kincaid  v.  Dormey^  61  Mo.  552,  it  was  held,  that ' '  where  parties  have  agreed  opooa 
division  line,  and  accepted  each  his  own  part,  in  accordance  therewith,  if  the  agreeneat 
was  made  and  enter«^  into  under  a  mistake  of  facts,  neither  party  is  subsequently  pre- 
cluded trom  claiming  his  rights,  asunder  such  circumstances  there  is  no  presumptloa <rf 
a  surrender  or  waiving  of  rights,  which  were  given  up  under  a  misapprehension.  *  * 
*  If  two  adjoining  proprietors  are  divided  by  a  line  which  they  suppose  to  be  the 
true  one,  each  claiming  only  to  the  true  line,  wherever  it  may  be,  they  are  not  bound  bj 
such  suppoKe<l  line,  but  must  conform  to  the  true  one,  when  ascertained.  This  case,  it 
will  be  seen,  lucked  the  elements  of  representation  and  reliance. 

So  in  Cronin  v.  Oore^  3S  Mich.  881,  it  was  held  that  the  estoppel  from  dispatia;  a 
boundary  arises  merely  from  allowing  the  adjacent  owner  to  make  improvements,  so  loaf 
as  neither  has  supposed  the  boundary  to  be  wrong.  The  court  distinguished  eaaes  of 
fixing  boundaries  by  agreement  and  practical  location,  and  observed:  "There  Isoo 
difference  between  this  case  and  most  cases  where  parties  occupy  and  define  their  ] 
sion  under  mutual  mistake,  neither  doubting  his  own  or  his  neighbor's  rights,  and 
attempting  to  either  fix  or  disturb  a  line  as  either  a  probable  or  possible  groiiDd  of 
troversy.  In  a  great  proportion  of  ejectment  suits  parties  have  acted  under  similar 
errors.  In  such  cases  improvements  not  interfered  with  operate  no  estoppel,  but  whcs 
the  possession  has  be<'n  kept  up  lonp:  enough,  tlie  statutes  require  them  to  be  paidforas 
they  were  adjudgeil  to  ha  in  this  case.  Estoppels  when  allowed  must  be  based  on  soiaa- 
thing  else  than  the  silent  pMrmission  of  improvements  by  a  party  wlio  hssnot  acted  in  bad 
faith,  or  done  any  act  which  the  otlier  party  hod  a  right  to  reerard  as  meant  to  govem  Ma 
conduct."  The  court  also  haid  :  '^In  the  present  case  the  location  of  Gore's  eastern  lias, 
in  the  first  pla<^e,  ff' wrori?:.  was  a  surveyor's  mist akj».  w'aSoh  certainly  could  not  in 
way  estop  eith(*r  Ooro  or  Stewart,  his  grantor,  wlu)  had  scild  him  four  acres,  and 
have  no  right  to  witliiiold  any  portion  of  his  grant.    This  is  not  pretended  *' 

(As  to  practical  location  and  acquiescence,  see  Turner  v.  Udker^  (M  Mo.  218  ;  s.  c,  ST  Abb* 
Rep.  320,  and  note,  2H9;  White  v.  Hapemnn,  antt,  178.) 

See  alsi).  Rcffiiohis  v.  Mutiuil  Pirc Insumnec  Company,  84  Md  Si80:  a. c  ,6Am.  KepcSTf; 
S^coml  Xatiomu  Bank  v.  Walbridge^  19  Ohio  St  419  ;  s.  c.  S  Am.  Rep.  408. 

But  there  are  some  coses  fo  the  contrary.  Thus  In  MWer'n  AppraU  84  Penn.  St  391,  it 
was  held  that  where  an  owner  of  land  in  ignorance  of  his  title  thereto,  by  a  positive  aet 
Induces  a  party  to  purchase  said  land  from  a  third  person,  and  the  transactioo  on  the  pnri 
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<if  an  concerned  is  in  good  faith,  he  cannot  aftenn'ard,  when  he  disooTers  his  true  title,  set 
It  up  against  the  purchaser.  The  court  said :  **  It  is  a  case  not  of  mere  silence  by  one 
igiiorant  of  her  rights,  but  one  where  the  positive  act  of  Mrs.  Ferguson  in  uniting  with  the 
expcntor  to  make  the  sale,  misled.  'True  (says  Gibson,  C.  J.),  the  title  of  a  party  who 
iiniorantly  encourages  another  to  purchase  will  be  postponed  ;  not  however  for  fraud,  but 
for  having  occasioned  a  loss  which  must  be  borne  by  some  one,  and  consequently  by  the 
•ntlior  of  it.'  Pavl  ▼.  Sqyibb^  12  Penn.  St.  S90.  So  Huston,  J.,  says  :  *  There  is  another  rule 
sqpially  well  settled,  where  a.t  the  time  of  a  sale  the  seller  or  any  jjerson  present  represents 
lbs  title  to  be  in  a  certain  way,  and  it  turns  out  not  to  be  so,  yet  as  against  the  person 
nakhig  the  representation  it  shall  be  as  represented.*  2  Penn.  St.  277.  In  Buchanan  ▼. 
Jfoore,  IS  S.  &  B.  806,  It  Is  said  by  Gibson.  J. :  *  If  both  were  equally  innocent  a  loss  in 
CQOwquenoe  of  the  acts  or  declarations  of  the  one  ought  not  to  be  borne  by  the  other. ' 
Ths  same  doctrine  is  asserted  in  Lewis  v.  Caivtain^  6  W.  &  S.  tSOO.  The  doctrine  of  estop- 
pel ii  largely  discussed  by  Bkll,  J.,  in  Commonwealth  ▼.  Moltt,  10  Ban*.  6ST,  wherein  he 
It  as  an  established  principle  *  that  In  all  cases  where  an  act  Is  done  or  a  statement 
by  a  party,  the  truth  or  efficacy  of  which  it  would  be  a  fraud  on  his  part  to  contro* 
v«t  or  impair,  the  character  of  an  estoppel  shall  be  given  to  it.'  See  also,  McKelvey  r, 
IVvbp,  4  W.  ft  S  8es.  Without  further  citation  the  doctrine  of  estoppel  by  acts  or  dec« 
brations  is  well  summed  up  by  Justice  Woodward  in  Beauplaml  v.  McKean,  4  Casey,  18L 
He  says :  *  The  rule  is  clear  that  mere  silence  will  postpone  only  when  silence  was  a  ftaiid; 
and  a  fraudulent  concealment  of  title  cannot  be  imputed  to  one  who  was  ignorant  that  he 
hid  a|i9(f^jae:to  conceal,  but ^)09ifive  ac/^8-  stand  on  different  ground.  For  there  his  title 
Bay  be  postponed  even  without  fraud,  in  accordance  with  an  equitable  principle  of 
vdvenal  application,  that  where  a  loss  must  necessarily  fall  on  one  of  two  Innocent  p^ 
•oos  it  shall  be  borne  l^  him  whose  act  occasioned  it.* "  And  in  Woodtoof^  v.  ZVdor.  81* 
Fson.  St.  38S,  it  was  held  that  where  one  encouraged  another  to  enter  upon  land  and  in- 
vest money  or  expend  labor,  assuming  that  he  will  thereby  acquire  title,  he  cannot  after- 
van!  question  such  title,  though  he  acted  in  ignorance  of  his  own  right.  To  the  same 
«AMt,  Atoe  V.  Bunce,  49 Mo.  231 ;  s.  o.,  8  Am.  Rep.  129.  Mr.  Bigelow  says,  "  The  F^nnsyl- 
vaaia  cases  And  little  support  in  other  States  " 

In  Raiey  v.  Williams,  Ti  Mo.  310,  the  plaintiff,  being  familiar  with  the  title  of  certain 
hada,  and  being  applied  to  by  the  defendant  for  infomation  as  to  the  title  of  8.  to  the 
S  with  a  view  of  purchasing  the  same,  as  the  plaintiff  was  aware,  answered  that  it 
(good  80  far  as  he  knew.  Uelying  upon  thift,  the  defendant  purchased  of  8.  At  the 
time  of  giving  the  information  the  plaintiff  had  a  tax  title  to  the  lands,  but  did  not  know 
or  had  forgotten  it.  Held,  that  he  was  estopped  to  assist  that  title  against  the  defendant. 
Theconii  said :  '*He  is  estopped  from  claiming  the  lots  as  thoroughly  as  though  every 
word  be  uttered  was  known  by  him  at  the  time  of  its  utterance  to  be  absolutely  false  -^ 
rioce  the  evidence  clearly  shows  that  he  knew  defendant  was  about  to  purchase  of  Sumner 
had  come  to  plaintiff  for  information,  and  relied  on  the  information  he  was  thus  obtaining. 
In  audi  circumstances  plaintiff  was  in  duty  bound  to  give  what  he  knew  to  be  correct  in- 
formation,  or  else  to  refuse  information  altogether,  and  cannot  now  shelter  himself  behind 
the  plea  of  momentary  ignorance  respecting  the  desired  information.  If  a  man  ^  makes 
a  misrepresentation  as  to  what  he  ought  to  have  known,  and  what  he  did  at  one  time  know, 
attbough  he  alleges  that  at  the  particular  moment  he  had  forgotten  it,'  and  injury  ensues, 
the  maker  of  the  misrepresention  is  equally  as  answerable,  equally  bound  to  make  such 
misrepresentation  good,  equally  estopped  from  asserting  the  contrary  of  his  misrepresenta- 
tioQ,  as  if  he  knew  when  uttering  It,  it  was  false.    Burrowcs  v.  Loch,  10  Ves.  470." 

See  Spencer  v.  Carr,  45  N.  Y.  406  ;  s.  c,  6  Am.  Rep.  112,  where  similar  forpetfulness  on 
the  part  of  an  Infant  was  held  not  to  estop.  The  court  there  said :  *'  I  should  bo  entirely 
indisposed  to  listen  to  such  an  excuse  from  an  adult,  as  that  he  had  forgotten  his  title." 

In  fitom  V.  Barker,  6  Johns.  Ch.  166 ;  10  Am.  Dec.  316,  it  Is  declared  to  bo  the  nilo  in 
equity  that  ignorance  of  one*s  legal  right  does  not  take  the  case  out  of  the  rule,  when  the 
drcamstances  would  otherwise  crefkte  an  equitable  bar,  and  that  he  who  encoura^o.s  an- 
other to  buy  of  a  third  person  a  right  to  which  he  has  himself  a  title  is  tvo  Ix)  postponed 
in  equity  to  such  a  purchaser.  The  disavowal  of  claim  by  the  true  owner  in  this  case 
was  In  ignorance  of  the  illegality  of  the  devise  under  which  the  other  party  cla"nn'(l. 

h  Hendricks  v.  Kelly,  64  Ala.  388,  a  person,  proposing  to  purchase  land,  ana  iKing  in- 
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formed  that  there  was  an  imaatisfied  deed  of  trast  aa  it  executed  bj  the  owner,  a^krd 
information  from  the  trustee  and  sole  benefleiaiy  of  the  deed,  and  was  assured  by  them 
that  the  grantor  had  the  right  to  sell  and  make  title,  and  that  the  unpaid  balance  of  iltt* 
secured  debt  could  be  realized  from  the  other  property  conveyed  by  the  deed,  i/cid,  ths|. 
such  declarations,  though  made  innocently  and  inadvertently,  operated  as  an  estopptl 
against  the  parties  making  them,  or  any  one  claiming  subsequently  under  them  vitb 
notice,  in  favor  of  the  p«^rson  to  whom  they  were  made,  if  on  the  faith,  of  them  be  oori* 
eluded  the  contract  of  purchase  from  tha  grantor.  The  court  saiid  :  **  R^resentstioo>, 
or  admissions,  which  have  been  acted  on  by  others,  especially  \«hen  made  In  answer  tt* 
inquiries  for  information  on  which  to  base  action,  and  when  ihe  purpose  of  the  inqulrj'  in 
made  known,  become  conclusive,  and  operate  as  an  estoppel  on  the  party  making  them. 
in  all  cases  between  him  and  the  person  whose  conduct  he  has  influenoed,  if  Iocs  niuiai 
«nsue  from  a  denial  of  their  truth,  i  Brick.  Dig.  296,  SS  10,  ct  seq.  The  repre9eatatkii» 
or  admissions  may  have  been  made  innocently,  and  inadvertently ;  but  they  will  htoaatK 
conclusive,  if  tlie  party  to  whom  they  are  made  is  induced  to  act  upon  them,  and  must 
sostain  injury  because  of  such  action,  unless  they  are  allowed  all  the  operation  lliry  cciulu 
have  if  true  in  point  of  fact,  and  made  deliberately." 

Mr.  Bigelow  however  says :  "  A  party's  ignorance  of  the  truth  of  the  repre«eotiiLMU 
made  by  him  will  not  remove  the  estoppel  if  he  was  in  reason  bound  to  know  the  fad,"  or 
willfully  shut  his  eyes,  or  did  not  know  whether  it  was  true  or  false,  **  or  if  his  ignonuHv 
was  the  result  of  gross  negligence,"  as  where  the  owner  of  land  consented  to  the  building: 
of  a  railway  over  it,  '*  the  work  done  being  of  that  permanent  nature  that  it  coukf  not  «»l 
be  abandoned  or  removed,  of  which  plaintilT  must  be  charged  with  full  knovdedffe,  fbf 
oould  not  afterward  treat  the  company  as  a  trespasser— certainly  not  for  the  oripiiJ 
entry  and  work  done  thereunder,  because  that  was  with  her  iiemiission ;  nor  for  using  its 
road-bed  since  then,  because  the  permission  given  to  build  the  road  carried  with  It  an  im- 
plied authority  to  use  it  when  built.  *'    HarUno  v.  MarquctU,  etc . ,  /{.  Co .,  41  Mich.  3J& 

In  Paument  v.  Churchy  88  Mich.  778,  the  court  said  :  *'  The  third  assignment  of  emtr 
relates  to  the  refusal  of  the  court  to  permit  plaintiff  to  show  that  at  the  time  of  the  ezecu 
tion  sale  of  the  property  in  dispute  to  defendants  he,  plaintiif,  did  not  know  of  any  de- 
fects in  the  Judicial  proceedings  which  would  render  the  Judgment  and  ezecation  salr 
thereunder  void .  The  defendants,  execution  purchasers,  did  not  claim  title  to  this  prop* 
erty  under  a  valid  Judgment  and  execution  sale.  Their  claim  was  that  plaintiff,  supposing 
that  a  valid  Judgment  had  been  rendered,  requested  Uie  release  of  certain  property  whidi 
bad  been  seized,  offering  to  and  actually  turning  out  this  property  to  be  sold  in  lieu  thereof. 
and  that  these  facts  and  his  presence  at  the  sale  and  conduct  thereat  as  a  bidder  and  oUmt. 
wise,  estopped  him  from  denying  the  title  which  they  had  thus  acquired.  The  plsiotilT 
knew  that  a  Judgment  had  been  rendered  against  himself  and  others,  and  that  the  propertv 
wasbeingsold  to  satisfy  that  Judgment.  He  apparently  took  no  steps  to  ascertain  whether 
the  proceedings  had  been  regular  and  a  valid  Judgment  rendered  or  not.  If  irregvlar.  be 
dearly  could  waive  the  Irregularity,  and  this  he  might  do  by  ai^tions  as  wdl  as  by  wonis, 
and  the  effect  upon  the  defendants  would  be  precisely  the  same  whether  he  knew  of  tbr 
defective  proceedings  previous  to  the  sale  or  not.  We  think  the  court  did  not  err  in  n- 
Jecting  his  testimony." 

In  Coleman  v.  Pcarce^  li6  Minn.  1^  the  court  said  :  "  The  contention  of  the  defendsn* 
Pearce  that  he  was  innocent  of  any  intentional  wrong  or  deception  tn  the  statementa  be 
personally  made  to  the  plaintiff  concerning  the  transaction,  for  the  reaaon  that  be  bad 
been  himself  deceived  by  his  partner  in  reference  thereto,  and  actually  believed  in  tbe 
truth  of  the  statements  when  he  made  them,  is  of  no  avail  as  a  defense.  His  position  m 
a  copartner  gave  him  the  right  to  know  and  the  means  of  ascertaining  the  actoal  facts  in 
resiieot  to  all  matters  connected  with  tlie  partnership,  and  it  imposed  npon  him  the  duty 
of  knowing  the  exact  truth  as  to  any  statement  mado  by  him  concerning  its  traassctioos 
to  any  customer  dealing  with  the  firm,  and  entitled  to  the  information.  When  the  defend- 
ant Pearce  therefore  represented  to  the  plaintiff  that  the  firm  of  which  he  was  a  nmnU'r 
was  actually  holding  his  wheat  as  his  factor  in  placft  of  O'Neill,  he  was  bound  to  know 
wh^her  it  was  true  or  not.  Want  of  knowledge,  under  the  circumstanoes,  was  an  sc:  <f 
culpable  negligence  on  his  part,  to  which  the  law  affixes  the  same  consequences  as  U  nn 
Intentional  and  known  misrepresentation.*' 
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In  Ptnee  t.  Arbuekltt  S2  Minn.  417,  A.  executed  and  acknowledged  a  deed  in  Uank  a* 
toptttiea,  dewsriptlon,  oonsideration,  and  date,  and  delivered  It  to  B.,  with  authority  to 
MB  the  land,  fill  the  Uanks,  and  deliver  the  deed.  B.  filled  the  blanks  to  himself  a« 
paBtee^and  deeded  the  land  conveyed  toC,  who  deeded  to  D.,both  C.  and  D.  beln^ 
ISDonnt  of  the  circiimstances  of  theexecution  of  A.*s deed.  HisZd,  that  A.  was  estopped 
to  controvert  D.  ^s  title.  The  court  said  he  was  guilty  of  ^  such  culpable  negligence  that  he 
ought  to  be  charged  with  its  natural  consequences,  Just  as  though  he  had  actually  in- 
tended them.** 

In  ConHnenial  Nat,  Batik  v.  NaL  Ek,  of  the  Oommtmweaith,  60  N.  T.  575,  a  bank  was 
hdd  estopped  by  its  teller^s  pronouncing  the  oertiflcstion  of  a  check  presented  to  him  to 
bo  genofaie,  when  in  fact  it  was  forged.  The  court  said  that  it  is  not  necessary  to  an 
iwinitahle  estoppel  that  the  party  should  design  to  mislead,  and  adopted  the  language 
of  Frteman  v.  Cook6^2  Exch.  654,  *Mf  whatever  a  man's  real  intentions  may  be,  he 
fhoold  conduct  himself  that  a  reasonable  man  would  take  the  representation  to  be  true, 
and  beUeve  that  it  was  meant  that  he  should  act  upon  it,  and  he  did  act  upon  it  as  true, 
the  party  nuUdng  the  representation  would  be  equally  precluded  from  contesting  its 
trath ;  and  conduct  by  n^Ugence  or  omission,  where  there  is  a  duty  cast  upon  any  person  by 
vsge  of  trade  or  otherwise  to  disclose  the  truth,  may  often  have  the  same  effect.** 
Vbero  it  is  a  breach  of  good  faith  to  allow  the  tnith  to  be  shown,  then  an  admission  will 
eotop.  Oaylord  v.  VanLoAn,  15  Wend.  SOB.  The  same  doctrine  was  held  in  Blair  v. 
ir<itt,aiK.  T.  113,  where  the  plaintiff  having  stated  to  the  defendant  that  B.  was  the 
ovaer  of  a  judgment  recorded  by  the  plaintiff,  and  had  the  right  to  cancel  it,  and  the  de- 
fendant paid  E.  a  certain  annount  and  he  canceled  the  Judgrment.  it  was  held  that  the 
Irtsinciff  was  estopped  from  asserting  his  ownership. 

In  Davenport  Cent.  R.  (^o.  v«  Davenport  OaslightCo.t  43  Iowa,  801  .*a  gas  company, 
with  the  permission  of  the  municipal  authorities,  had  laid  down  and  was  maintaining  its 
pipes  in  the  streets  of  a  city,  and  a  street  railway  company  was  incorrectly  informed  by 
eaipk>yees  of  the  gas  company  respecting  the  location  of  the  pipes,  so  that  the  railway 
track  was  laid  over  them.  The  court  oltUer  observed  :  '*  We  are  inclined  to  think  too 
tliat  it  was  the  defendant*s  duty,  in  view  of  the  rights  which  others  might  acquire  in  the 
olrMi,  to  know  the  precise  location  of  the  pipes  and  be  able  to  give  correct  information 
to  those  who  had  a  right  to  demand  it.  If  we  are  correct,  and  the  company  did  wrongly 
iepres»xt  the  location  of  the  pipes  so  as  to  lead  plaintiff  to  lay  its  track  over  them  when 
it  was  seeking  to  avoid  them,  and  seeking  information  from  the  defendant  for  the  pur« 
pose  of  avoiding  them,  then  we  think  the  defendant  would  be  estopped  from  claiming  the 
light  to  disturb  the  plaintifTs  track,  even  though  the  defendant  was  mistaken  in  rogard 
to  the  locaticn  of  the  pipes  at  the  time  the  represeotatlons  were  mado.  '* 

In  Mutual  lAft  Ingwrance  Co.  v.  Norris,  81  N.  J.  Eq.  68S,  it  is  said  :  *'  Tlie  main  pur- 
pose of  the  doctrine  is  to  prevent  fraud ;  there  can  therefore  be  no  estoppel  without 
fitand,  either  actual  or  legal.  Hence,  to  impart  this  virtue  to  a  representation,  it  must  be 
■Hide  by  a  person  with  knowledge  of  the  truth,  or  what  is  the  same  thing  in  legal  ethl(ts, 
\j  a  person  whose  duty  it  is  to  know  the  truth,  to  one  who  is  ignorant  of  it.** 

InSUm  V.  Crouchtr,  IDeO.,  F.  &  J.  518,  H.  procured  a  loan  on  mortgage  of  lands 
which  the  owner  had  agreed  to  lease  him  for  ninety-eight  years,  the  owner  assuring  the 
mortgagee,  before  the  loan,  that  he  would  grant  the  lease  Subsequently  it  was  dis- 
oovered  that  the  owner  had  granted  a  lease,  which  was  outstanding.  The  mortgagor  was 
hiaolvent.  Held,  that  the  owner  was  estopped  to  assert  that  he  had  forgotten  the  lease, 
and  was  liaMe  to  reimburse  the  mortgagee. 

This  cose  was  followed  in  Buttis  v.  JVobfe,  86  Iowa,  618.  The  court  said  :  **  It  is  urged 
however  that  the  doctrine  of  estoppel  ought  not  to  be  applied  for  the  reason,  as  plaintiff 
ti^ififfl,  that  ho  had  no  i)er8onal  knowledge  that  his  tax  deed  or  title  covered  the  lot  in 
eontrover^.  The  evidence  shows  that  the  plaintiff  purchased  and  took  on  assignment  of 
the  certificate  of  tax  sale,  lo^g  prior  to  the  time  when  the  defendant  purchased  the  lot 
and  entered  thereon  and  made  improvements  and  has  held  this  certificate  down  to  the 
time  he  procured  his  tax  deed  thereon.  It  must  be  presumed  that  i^'hen  he  purchased 
and  took  an  assignment  of  the  certificate,  the  plaintiff  had  knowledge  of  its  contents. 
The  lot  is  situated  in  the  same  village  where  the  plaintiff  has  for  many  years  resided,  and 
to  his  residence  and  place  of  business,  and  still  nearer  to  a  public  house  where  he 
liathe  habit  of  froquentJng.    He  had  the  most  ample  opportimities  of  knowing  tb« 
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idtuatioii  aad  condition  of  the  lot  and  of  his  own  claim  or  interefit  therein.  The  whole  efl« 
denoe  in  the  case  convinces  us  that  he  must  have  had  knowledge  oC  these  facta,  and  thil 
all  that  can  be  claimed  in.  his  behalf  is,  that  he  may  have  forigoUen.  for  the  Umsi  Chat 
he  had  a  daim  on  the  lot  arising  out  of  a  sale  thereof  for  taxes,  and  hence  rensiaed 
silent  in  reference  to  it  while  the  defendant  was  improving  the  same,  etc  ,  which  would 
exonerate  the  plaintiff  from  any  moral  frand  in  the  premises,  but  not  from  the  lepcal 
consequences  of  his  conduct.'* 

A.  and  D.  owned  adjoining  lots  in  a  dty  addition,  D.  had  his  lot  surveyed  by  the 
surveyor  who  laid  out  the  addition,  and  commenced  to  build  his  house  up  to  the  weoters 
boundary  line.  A.  relying  upon  D/s  survey  measured  oiT  25  feet  westward,  and  boiltsp 
to  his  western  boundary  line,  finishing  his  house  months  l)efore  D.  finished  his,  sad  1^ 
permission  used  D.*s  fence  for  the  eastern  wall  of  his  cool  shed.  Eight  yean  altoieiiJ, 
A.  discovered  that  D.  encroached  upon  his  lot  four  inches,  and  commenced  an  actkiB  of 
ejectment.  Heid,  that  these  facts  constituted  an  estoppel,  and  that  A.'8  ignorsnoe  of 
the  true  line  was  immaterial,  the  question  being  one  of  estoppel  by  acta  in  pcUi.  AeUm  v. 
Dfoley,  6  Mo.  App.  888. 

In  TrtniUm  Bankino  Co.r,  Sherman,  N.T.  App.,  the  court  said,  obitt  r:  *'It  is  not  neoMMiy 
now  to  oonsider  what  are  the  limitations,  if  any,  to  this  doctrine.  But  as  a  general  ndeit 
would  seem  to  be  Just  that  if  a  person  does  an  act  at  the  suggestiuu  and  request  of  aa- 
other,  the  other  shall  not  be  permitted  to  avoid  the  act  when  it  turns  out  to  the  prejadlee 
of  an  antecedent  right  or  interest  of  his  own.  although  the  advice  <m  which  the  ottar 
party  acted  was  given  innocently  and  in  ignorance  of  his  claim.  The  anthorttiereatslttik 
the  doctrine  that  the  owner  of  land  may  by  an  act  in  pais  preclude  Mm«^f  from  saowi- 
ing  his  legal  title.  But  it  is  obvious  that  the  doctrine  should  be  careftdly  and  sparinrtr 
applied,  and  only  on  the  disclosure  of  clear  and  satisfactory  grounds  or  jotioe  andeqntty. 
It  is  opposed  to  the  letter  of  the  statute  of  frauds,  and  it  would  greatly  tend  to  the  is- 
seourity  of  titles  If  they  were  allowed  to  be  affected  by  parol  evidence  of  light  ordoobtfol 
character.  To  authorise  the  finding  of  an  estoppel  in  pais  against  the  legal  owner  of 
land  there  must  be  shown,  we  think,  either  actual  fraud,  or  fault  or  negligence  equivalent 
to  fhuid,  on  his  part  in  concealing  his  title ;  or  that  he  was  silent  when  the  drcumstaaoef 
would  impel  an  honest  man  to  speak,  or  such  actual  intervention  on  his  part  as  In  Slom 
V  Barker,  6  Johns.  Ch.  166,  so  as  to  render  it  just  that  as  between  him  and  the  psity 
acting  upon  his  suggestion  he  should  bear  the  loss.  Moreover  the  party  setting  up  the 
estoppel  must  be  free  from  the  imputation  of  laches,  in  acting  upon  the  belief  of  owov 
ship  by  one  who  has  no  right.** 

In  Mayer  v.  Erhofxtt,  88  HI.  4S2,  it  was  said,  that  where  a  party  sells  notes  for  the  ptj- 
ment  of  which  a  vendor*s  lien  is  reserved  in  his  deed,  innocently  representing  that  sB  lbs 
other  and  prior  notes  have  been  paid,  leaving  those  sold  the  only  lien,  he  will  be  estopped 
from  enforcing  his  lien  &:>  to  a  prior  note  against  the  purchaser,  and  the  latter  will  have 
the  first  lien.  It  did  not  appear  however  by  the  evidence  that  he  was  unmindful  of  the 
existence  of  the  prior  note  at  tlie  time,  but  the  court  thought  that  conceding  that  tsot.  It 
would  not  avail  him  ;  observing  :  "  A  very  low  degree  of  diligence  and  capacity  In  his 
affairs,  it  would  seem,'  would  have  enabled  him  to  have  kept  these  things  in  mind  ;  sad 
to  say  that  he  did  not  do  so,  would,  in  our  opinion,  amount  to  a  confession  that  he  was 
grossly  negligent.  In  Smith  v.  Newton,  S3  111.  S30,  where  Bmlth  made  representations  is 
regard  to  the  state  of  his  title,  upon  the  faith  of  which  Newton  purchased  certain 
it  was  said,  *the  statements  of  the  defendant  in  error  caused  the  purchase  of  the 
by  thepIoIntifT  in  error,  and  equity  demands  he  shall  not  now  urge  any  defect  in  the  Utis 
to  the  injury  of  the  purchaser.  It  is  immaterial  whether  the  defendant  in  error  knew  the 
state  of  title  or  not.  He  ought  to  have  known  it  to  be  good,  to  have  Justified  him  in 
giving  to  the  plaintiff  Iii  error  the  assurances  ho  did  *  *  If  an  equitable  estoppel 
can  be  made  out,  it  has  been  established  in  this  case.*  And  this  Is  believed  to  be  In  aoc«rd« 
ance  with  the  weight  of  the  modem  authorities  on  the  subject.** 

So  where  one  proposing  to  buy  certain  notes  given  for  land,  Inquired  of  the  maker  and 
was  assured  by  him  that  thoy  were  all  right,  he  was  held  estopped  to  set  up  that  the  quantity 
of  land  did  not  hold  out,  and  thus  the 'consideration  had  failed,  he  having  three  yean  to 
find  out  the  facts.  Stoeezea  v.  CoUins,  40  Iowa,  640.  In  Smith  v.  Cramer,  89  Iowa,  41S, aa 
action  of  replevin  to  recover  a  horse  taken  under  execution,  the  plaintiff  alleged  that  the 
Judgment  under  which  execution  issued  was  void  ;  defendant  answered  that  plaintiff  lisd 
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plMded  eoeh  judsment  in  another  action  between  the  parties.  In  which  defendant  who  was 
plaintiff  therein,  had  dismissed  the  cause  ;  plaintiff  replied  tliat  he  was  then  iterant  of 
the  fiacts  which  rendered  the  judgment  void.  Heldt  that  plaintiff  would  be  concluded  by 
ignorance  which  was  the  result  of  gross  negligence,  such  as  neglecting  for  two  years  to 
make  InQOlrlfls  concerning  the  facta. 

In  Preaton  v.  ifann,  25  Conn.  118,  where  one,  with  a  view  of  purchasing  a  promissory 
note,  to  which  the  defendant  was  nominally  a  party,  inquired  of  him  respecting  such 
note,  stating  all  the  particulars,  and  that  he  proposed  to  buy  it,  and  the  latter  replied  that 
it  was  a  good  note  and  would  be  paid,  it  was  held  that  the  defendant  was  bound  to  know 
that  he  would  be  understood  as  speaking  intelligently,  of  a  contract  with  which  he  was 
famOiar.  and  that  he  could  not  afterward  be  permitted  to  claim  that  the  note  was  invalid, 
bf  reason  of  a  defense  of  which  he  was  ignorant  when  he  made  .such  representations. 
Tint  ooart  said  :  "  Whaterer  the  motive  may  be,  if  one  so  acts  or  speaks  that  the  natural 
eoBwqiQeDce  of  his  words  or  conduct  will  be  to  influence  another  to  change  his  condition, 
he  is  legally  chargeable  with  an  intent,  a  willful  design,  to  induce  the  other  to  believe  him, 
and  to  act  upon  that  belief,  if  such  prove  to  be  the  actual  result."  **  Inasmuch  as  the 
doctrine  of  estoppel  especially  concerns  conscience  and  equity,  ignorance,  unaccompanied 
with  cnlpablllty  of  any  kind,  ought  to  excuse  conduct  and  language  which  would  otherwise 
render  the  author  justly  responsible  for  the  injury  resulting  to  another  who  had  placed 
«oalIdence  in  them."  The  court  instance  silence  through  ignorance.  They  continue  : 
**  There  are  however  other  eases  where  the  excuse  of  ignorance  cannot  be  permitted  to 
avail,  wiUiout  defeating  the  veiy  principle  of  justice  upon  which  the  doctrine  of  estoppel 
is  founded.  It  would  seem  that  where  the  alleged  ignorance  involves  gross  culpability, 
there  should  be  a  limit  to  the  facility  with  which  a  party  whose  words  or  conduct  have 
misled  another  to  the  latter^s  Injury  should  be  permitted  to  qualify  his  responsibility  by 
pleading  his  own  fault.**  The  same  principle  was  recognized  in  Calhoun  v.  Richardaorit 
3D  Gonn.  210.  As  to  estoppel  of  a  party  whose  signature  has  been  forged  see  ShisUr  v.  Van 
DOm,  SSPenn.  8t.  447  ;  s.  c.,  87  Am.  Rep.  702.  and  note,  704  ;  Workman  v.  WrigkU  83 
Ohio  St.  405;  a.  o.,  81  Am.  Rep.  646,  and  note,  569  :  Helms  v.  Wavne  Agric.  Co.,  ante,  147. 

In  BeardtUy  v.  Foot,  14  Ohio  St.  414,  the  like  was  held,  where  one  inquired  of  another  if 
he  had  any  dalm  or  lien  upon  certain  land,  informing  him  that  he  was  proposing  to  buy 
it  if  clear,  and  was  answered  in  the  negative,  that  the  other  was  estopped  from  claiming 
on  a  judgment  which  was  unsatisfied  in  fact  and  of  record,  although  he  supposed  at  the 
time  that  It  waa  paid.  The  court  said  :  "  We  think  an  estoppel  may  arise  from  admissions 
and  dedarationa  made  without  any  fraudulent  purpose.  The  circumstances  may  be  such 
that  *good  conscience  and  honest  dealing*  may  require  a  party  to  bear  the  consequences 
^  his  own  ne^lgent  mistake,  instead  of  throwing  the  resulting  loss  upon  another  whom 
he  has  misled . "  ^*  It  was  a  virtual  declaration  that  any  judgments  in  his  favor,  standing 
apparently  unsatisfied  upon  the  record,  and  which  would  be  a  lien  upon  the  property  In 
qmeation,  were  in  fact  satisfied." 

In  Oopdand  ▼.  CoptUind^  28  Me.  625,  it  was  said  obiter:  ** that  the  act  or  declaration  of 
the  party  roust  be  willful,  that  is,  with  knowledge  of  the  facts  upon  which  any  right  he 
may  have  must  depend,  or  with  an  Intention  to  deceive  the  other  party ;  he  must,  at  least 
it  would  seem,  be  awara  that  he  is  giving  countenance  to  the  alteration  of  the  conduct  of 
the  other,  whereby  he  will  be  injured  tf  the  representation  be  untrue,"  citing  Storra  v. 
Barker,  6  Johns.  Ch.  106. 

See  Fitli€r  t.  BeefnoUh,  80  Wis.  55 ;  s.  o..  11  Am.  Rep.  546,  where  the  case  of  leaving  a 
deed  ezecntad  ao  exposed  that  it  may  readily  be  stolen  and  delivered  to  an  innocent  pur- 
chaser, is  considered  obiter. 

As  to  sstoppel  by  negligence  In  signing  an  Instrument  without  reading  it^  see  RuddeU 
▼.  DOmom  ante,  158. 

voL.xxxvni— 41 
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Ukiybbsal  Lifb  Insurakce  Ooxpaky  t.  WmnsHBiD. 

a»MiH.sw.) 

Inwranee-'^condititm  precedent  ^ir^fuiustionm 

A  policy  of  life  insurance  provided  that  a  paid-up  policy  would  be  ianed, 
upon  default  in  payment  of  any  premium  after  three  annual  pajmenta,  m 
condition  of  the  surrender  of  the  original  policy,  duly  receipted,  witbli 
sixty  days  after  such  default.  Held,  a  condition  precedent,  not  exeoied  by 
the  fact  that  the  insurer  was  enjoined  during  the  sixty  days  from  \mang 
any  policies.* 

SUIT  for  a  paid-up  life  policy.    The  opinion  states  the  poinl 
The  plaintiff  had  judgment  below. 

J.  H.  Watson,  for  appellant. 

PUlmatiy  PUtman  &  Smith,  for  appellee. 

Campbell,  J.  The  assured  had  an  option  to  pay  the  stipnlated 
premiums  and  thereby  continue  the  policy  in  force,  or  to  make  de- 
fault in  payment  and  abandon  the  policy,  or  to  obtain  a  paid-np 
term  policy  as  provided  for  ;  but  in  order  to  entitle  himself  to  % 
paid-up  term-policy  he  was  required,  within  sixty  days  after  deboH 
in  payment  of  the  premium,  to  deliver  the  original  policy,  dalj 
receipted,  to  the  company.  This  was  a  condition  precedent  npon 
the  performance  of  which  a  right  was  to  accrue  to  the  assured  to 
have  a  new  policy  on  his  life  for  a  prescribed  time. 

The  fact  that  the  company  was  enjoined  from  the  perfonnaDoe 
of  corporate  acts  except  as  stated  in  the  order  for  injunction,  aod 
was  thus  temporarily  disabled  to  issue  a  paid-up  term  policy  to  the 
assured  if  he  had  within  sixty  days  after  his  default  in  payment 
delivered  his  policy,  duly  receipted,  to  the  company,  did  not  change 
the  terms  on  which  alone  he  was  entitled  to  a  paid-up  term  policy. 
The  right  to  such  a  policy  did  not  depend  on  any  act  or  omission 
of  the  company,  but  on  something  to  be  done  by  the  assured.  It 
was  at  his  option  to  secure  a  right  by  certain  acts ;  and  althongh 

•  See  WiXMtuton  ▼.  2Vat.  F.  Im.  Co.  0*  N.  T.  400).  tt  Am.  BapJML 
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the  oompany  may  not  have  responded  to  his  demand,  his  right 
would  ha?e  been  made  clear  by  the  concurrence  of  those  acts  by 
which  it  was  to  arise. 

Although  tho  company  was  enjoined  from  issuing  a  paid-up 
term  policy,  the  assured  was  not  hindered  from  doing  what  would 
haTe  entitled  him  to  such  policy,  and  which  could  have  been  en« 
forced  if  ho  had  entitled  himself  to  it. 

The  doctrine  that  the  obligation  to  perform  some  act  in  order  to 
entitle  a  party  to  recover  against  the  other  party  to  a  contract  is 
excnsed  by  the  fact  that  such  other  party  is  disabled  to  do  what  he 
has  undertaken  to  do,  is  not  applicable  here. 

The  question  presented  by  this  case  is,  whether  the  temporary 
and  transient  interference  by  injunction  with  the  regular  exercise 
of  its  corporate  powers  by  the  insurance  company  entitled  the 
assured  to  demand  a  new  policy  upon  conditions  different  from 
those  stipulated  in  tho  policy. 

The  assured  was  required  to  do  something  which  he  alone  could 
do,  without  which  he  had  no  right.  The  obligation  of  the  com- 
pany was  to  spring  from  the  doing  of  tho  thing  stipulated  to  be 
done  by  the  assured.  Tho  temporary  incapacity  of  the  company  to 
issue  a  paid  up  term  policy,  if  it  had  been  called  for,  did  not  en- 
title the  assured  to  pretermit  what  he  was  required  to  do  to  create 
a  liability  against  the  company,  and  subsequently  to  call  for  a 
recognition  of  the  right  he  had  lost  by  his  own  delay.  He  shonld 
have  performed  the  conditions  imposed  on  him,  and  his  right  would 
have  been  clear.  Had  he  sent  the  policy,  duly  receipted,  to  the 
company  within  sixty  days  after  the  default  in  payment  of  the 
pi^mium,  it  cannot  be  affirmed  that  a  paid-up  term  policy  would 
not  have  been  issued.  The  injunction  might  have  been  so  modified 
as  to  allow  the  company  to  issue  such  policy.  It  is  so  manifestly 
proper  that  it  should  have  been  that  it  may  be  assumed  that  it 
would  have  been,  and  that  the  assured  would  have  received  the 
paid  up  term  policy  to  which  he  would  have  been  entitled  if  within 
sixty  days  after  default  in  payment  he  had  delivered  the  policy, 
duly  receipted,  to  the  company.  If  not,  his  right  and  tho  lability 
of  the  company  would  still  have  been  clear.  Tho  restraint  of  the 
company  proved  to  be  temporary.  The  assured  had  no  ricrht  to 
assume  that  it  would  be  perpetual.  The  hinderance  to  the  per- 
formance of  corporate  acts  by  the  company  was  not  in  its  own  act 
or  by  its  procurement.    It  had  not  disabled  itself  from   issuing^  a 
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paid-up  term  policy.    It  had  not  soaght  the  iDJanction,  altboagk 
it  had  60  acted  as  to  subject  itself  to  it. 

This  case  is  obyiouslj  distinguishable  from  In  re  Albert  Lift 
Assurance  Company^  L.  B.,  9  Eq.  703,  relied  on  by  the  counsel  for 
the  appellee.  In  that  case  the  assured  had  to  perform  a  condition, 
the  performance  of  which  entitled  him  to  certain  benefits,  and  be- 
fore the  day  arrived  on  which  he  was  to  perform  the  condidoii, 
**  the  company  rendered  it  absolutely  impossible,  by  their  own  act, 
for  him  to  perform  that  condition."  Because,  hy  its  own  ad^  that 
company  e?^«rmine<i  the  contract,  for  all  practical  purposes,  it  wu 
held  that  non-payment  of  the  premium  due  after  that  act  did  not 
affect  the  claim  of  the  policy-holder.  In  the  case  at  bar  the  con- 
tract was  determined  by  the  policy-holder — by  his  failure  to  pay 
the  premium,  and  by  his  failure  to  do  what  was  necessary  to  entitle 
him  to  a  paid-up  term  policy  —  and  the  company  was  not  absolately 
incapacitated  to  comply  with  what  would  have  been  its  obligar 
tion  if  the  assured  had  done  what  was  necessary  on  his  part.  He 
was  at  least  bound  to  signify  his  election  to  take  a  paid-up  term 
policy,  and  could  not  refuse  to  pay  the  premium  because  of  the 
embarrassment  of  the  company,  fail  to  signify  his  option  to  have 
a  paid-up  term  policy,  and  long  afterward  ol^in  what  he 
thought  it  not  worth  his  while  to  claim  in  accordance  with  the 
iierms  of  the  policy.  Affirmative  action  on  his  part  within  thepre- 
;8oribed  time  was  essential  to  counteract  the  effect  of  his  defanlt  in 
payment  of  the  premium,  and  evince  his  purpose  not  to  abandon 
the  policy.  It  is  evident  that  the  policy  was  abandoned  by  the 
assured,  and  that  the  claim  for  a  paid-up  term  policy  is  an  afte^ 
thought.     It  is  not  maintainable. 

Decree  overruling  demurrer  reversed,  and  demurrer  sustained 

and  bill  dismissed. 

Decree  reversed. 


Oa&badinb  y.  Garbadihs. 

(58  Mlas.  986.)    • 

Gift — delinery, 

A.  and  B.,  brothers,  buried  two  boxes  of  silver  dollars  belonging  to  then 
equally.  A.  died  and  G.  was  appointed  his  executor.  Suboequantlj  B.  told  C. 
and  others  that  he  wanted  a  third  brother,  D.,  to  kave  his  share  of  tb« 
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tmsarB,  after  B.'8  death.  SubBequently  G.  and  D.  with  the  ooaMBt  aod 
urifltanoe  of  B.,diBinterred  the  monej  daring  B.'s  life,  and  deposited  it  in  a. 
house  occupied  bj  B.  and  C.  Six  days  later  B.  died,  and  after  his  barial  the^ 
Bonej  was  equally  divided  between  C.  and  D.     Held,  a  valid  delivery:* 

APPEAL  from  executor's  accounting.     The  opinbn  states  tfaft^ 
case.    The  heirs  had  judgment  below. 

Barrt/  di  Beckett,  for  appellant 

H'ed  BeaU,  for  appellee. 

Chalmbbs^  0.  J.  Thomas  G.  Oarradine,  administrator  of  hiB^ 
deceased  brother,  Bird  Carradine,  omitted  in  his  final  settlement  to 
account  for  $671  of  Mexican  coinage  which  he  was  known  to  have 
in  his  possession,  and  which  the  distributees  claimed  as  belonging^ 
to  the  estate  of  the  decedent,  but  which  he  asserted  was  bis  own 
property.  The  chancellor  sustained  an  exception  to  his  account 
based  on  such  omission,  and  compelled  him  to  account  for  the- 
monej ;  and  from  this  decree  he  appeals.  His  title  to  the  mone^ 
rests  upon  an  alleged  gift  of  it  to  himself  by  his  deceased  brother, 
and  the  validity  of  the  gift  depends  upon  the  question  of  whether 
or  not  it  was  perfected  by  a  delivery  of  the  money.  The  facts  are 
asfoUows:  The  deceased,  Bird  Carradine,  in  conjunction  with 
another  brother,  William  G.  Carradine,  buried  in  1863  a  sum  of 
Mexican  silver  dollars ;  which  belonged  in  equal  portions  to  tho 
two.  William  died  a  few  years  after  the  close  of  the  war,  the 
money  remaining  buried.  His  son,  B.  C.  Carradine,  became  hia 
executor,  but  the  money  was  permitted  to  remain  in  the  earth.  la 
1876,  Bird  Carradine,  who  was  very  old,  and  unmarried,  and 
rapidly  growing  feeble,  told  B.  C.  that  he  wanted  his  brother 
Thomas  to  have  his  portion  of  tho  buried  treasure,  and  that  after 
his  death  it  must  be  dug  up  and  equally  divided  between  said 
Thomas  and  said  B.  C,  as  the  executor  of  his  father's  estate.  Uo 
made  the  same  statement  and  direction  to  Thomas.  A  few  days 
before  his  death  however  he  and  B.  C.  changed  their  minds,  and 
concluded  to  disinter  the  money  at  once.  They  sent  for  Thomas, 
and  he  and  B.  0.  proceeded  to  make  search  for  the  money,  which 
was  in  two  boxes.  One  box  they  found  readily,  and  this  box 
Thomas  proposed  to  appropriate  ;  but  B.  C.  objecting,  they  con« 

*  See  Fiwiiffv.  Fowior,  (80  N.  7.  4S8),  16  Am.  Bep.43lb 
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tinued  their  search  for  the  other.  They  failed  to  find  it,  and  after 
many  honrs  of  vain  attempt  to  do  so,  were  forced  to  bring  Bird 
Oarradine  to  the  scene.  Directed  by  him,  they  soon  found  the 
other  box.  Both  boxes  were  carried  to  the  honse  jointly  occupied 
by  Bird  and  B.  G.  Gari-adine,  in  the  grounds  connected  with  which 
they  had  been  buried.  Six  days  afterward  Bird  Oarradine  died, 
and  the  day  after  his  burial  the  money  was  equally  divided  between 
B.  0.  and  Thomas,  in  accordance  with  the  directions  previously 
given  by  the  deceased.  Some  months  thereafter  Thomas  qualified 
as  administrator  of  his  brother's  estate.  B.  C.  Oarradine  sets  up 
no  claim  to  the  money  in  question,  either  on  behalf  of  himself  or 
his  father's  estate,  but  some  of  the  other  heirs-at-law  of  Birdcoo- 
tend  that  there  was  no  such  delivery  ofit  as  to  pass  title  to  Thomas, 
and  this  view  was  taken  by  the  chancellor.  We  do  not  concur  in 
this  view.  Delivery  of  personal  property  is  essential  to  a  gift, 
whether  fn/6r  vivos  or  causa  mortis^  but  it  is  not  essential  in  either 
case  that  it  should  be  simultaneous  with  the  wordrof  donatioD. 
It  may  either  precede  or  succeed  the  words.  If  it  precede  the 
words,  so  that  the  property  is  already  in  possession  of  the  donee, 
no  new  delivery  is  necessary ;  if  it  succeeds  the  words,  it  makes 
perfect  that  which  was  before  inchoate.  In  the  case  at  bar  the 
words  had  been  previously  spoken,  both  to  the  donee  and  to  the 
nephew,  B.  0.  Oarradine.  The  subsequent  sending  for  the  donee, 
the  directions  to  dig  up  the  money,  the  identification  of  the  place 
where  it  was  to  be  found,  the  disinterment  of  it  in  obedience  to  the 
directions,  and  the  manual  possession  of  it  by  the  donee  in  its 
transportation  to  the  house,  constituted  a  delivery  and  perfected 
the  gift  That  it  was  not  divided  between  the  donee  and  the  other 
joint-owner  does  not  affect  the  result,  nor  does  its  temporaiy 
deposit  in  the  house  jointly  occupied  by  the  deceased  and  the  other 
joint-owner.  It  was  during  this  time  no  more  in  the  possession  of 
the  deceased  than  of  the  nephew,  the  legal  owner  of  one-half  of 
it ;  and  it  is  well  settled  that  a  donatio  causa  mortis  is  good  if  the 
property  is  either  delivered  to  one  person  to  be  given  to  another 
after  the  death  of  the  donor,  or  if  being  already  in  the  possession 
of  a  third  person,  it  is  left  there  with  directions  to  be  so  given. 
Even  if  the  gift  in  this  case  should  be  held  not  good  as  a  donaSis 
inter  vivos  because  the  subject  of  it  was  left  in  the  possession  of  B- 
0.  Carradine,'it  became  effective  as  a  donatio  causa  mortis  by  leaving 
it  with  him  for  Thomas  Q.  Oarradine,  after  the  death  of  thedouiV 
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Soutkerland  y.  Sauth&rland^  5  Bash,  592  ;  Waring  y.  Edmonds, 
11  Mi  424  ;  Wjfble  v.  McPheeiers,  62  lod,  393  ;  Sinker  y.  Rinker, 
20  id.  185 ;  Orymes  y.  Hone,  49  N.  Y.  17 ;  8.  o.,  10  Am.  Rep.  313  ; 
AUen  y.  Ootoan,  23  N.  Y.  502  ;  Carradine  y.  CoUinSy  7  Smed.  &  M. 
428. 

There  was  no  error  in  therefasalof  the  chancellor  to  award  a 
trial  by  jary.  There  was  no  question  of  fact  to  *be  determined, 
there  being  no  conflicting  eyidence ;  and  eyen  if  there  had  been, 
the  granting  of  a  jary  trial,  in  the  Chancery  Court,  where  no 
statute  prescribes  one,  is  always  discretionary  with  the  chancellor, 
SB  has  seyeral  times  heretofore  been  announced  by  this  court. 

Decree  reyersed  and  cause  remanded  for  a  decree  in  the  Chancery 
Court  in  accordance  with  the  yiews  announced  in  this  opinion. 

Judgment  (accordingly. 


Mahok  y.  Oitt  of  Coluxbus. 

(68  Min.  810.) 
earporaUtm  —  contract  —  right  of  r€ici»8ion, 

A  dty  leued  its  water  works  for  fifteen  years  to  a  citixen,  who  contracted  to 
keep  the  machinery  in  order,  to  ran  the  pamps  in  case  of  fire;  and  to  keep 
the  reseryoir  filled.  The  city  was  to  pay  him  nothing,  bat  gave  him  the 
priyilege  of  supplying  citisens  with  water  for  compensation.  The  lessee 
gate  secarity  for  faithfal  performance.  The  lessee  became  habitaally 
dmnken,  neglected  to  keep  a  sapply  of  water,  and  neglected  the  machinery 
to  that  it  became  spoiled  and  had  to  be  replaced  by  the  city  at  heavy  expense* 
Edd,  that  the  city  was  entitled  to  have  the  lease  rescinded,  althoagh  it  con« 
tained  no  power  of  revocation  or  condition  for  forfeitare. 


B 


ILL  to  cancel  lease.    The  opinion  states  the  case.    The  com- 
plainant had  judgment  below. 


Orr  S  Sims,  for  appellant. 

/.  B.  Leigh,  0.  A.  Evans  and  L.  Brame,  for  appellees. 

Ghaxickbs,  0.  J.    The  mayor  and  aldermen  of  Columbus  leased 
to  John  Mahon,  for  a  term  of  fifteen  years,  the  water- works  of  the 
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city.  The  lessee  boand  himself  by  the  terms  of  the  written  con- 
tract  to  keep  and  preserve  all  the  machinery  and  uppartenances 
connected  therewith  in  good  condition  and  working  order ;  always 
to  keep  the  reservoir  into  which  the  water  was  bythe  machinery  to 
be  pumped,  filled  to  a  .  certain  specified  height ;  and  immediately 
upon  an,  alarm  of  fii-o  being  given,  at  once  to  put  the  pumps  to 
work,  with  a  view  of  insuring  an  ample  supply  of  water.  The  city 
was  to  pay  nothing  to  Mahon  for  these  services,  but  he  was  to  derive 
his  compensation  from  the  sums  received  from  private  persons  for 
supplying  them  with  water.  The  works  seem  to  have  been  origin- 
ally erected  and  principally  used  for  furnishing  water  for  the  fire 
department  of  the  city,  and  to  have  been  utilized  to  a  very  limited 
extent  by  private  citizens. 

The  lessee  however  was  authorized  to  supply  them,  provided 
he  did  not  thereby  diminish  the  quantity  of  water  in  the  reservoir 
below  the  specified  limit,  and  was  in  this  way  to  receive  his  com- 
pensation. He  gave  bond,  with  security,  for  the  faithful  observ- 
ance of  hi^  duties.  He  did  not  perform  those  duties.  He  was 
repeatedly,  if  not  habitually,  intoxicated,  and  there  were  very  many 
periods  at  which  there  was  a  failure  to  keep  the  requisite  quantity 
of  water  in  the  reservoir.  Upon  one  occasion,  during  a  fire,  one  of 
the  fire-engines  of  the  city  was  compelled  to  cease  operations  be- 
cause of  an  insufficiency  of  water.  Upon  another  occasion,  while 
the  county  jail  was  in  fiames,  Mahon  was  so  intoxicated  as  to  bo 
unable  to  put  his  machinery  in  operation,  and  when  another 
machinist  was  called  in  for  the  purpose,  the  pumps  were  found  in 
such  a  condition  that  several  hours  elapsed  before  they  could  be 
started.  Finally,  by  his  ignorance,  carelessness,  or  drunkenness, 
water  was  allowed  to  stand  and  congeal  in  the  pipes  and  cylinders 
connected  with  the  machinery,  whereby  they  were  burst,  and  the 
city  forced  to  replace  them  at  a  heavy  expense.  Thereupon  an  ac- 
tion at  law  was  instituted  by  the  city  in  the  Circuit  Court  upon 
his  bond  to  recover  damages  for  the  loss  sustained,  and  this  bill  was 
filed  in  the  Chaneery  Court  to  cancel  and  annul  the  lease. 

[Omitting  a  minor  consideration.] 

The  suit  in  equity  seeks  to  put  an  end  to  a  contract  which  the 
lessee  has  by  his  conduct  demonstrated  his  inability  or  his  unfitness 
to  carry  out.  There  is  no  stipulation  in  the  lease  that  a  failure 
upon  the  part  of  the  lessee  to  comply  with  the  obligations  imposed 
upon  him  shall  work  a  forfeiture  of  it;  and  this,  ordinarily,  woald 
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estop  a  ooart  of  chancery  from  declaring  a  forfeiture.  It  is  quite- 
dear,  for  instance,  that  a  mere  failure  to  pay  rent  at  specified  dates, 
er  to  erect  buildings  or  make  repairs,  would  not  authorize  a  court 
to  put  an  end  to  a  lease,  in  the  absence  of  a  stipulation  to  this 
effect,  because  in  such  case  each  party  must  be  supposed  to  have 
looked  to  his  remedy  at  law  to  recover  damages  for  a  breach  of  con- 
tract; and  especially  must  this  be  so  where  a  bond  has  been 
delivered  for  the  payment  of  such  damages. 

Bat  cases  may  arise,  even  between  private  persons,  where  the 
duty  is  of  such  continuing  character,  and  whei'e  the  failure  to 
observe  it  is  at  once  so  destructive  of  the'  objects  of  the  contract 
and  so  impossible  of  a  forced  observance  by  law,  that  the  courts 
will  put  an  end  to  it  at  the  instance  of  the  aggrieved  party. 

The  duty  of  the  courts  to  grant  such  relief  where  the  interest  of 
the  public  is  concerned  becomes  imperative,  and  it  is  difficult  to 
conoeiye  a  cause  which  could  more  urgently  demand  it  than  the 
present.   The  water- works  of  the  city  of  Oolumbus  belong,  not  to 
the  mayor  and  aldermen  of  the  city,  but  to  the  citizens.    They 
were  erected  at  heavy  expense,  out  of  the  public  treasury,  for  the 
purpose  of  furnishing  a  safeguard  against  fires  and  a  means  of 
sapply  for  priyate  persons.    While  there  seems  nothing  in  the  city 
charter  directly  prohibitory  of  such  a  contract  as  was  here  made, 
wc  think,  when  made,  it  must  be  held  subordinate  to  aright  in  the 
courts  to  put  an  end  to  it  whenever  it  is  shown  that  its  continu- 
ance imperils  the  safety,  and  even  the  existence  of  the  city.     It 
would  not  be  competent  for  the  city  authorities  to  cede  away  their 
right  of  control  over  these  public  works  for  a  long  period  of  time, 
and  by  express  stipulation  contract  that  neither  they  nor  the  courts 
should  have  the  right  to  put  an  end  to  the  lease,  even  though  the 
lessee  should  fail  to  perform  the  public  duties  assumed  by  him. 
No  pecuniary  damages  could  compensate  for  the  loss   that  might 
ensue  from  a  single  day's  failure  to  perform  those  duties  ;  and  if 
the  contract  before  us  be  given  such  a  construction  as  would  forbid 
relief,  it  would  be  clearly  nlira  vires  the  authority  of  the  city 
coanciL    It  is  only  by  holding  that  the  city  has  the  right,  under 
the  facts  shown  here,  to  invoke  the  jurisdiction  of  the  Chancery 
Court  to  put  an  end  to  the  lease,  that  the  contract  can  be  held  ever 
to  have  had  any  validity.    It  is  insisted  by  counsel  for  the  city  that 
the  contract  was  invalid  in  its  inception,  because  of  a  failure  to 
Btipulate  that  it  should  be  revocable  at  the  pleasure  of  the  city 
VoL.XXVXm  — 42 
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aathorities ;  the  argament  being  that  it  was  incompetent  for  the 
latter  to  abdicate,  for  themselves  and  their  successors  iu  office,  thiit 
control  over  the  water- works  which  was  vested  in  them  for  the 
public  good.  We  are  not  disposed  to  adopt  this  view.  The  mayor 
and  aldermen  were  by  the  city  charter  authorized  *'  to  provide  the 
city  with  water  for  the  use  of  the  fire  department  or  of  the  dfci« 
zens,  by  water-works  within  or  beyond  the  boundaries  thereoL** 
The  authority  being  general,  and  there  being  no  specification  as  to 
the  manner  of  operating  the  works  after  their  erection,  we  see  no 
reason  why  it  might  not  bo  as  well  done  by  contract  as  by  hiring 
employees  or  electing  a  manager ;  and  while  it  would  have  been 
the  part  of  wisdom  to  have  stipulated  for  a  removal  of  the  con- 
tractor for  cause  by  the  city  government,  we  cannot  say  that  the 
absence  of  such  a  provision  rendered  the  contract  nulL  In  sach 
case  however  there  must  reside  somewhere  a  power  on  behalf  of 
the  corporation,  which  is  a  constituent  portion  of  the  State,  to  pot 
an  end  to  a  contract  wholly  unfulfilled  by  the  contractor,  under 
circumstances  which  render  such  fiftilure  eminently  dangerous  to 
the  safety,  the  health,  and  the  continued  existence  of  the  city.  A 
construction  that  would  deny  the  power  of  interference  to  the 
courts  would  render  the  contract  void  as  being  in  excess  of  antho^ 
ity  on  the  part  of  the  city  officials. 

Decree  affirmed. 


Bakk  of  Holly  SPBiKas  v.  Piksok; 

98MIm.«L) 
ChrparaUon —  tranter  ofetock — Uen, 

A  bank,  empowered  to  make  "  all  needf al  rules  and  by-la wa  for  the  *  *  * 
mode  and  manner  of  transferring  its  stock/*  enacted  a  by-law  that  the  stock 
flhoald  be  assignable  only  on  its  books,  and  no  transfer  should  be  made  by  anr 
stockholder  indebted  to  it,  and  that  the  oertifioates  of  stock  should  eoBtuii 
notice  of  this  provision.  A  certificate  of  stock  was  issued  to  C.  reciting  that 
the  shares  were  "  transferable  at  the  office  In  person  or  by  attorney."  C. 
pledged  the  certificate  to  P.  as  collateral  security,  by  an  assignmAnt  Indoned 
thereon,  appointing  him  attorney  to  demand  and  obtain  a  transfer  oo  tlM 
books.    The  bank  refused  P.'s  demand  for  a  transfer,  on  the  ground  that  C 
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owed  it  more  than  the  yalae  of  the  stock,  and  that  it  had  a  lien  on  the  stock 
therefor.  P.  had  no  actaal  notice  of  t)ii8  claim  at  the  time  of  the  assign, 
meat.    BM,  that  P.  was  entitled  to  the  transfer  * 

ACTION  of  damages  for  refusal  to  transfer  stock.     The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Fhalhersian  &  Harris,  and  Fant  £  Fant,  for  plaintiff  in  erron 

A.  M.  Clayton  and  E,  M.  Watson  for  defendant  in  error. 

Oboboe,  J.  The  principal  question  raised  by  this  record  is 
"Whether  the  plaintiff  in  error,  under  its  charter  and  by-laws,  and  tbe 
certificates  of  stock  involved  in  this  controversy^  has  a  lien  on  the 
stock  as  against  the  defendant  in  error. 

By  the  third  section  of  the  charter  of  the  Holly  Springs  Savings 
and  Insurance  Company,  now  called  the  Holly  Springs  Bank,  a 
directory  of  five  persons  and  a  president  were  provided  for,  and 
they  were  empowered  to  make  ''all  needful  rules,  by-laws,  and 
fegulations  for  the  control  and  management  of  the  business  and 
affairs  of  said  company,  its  property,  and  the  mode  and  manner  of 
transferring  its  stock,  and  any  and  all  other  questions  which  in 
their  judgment  will  promote  the  interests  of  said  company ;  provid- 
ed, the  same  are  not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States  or  this  State. " 

Under  this  section  the  company  made  various  by-laws,  of  which 
section  13  provided  that ''  the  stock  of  the  company  shall  be  assign- 
able only  on  the  books  of  the  company ;  and  a  transfer-book  shall 
be  kept,  in  which  all  assignments  and  transfers  of  stock  shall  be 
made,  and  no  transfer  of  the  stock  of  the  association  shall  be 
made  by  any  stockholder  who  shall  be  liable  to  the  company  for 
any  sum  of  indebtedness,  either  as  principal  or  otherwise,  and  cer- 
tificates of  stock  shall  contain  upon  them  notice  of  this  provision.  ** 
Section  14  provided  that ''  certificates  of  stock,  signed  by  the  presi- 
dent and  cashier,  may  be  issued  to  stockholders,  and  the  certificates 
shall  state  on  their  face  that  the  stock  is  transferable  only  upon 
the  transfer-books  of  the  company  ;  and  when  stock  is  transferred, 
the  certificates  thereof  shall  be  returned  to  the  company  and  can- 
celled, and  new  certificates  issued.  ^ 

*8eo  DUMnmm  ▼.  GmC  NaJL  Bh.  (UO  Kaas.  27V)>  97  Am.  Rep.  851,  and  note,  858. 
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In  February,  1874,  a  certificate  for  stock,  duly  signed,  was  is-* 
sued  to  B.  S.  Crump,  as  follows  :  "  This  is  to  certify  that  B.  fcL 
Crump  is  entitled  to  eighty-two  shares,  of  fiity  dollars  each,  num- 
bered 78,  in  the  Holly  Springs  Savings  and  iusurHUce  Companj, 
transferable  at  the  office,  iu  person  or  by  attorney. ''  At  the  same 
time  a  similar  certificate,  numbered  79,  was  issued  to  William 
Orump. 

In  March,  1878,  B.  S.  and  W.  Crump,  being  in  possession  of 
these  certificates*  borrowed  |6,00()  from  the  defendant  in  error,  and 
assigned  both  these  certificates  to  her  as  collateral  security  for  the- 
loan.  This  assignment  was  indorsed  on  the  back  of  each  certifi- 
cate, and  is  in  the  following  words  :  **  For  value  received,  I  assiga 
this  certificate  of  stock  to  S.  D.  Pinson,  and  authorize  her,  as  my 
attorney,  to  demand  and  have  transfer  of  the  same  made  to  her  01^ 
the  books  of  the  company, ''  and  signed  by  the  assignor. 

Mrs.  Pinson,  before  advancing  the  money,  gave  notice  of  tl)i» 
pledge  to  the  bank ,' and  the  note  given  for  the  loan  not  falling 
due  till  the  fall  of  the  year,  when  yellow  fever  was  raging  in 
Holly  Springs,  and  the  bank  on  that  account  was  closed,  she  matle 
no  demand  for  a  transfer  on  the  books  till  in  December  of  the 
same  year,  which  transfer  being  refused  by  the  bank,  she  brought 
this  action  to  recover  damages  on  account  of  said  refusal.  Sh» 
recovered  judgment  for  the  full  value  of  the  stock,  t8,200. 

The  cause  has  been  argued  with  distinguished  ability  on  both 
sides,  both  at  the  bar  and  in  writing.  The  authorities  cited  on 
both  sides  are  very  numerous,  and  their  perusal  has  greatly  aided 
us  in  arriving  at  the  conclusion  we  have  reached 

It  is  well  settled  that  at  common  law  a  corporation  has  no  lien 
on  the  stock  of  its  shareholders  for  an  indebtedness  to  it.  Sucl> 
liens,  wlien  they  exist,  result  either  from  a  provision  in  the  charter 
to  that  effect,  or  from  a  by-law  enacted  by  the  corporation  in  pur* 
Buance  of  authority  conferred  by  the  charter.  Usually  the  lien,, 
when  it  exists  at  all,  is  given  by  the  charter^  which  being  a  pub- 
lic law,  as  well  as  the  act  by  which  the  corporation  is  created,  is 
notice  to  all  persons  dealing  with  the  company.  Union  Bank  v. 
Laird,  2  Wheat.  390.  The  lien  may  however  be  created  by  a  by- 
law, as  was  held  at  an  early  day  by  Lord  Chancellor  Macolesfikld  ia 
Child  V.  Hudson  Bay  Company,  2  P.  Wms.  12,  and  very  generally 
since.  When  thus  created,  there  seems  to  be  some  diversity  ot 
opinion  as  to  its  effect  against  an  innocent  purchaser  of  the  stock 
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tor  valae  and  witboat  notice  of  the  lien*  Morse,  in  his  work  on 
Banks  and  Banking,  p.  442,  denies  that  the  lien  can  be  created  by 
4)j-law  alone  as  against  sach  purchaser,  and  Potter  on  Corporations 
Tol.  1,  §  99  and  Angell  ft  Ames  on  Corporations,  §  355  say  thisi« 
unsettled. 

This  difference  is  more  apparent  than  real,  for  it  seems  to  bo  well 
Tecognized  that  a  by-law  has  no  extra-corporate  force,  and  is  only 
binding  on  those  dealing  with  the  corporation  who  have  notice  of 
it,  or  who  deal  with  it  under  such  circumstances  that  they  are 
bound  to  take  notice  of  it  A  solution  of  the  question  will  be 
found  in  the  right  determination  of  the  categories  in  which  notice 
is  inferred.  By-laws  of  private  corporations  are  not  in  the  nature 
of  legislative  enactments,  so  far  as  third  persons  are  concerned. 
They  are  mere  regulations  of  the  corporation  for  the  control  and 
management  of  its  own  affairs.  They  are  self-imposed  rules,  result- 
ing from  an  agreement  or  contract  between  the  corporation  and  its 
members  to  conduct  the  corporate  business  in  a  particular  way. 
They  are  not  intended  to  interfere  in  the  least  with  the  rights  and 
privileges  of  others  who  do  not  subject  themselves  to  their  influ- 
ence. It  may  be  said  with  truth  therefore  that  u6  person  not  a 
member  of  the  corporation  can  be  affected  in  any  of  bin  rights  by 
a  corporate  by-law  of  which  he  has  no  notice.  In  some  instances, 
as  we  have  seen,  if  he  have  no  actual  notice  ho  will  be  held  to  have 
eonstructive  notice.  In  dealing  with  an  officer  or  agent  of  the 
^company,  a  third  person,  as  in  other  cases  of  agency,  is  bound  to 
ascertain  the  authority  of  the  person  with  whom  he  deals.  If  he 
deal  with  an  ofiScer — as  president  or  cashier — the  general  scope 
-of  whose  duties  is  well  known  and  ascertained  by  law,  he  may 
lely,  without  further  inquiry,  on  such  officer  possessing  the  ordi- 
nary and  usual  powers.  He  is  not  bound  by  any  secret  limitation 
or  restriction  placed  on  them  by  the  by-laws  or  otherwise.  If  he 
deals  with  such  officer  in  relation  to  a  matter  outside  of  these  ordi- 
nary and  usual  powers,  or  with  a  special  agent,  he  is  bound  to  in- 
qoire  into  his  authority.  So  if  the  transaction  be  about  a  matter 
on  which,  by  the  terms  of  its  charter,  there  must  be  a  regulation  of 
the  company  as  to  the  mode  of  doing  it,  he  is  bound  to  make  in- 
quiry as  to  the  mode.  Applying  these  principles  to  the  case  be- 
fore us,  we  find  that  the  president  and  cashier  are  the  persons 
nsnally  employed  to  give  certificates  of  stock,  and  that  the  former, 
«3  head  of  the  corporation,  is  the  appropriate  person  to  give  the 
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certificate,  in  so  far  as  it  relates  to  the  membership  of  the  share- 
bolder,  and  that  the  cashier,  the  execntive  hand  of  the  corporation 
as  to  its  financial  matters,  may  appropriately  certify  to  the  pecani- 
ary  interest  of  the  shareholder.  Mrs.  Pinson  therefore  was 
under  no  obligation  to  make  any  inquiry  as  to  the  power  of 
these  officers  to  sign  the  certificates  of  stock,  and  in  fact  their 
actual  authority  is  not  disputed.  On  looking  at  the  charter,  she 
learned  that  the  **  mode  and  manner''  of  making  the  transfer  of 
the  stock  was  subject  to  the  regulations  of  the  company  by  its  by- 
laws, but  she  found  nothing  which  specifically  authorized  the  com- 
pany to  interfere  with  the  power  of  disposing  of  his  stock  possessed 
by  each  stockholder.  The  president  and  directors  were  authorized 
to  regulate  the  ^*  mode  and  manner  "  of  the  transfer  of  stock.  This 
did  not  include  the  authority  to  prevent,  or  even  to  restrict  the 
power  of  disposition.  If  this  authority  exists  at  all,  it  results  from 
I  he  general  power  conferred  in  the  charter  to  make  all  needfal 
rules  and  regulations  for  the  management  and  control  of  the  busi- 
ness of  the  corporation.  She  did  not  therefore  have  notice  from  the 
charter  that  there  would  be  any  by-law  preventing  a  disposition  of 
his  stock  by  a  debtor  to  the  bank.  The  utmost  that  can  be  inferred 
against  her  on  this  subject  is,  that  as  there  must  be  some  mode  ia 
which  the  jus  disponenrh  of  the  shareholders  as  to  his  stock  mast 
be  exercised,  slie  was  bound  to  take  notice  that  there  was  a  regula- 
tion on  this  subject.  She  was  bound  only  to  know  as  to  the  **  mode 
and  manner  "  of  the  transfer,  and  this  information  was  conveyed  to 
her  in  the  certificate  itself,  in  the  phrase,  *^  transferable  at  the  office, 
in  person  or  by  attorney."  Having  this  information  on  the  face  of 
the  certificate  itself,  issued  by  the  proper  officers  of  the  company, 
she  was  not  bound  to  inquire  further.  She  had  a  right  to  repose 
confidence  m  the  teims  of  the  certificate  of  the  stock.  That  the  form 
in  which  the  certificates  are  issued  is  material  and  binding  on  the 
bank,  and  may  be  relied  on  by  a  purchaser,  is  well  settled.  It  isalso 
settled  that  the  statements  of  such  certificates  as  to  the  manner  of 
their  transfer  constitute  the  regulation  on  that  subject  Lanier  v. 
Bank,  11  Wall.  369  ;  Vansands  v.  Middlesex  County  Banky  26  Conn. 
144.  The  power  of  a  shareholder  to  dispose  of  his  stock  is  not  de- 
rived from  the  bank.  It  is  inherent  in  him  as  a  part  of  his  propri- 
etorship. The  bank's  power  is  simply  to  regulate  the  mode  of  its 
exercise.  When  this  certificate  said  that  Crump  was  entitled  to  the 
named  shares  of  stock,  and  that  thev  were  "  transferable  at  the 
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office,  in  person  or  by  attorney/'  it  asserted  the  right  of  a  pur- 
chaser to  have  the  transfer  made  at  that  place,  and  it  asserted  na 
more.  The  certificate  did  not  say  even  that  there  were  by-laws  of 
the  bank  according  to  which  the  transfer  was  to  be  made,  as  ia 
usual  in  sach  certificates.  It  contained  no  intimation  on  its  face- 
of  any  restriction  on  the  power  of  transfer,  nor  did  it  refer  to  any 
other  instrument  in  which  such  restriction  might  be  found.  The 
assignability  of  these  certificates  resulted  from  a  right  of  the  share- 
holder to  dispose  of  his  property.  The  case  with  which  assignments 
could  be  made  was  an  essential  element  in  the  value  of  the  shares^ 
enhancing  it  both  to  the  shareholder  and  the  bank.  It  is  true, 
they  are  not  commercial  paper ;  but  as  was  said  in  Lanier  v.  Bank, 
II  Wall.  369,  they  approximate  it  as  near  as  practicable.  The  bank 
having  adopted  a  form,  in  this  case,  which  asserted  the  right  to 
transfer  with  no  other  limitation  on  it  than  that  it  should  be  dono 
at  the  office  of  the  bank,  and  with  no  reference  to  the  existence  of 
any  by-law  or  regulation  which  might  impose  other  restrictions, 
good  faith  and  fair  dealing  require  that  the  purchaser  in  good  faith,, 
acting  according  to  the  terms  of  the  certificate,  should  be  protected. 
Bat  there  is  another  ground  equally  conclusive  against  the  right  of 
the  bank  to  assert  this  li^  against  Mrs.  Pinson.  The  by-law  under 
which  the  lien  is  asserted  directed  that  notice  of  the  lien  should 
be  given  by  the  certificate.  This  was  not  done.  It  is  not  claimed 
that  this  certificate,  as  it  was  phrased,  was  unauthorized ;  in  fact, 
it  was  admitted  in  the  argument  that  all  the  certi6eates  ever  issued 
by  the  bank  were  in  the  same  form.  This  would  therefoi-e  be  held 
to  have  been  done  with  the  consent  of  the  directors,  who,  being 
stockholder,  received  their  certificates  framed  as  these  were.  The 
provision  in  the  by-law  requiring  the  notice  must  bo  held  to  mean 
that  the  lien  would  not  be  asserted  against  a  person  not  having 
this  notice.  The  by-law  was  binding  on  the  company  and  its  mem- 
bers as  a  legislative  act.  The  company  cannot  be  heard  to  assert  a 
claim  in  violation  of  its  own  by-law,  especially  when  the  violation 
is  in  a  matter  essential  to  the  protection  of  the  party  against  whom 
the  claim  is  asserted.  Moreover  the  power  to  make  the  by-law 
was  not  by  the  charter  vested  in  the  shareholders,  but  in  the  direc- 
tory. The  board  could  therefore  waive  or  repeal  it.  Aug.  &  Ames 
on  Corp.,  §  354.  There  was  here  both  a  waiver  and  a  repeal,  so  far 
as  the  purchasers  of  the  stock  were  concerned.  The  waiver  was  in 
the  issuance  of  these  particular  certificates  with  the  omission  of 
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the  proTision  as  to  the  notice.  The  repeal  arose  from  the  unifonD 
course  pursued  by  the  bank  in  issuing  certificates  with  the  omis- 
sion. Corporations  are  not  permitted  to  pass  by-laws  in  secret, 
and  by  their  conduct  to  the  outside  world  induce  a  belief  in  their 
non-existence.  This  uniform  conduct,  at  least  as  to  all  who  are 
not  members  of  the  corporation,  will  be  held  as  making  a  by-law 
repealing  the  other.  By-laws  need  not  be  in  writing.  They  may 
be  adopted  as  well  by  the  company's  conduct,  and  the  acts  and 
conduct  of  its  officers,  as  by  an  express  vote  or  an  adoption  in  a 
meeting.     Field  on  Corp.,  §  305. 

We  therefore  conclude  that  the  corporation  had  no  lien  9B 
against  the  rights  of  Mrs.  Pinson.  Probably  the  lien  exists  as 
against  the  Crumps,  and  for  this  reason  the  judgment  will  be  re- 
versed, so  that  the  recovery  of  Mrs.  Pinson  may  be  limited  to  the 
amount  of  her  debt  and  interest  and  the  reasonable  attorneys' lees 
stipulated  to  be  paid  in  the  contract  of  loan.  And  the  defendant 
in  error  agreeing  to  remit  all  but  the  principal  and  interest  of  the 
debt,  and  that  judgment  should  be  entered  for  that  amount,  itia 
ordered  accordingly. 

JudfftnefU  accordingly. 


•      Ex   PARTB    TaTLOB. 
(58ia8S.478.) 

Statutory  e&Mtruetion — '^merchanU  " — "  peddl&nf*-^**  drummen," 

A  commercial  traveller  or  "  drummer  *'  is  not  a  '*  merchant  "  or  "peddler,"  or 

"  of  like  character." 

HABEAS  COBPXTS.    The  opinion  states  the  case.    The  relator 
was  discharged  below. 

Buck  £  darky  for  appellant. 

Booth  (S  Wyles,  for  appellee. 

Chalmers,  C.  J.    The  mayor  and  aldermen  of  the  city  of  Vicki- 
burg  imposed  a  privilege-tax  of  15  per  week  npon  all  commercial 
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traTellers  and  drummers,  and  sought  to  compel  its  payment  from 
the  relator  by  ari-est  and  imprisonment.  The  relator  sued  out  this 
writ  of  habeas  corpus  on  the  ground  that  the  city  authorities  had 
BO  right,  under  their  charter,  to  enact  an  ordinance  imposing  such 
a  tax,  and  being  sustained  in  this  position  by  the  judge  below^  was 
dischaiged  from  custody.  The  city  appeals  under  that  clause  of 
Habeas  Corpus  Act  which  gives  to  either  party  aggrieved  the  right 
to  appeal.  Code  1880,  §  2312.  The  city  rests  its  right  to  im- 
pose the  tax  upon  a  clause  of  its  charter  which  empowers  the 
board  of  mayor  and  aldermen  '^  to  levy  and  collect  for  corpora- 
tion purposes  a  privilege-tax  upon  the  business,  trade,  or  employ- 
ment of  all  auctioneer^*,  grocers,  merchants,  brokers,  bankers, 
cotton-factors  and  cotton-sellers,  retailers,  taverns,  hotels,  board- 
ing-house keepers,  coffee-house  keepers,  retail  liquor-dealers,  con- 
fectioners, peddlers,  junk  dealers,  and  others  of  like  character,  as 
the  board  may  designate.'*  If  drummers  or  commercial  trayellers 
are  *^  of  like  character "  with  the  followers  of  any  of  the  callings 
enumerated,  then  the  board  had  the  power,  by  specific  designation 
of  them,  to  impose  the  tax.  They  are  more  nearly  like  merchants 
and  peddlers  than  apv  of  the  others  named,  and  yet  they  aro  quite 
unlike  either.  They  follow  no  independent  busines!^;  they  make 
no  contracts  for  themselves,  nor  do  they  come,  ordinarily,  under 
any  sort  of  personal  obligation .  They  are  mere  solicitors  of  orders 
for  others,  and  differ  in  no  respect  from  clerks  or  salesmen  except 
tliat  they  are  ambulatory  in  their  operations  and  do  not  usually 
carry  or  deliver  the  goods  sold. 

By  their  engagements  they  bind  their  employers,  and  not  them- 
selves, and  they  have  no  other  interest  in  the  result  of  the  bargains 
made  than  any  ordinary  clerk  would.  It  seems  quite  clear  that 
the  power  does  not  exist  under  the  charter  to  levy  a  privilego-tax 
on  a  clerk  who  remains  in  the  storehouse  of  his  employer  and 
tiiere  pursues  the  occupation  of  selling  his  employer's  goods. 
Why  should  the  fact  that  he  walks  about  the  city  or  goes  beyond 
its  limits,  doing  the  same  thing,  give  the  added  power  ?  If  the 
clerk  carried  with  him  the  goods  sold  he  would  become  a  peddler, 
either  for  himself  or  for  those  whose  agent  he  was,  and  then  the 
tax  might  be  imposed  either  upon  the  one  or  the  other  ;  but  as  he 
does  not  do  so,  he  cannot  be  embraced  in  the  designation  of  a 
peddler.  When  the  city  charter  was  enacted  by  the  legislature, 
the  occupation  of  a  drummer  or  commercial  traveller  was  not  only 
Vol,  XXXVIII— 43 
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well  known  in  this  State,  but  for  many  years  a  very  large  part  of 
the  commerce  of  the  State  had  been  transacted  by  them  ;  yet  in 
the  very  full  ennmeration  of  the  classes  of  business   men   npoD 
whom  the  city  authorities  were  authorized  to  impose  a  tax,  Uiey 
are  not  specifically  designated.    It  seems  at  least  doubtful  there- 
fore whether  the  legislature  intended  to  embrace  them,  and  thii 
doubt  becomes  stronger  when  we  consider  the  impolicy  of  such 
delegation  of  authority.    However  wise  it  might  be  for  the  State 
to  derive  a  revenue  from  the  vocation  of  these  peripatetic  satesmen, 
it  would  practically  amount  to  an  extinguishment  of  the  bagineBs 
to  permit  every  incorporated  town  in  the  State  to  do  sa    As  their 
operations  are  confined  to  no  particular  locality,  but  embrace  ordi- 
narily the  limits  of  the  State,  it  would  seem  that  the  tax  imposed 
upon   them  should  be  rather  general  than  local  in  its  character. 
However  this  may  be,  we  cannot  but  regard  it  as  doubtful  whether 
the  city  of  Vicksburg  has  authority  under  its  charter  to  impose 
the  tax  in  this  instance  ;  and  the  rule  is  well  settled  that  laws  im- 
posing duties  or  taxes  are  not  to  be  construed  beyond  the  natural 
import  of  the  language,  and  are  never  to  be  construed  as  imposing 
burdens  upon  citizens  upon  doubtful    interpretation.     Potter^ 
Dwar.  on  Stat  190,  note. 

JudgvMni  affifwiid. 


MoCablbt  y.  Board  of  Supbbyisors. 

(RS  Mta.  488.) 

IfegaiidbU  instrument — note  intended  to  be  eealed — tnnistianef 

A  promissorj  note  concladed,  *'  witness  my  hand  and  seal,**  ete.»  bat  •• 
seal  was  affixed.  Held,  that  it  mast  be  treated  as  a  sealed  iBBtrameiit 

BILL  to  enjoin  the  collection  of  the  note  above  described,  on  the 
ground  that  it  was  barred  by  the  Statute  of  Limitations  S8  to 
unsealed  instruments.     The  hill  was  dismissed  below. 

Falhner  <&  Frederick,  for  appellant. 

Thomtis  Spight,  for  appellea 
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Gampbbll^  J.  [Omitting  a  minor  point.]  In  reference  to  tiie 
•ocidental  failure  to  affix  a  scroll  to  the  name  subscribed  to  the 
lote,  we  are  disposed  to  follow  the  cases  of  WadswortJi  v.  Wendell, 

6  Johns.  Ch.  2^ ;  Thomas  Manufacturing   Company  v.  Lalhrqp, 

7  Conn.  550  ;  and  Rutland  y.  Paige,  4  Vt.  181.  In  the  first  case 
dted,  Chancellor  Kekt  said  :  ''The  omission  to  affix  a  seal  was  a 
mere  mistake,  contrary  to  the  intention  of  the  parties ;  for  the 
instrument  concluded  with  these  words  :  *  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal."'  He  regarded  these  worda 
as  endence  of  intent  to  make  the  instrument  a  sealed  one,  and 
treated  it  as  such. 

The  note  of  appellant  shows  it  was  intended  to  be  a  sealed  in- 
strumeut^  and  i»  court  of  equity  will  not  allow  him  to  claim  and 
obtain  a  benefit  arising  from  the  accident  of  a  failure,  through 
mere  inadvertence,  to  do  what  the  words  written  show  was  intended 
to  be  done,  and  which,  if  it  had  been  done,  would  have  precluded 
the  possibility  of  the  assertion  of  the  right  now  set  up  by  the 
^pellant 

Decree  affirmed. 


DiBinTKBS  y.  Board  of  SuPBByiBOBs. 

(56  MiM.  6».) 

AU&meif  —  campeneaHon  for  defendSng  poor  eriiminal. 

Mm  attomey  aatigiied  bj  the  ooart  to  defend  a  poor  crhninal  oannot  lecovr 

eompeDBation  therefor  from  the  coantj.* 

AOTION  for  attome/s  services.    The  opinion  states  the  point 
The  defendant  had  judgment  below. 

Jamaginy  Bogle  S  Jamagin,  for  appellant. 

IMe  dt  Fbote,  for  appellee. 

Oavfbbll,  J.    The  counsel  assigned  by  the  court  to  a  person 
indicted  for  a  capital  crime  and  unable  to  employ  counsel  is  not 

■■■■■"  II  — — ^^^M 

effect.  Wamu  Co/y.  If aOer,  (90 Bmn  St  90),  86  Am.  Rep.  68IIL  and  note^  <Mt 
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entitled  to  clmrgo  for  bia  services  and  recover  their  value  from  the 
county.  The  board  of  supervisors  could  uot  lawfully  allow  such  a 
demand.  It  is  prohibited  from  appropriating  the  money  that  maj 
come  into  the  treasury  of  the  county  to  any  object  not  anthoriied 
by  law,  and  there  is  no  law  authorizing  an  appropriation  to  this 
object 

Judgment  affirmed. 


Stokbs  v.  Patke, 

(68  Miw.  614) 

W%U~~pofO€r  to  tell  arid  dUpate — mortgoffA 

An  aatbority  bj  will  to  "  sell  and  dispose  of  "  the  estate,  does  not  wamat  • 

mortgage  of  it    (See  note,  p.  848.) 


B 


I  FjL  to  subject  land  to  payment  of  mortgage.    The  opinion 
states  the  case.     The  complainant  had  judgment  below. 


Raymond  Reid,  for  appellants. 

Cooper,  J.  By  her  will  Mrs.  A.  P.  Stokes  gave  her  lands  to  her 
t^hildren,  and  conferred  upon  her  husband,  M.  M.  Stokes,  power 
to  sell  the  same,  in  the  following  words :  *^  And  I  hereby  author- 
ize and  empower  said  M.  M.  Stokes  to  sell  and  dispose  of  any  of 
the  property  hereby  bequeathed  in  this  will,  when  it  shall  appear 
to  him  to  be  advisable  so  to  do,  having  an  eye  to  the  support  and 
education  of  the  children."    After  the  death  of   Mrs.  Stokes,  M* 

M.  Stokes  mortgaged  the  land  to  secure  the  payment  of  an  aoooank 
for  family  supplies  necessary  for  the  support  of  the  children, 
which  were  sold  to  him  on  the  faith  of  the  security  afforded  by  the 
mortgage.  The  mortgagees  filed  this  bill  against  the  children  of 
Mrs.  A .  P.  Stokes  to  subject  the  land  to  sale  for  the  payment  of 
the  account.  From  a  decree  in  favor  of  complainants  this  appeal 
is  taken. 

In  Sessions  v.  Bacoriy  23  Miss.  273,  it  is  held,  that  under  the  act 
of  1839  relative  to  the  power  of  married  women  over  their  estattf, 
a  married  woman  having  authority  to  sell  takes  by  implication  the 
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power  to  mortgage ;  and  sinoe  this  decision  snob  has  been  the  well- 
settled  rule.  The  decision  in  that  case,  we  think,  was  correct. 
The  law  had  conferred  upon  married  women  capacity  to  take 
bold,  and  dispose  of  legal  estates;  to  make  certain  contracta 
relative  thereto,  which  might  be  enforced  against  their  sepa- 
rate estates  by  action  at  law  as  well  as  in  equity ;  to  sell  and 
ooQTey  the  property  owned  by  them,  their  husbands  joining  in  the 
deed  when  real  estate  was  conveyed.  The  beneficial  interest  in  the 
property  was  in  the  woman,  and  the  object  of  the  Legislature  was 
to  permit  her  to  deal  with  it  as  owner,  subject  to  such  restrictions 
and  limitations  as  the  statute  preserved  or  established  to  prevent 
improvidence  or  coercion.  The  powers  conferred  were  given  to 
married  women  as  a  class,  and  the  courts,  in  construing  the 
statute,  looked  to  the  policy  of  the  law  and  the  intention  of  the 
l^slatnrc,  as  gathered  from  other  provisions  in  pari  materia^  and 
held  that  the  power  to  sell  conferred  on  her  included  the  power  to 
mortgage. 

We  have  examined  a  large  number  of  the  very  numerous  cases 
in  which  the  rule  as  to  the  extent,  construction,  and  execution  of 
powers  has  been  examined  and  explained.  The  fundamental 
principle  that  the  donee  of  the  power  is  authorized  to  exercise  it 
only  to  the  extent  and  in  the  manner  specified,  is  recognized  in  all 
the  cases;  but  the  application  of  the  equally  well  established  rule 
that  courts  of  equity,  in  determining  whether  or  not  the  thing  done 
is  within  the  power  conferred,  will  look  to  the  ends  and  designs 
of  the  parties,  and  will  aid  defective  executions  of  powers,  has  led 
to  diverse  and  conflicting  adjudications.  In  the  cases  of  Allan  v. 
Backhouse,  2  Ves.  &  Bea.  65  ;  Mills  v.  Banks,  3  P.  Wms.  1 ;  Ball 
T.  Harris,A  Myl.  &  Cr.  264 ;  Pennsylvania  Ins.  Co.  v.  Austin,  42 
Penn.  St  257 ;  Wapie  v.  Myddleton,  2  Ga.  383  ;  Williams  v.  Wood- 
ward, 2  Wend.  492  ;  and  Watson  v.  James,  15  La.  Ann.  386,  the 
power  to  mortgage  has  been  held  to  be  implied  in  powers  to  raise 
portions  out  of  rents  and  profits,  or  to  sell. 

Such  power  has  been  denied  in  Stone y.  J7ieed,2  Bro.  C.  C.  ^243; 
Holdenby  t.  Spafforth,  1  Bea  v.  390;  Page  v.  Cooper,  16  id.  400; 
Devaynen  v.  Robinson.  24  id.  86  ;  Stronghill  v.  Autrey,  1  De  O.  M. 
A  6.  635  ;  Shaftesbury  v.  Dutchess  of  Marlborough.  2  Myl.  &  K. 
Ill ;  Coutant  v.  Servoss,  3  Barb.  128 ;  Albany  v.  Fire  Ins.  Co.,  4 
Comst.  9 ;  Gumming  v.  Williamson,  1  Sandf.  Ch.  17 ;  Wood  r. 
Qoodridge,  6Cush.  117  ;  Patapsco  Guano  Co.  v.  Momson,  2  Woods^ 
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395 ;  Head  v.  Temple^  4  Heisk.  34 ;  and   Bloomer  v.  Waldron,  3 
Hill,  361  overruling  Williams  v.  Woodward,  2  Wend.  492. 

In  Slronghill  v.  Autrey,  Lord  St.  Leonards,  after  an  examio*- 
tion  of  many  of  the  English  cases,  said  :  '^  My  own  opinion  is^ 
that  generally  speaking  a  power  of  sale  out-and-out,  or  fora  pur- 
pose, or  with  an  object  beyond  the  raising  of  a  particular  chai*g8^ 
docs  not  authorize  a  mortgage;  but  that  when  it  is  for  raisings 
particular  charge,  and  the  estate  is  settled  or  devised  subject  to 
thut  charge,  then  it  may  be  proper,  under  the  circumstances,  to 
raise  the  money  by  mortgage,  and  the  court  will  support  it  aa  a 
conditional  sale — as  something  within  the  power." 

A  more  liberal  construction  is  made  in  those  cases  in  which  the 
person  who  has  the  power  is  also  interested  in  the  estate  on  whioh 
it  is  to  bo  exercised,  than  in  those  in  which  the  power  is  given  to 
ono   to  incumber  the  property  of  another.     In  the  one  case  the. 
power  is  to  be  liberally,  in  the  other  strictly,  construed.     SayUs  v. 
Frcelandy  2  VenL  350. 

Cumming  v.  Williamson,  1  Sandf.  Gh.  17,  illustrates  both  the 
principle  that  no  other  power  than  that  delegated  can  be  exercised, 
and  the  other  principle  that  a  substantial  execution  is  sufficient* 
Several  persons,  owners  of  some  lots  of  land  in  ^ew  York,  ap- 
pointed an  agent  and  authorized  him  to  improve  the  property,  and 
to  raise  money  for  this  purpose  by  mortgage  of  the  lots-  The 
agent  employed  certain  persons  to  do  the  work  necessary  on  tlie 
lots,  but  failing  to  raise  money,  he  mortgaged  the  lots  to  the  con- 
tractors to  secure  the  debt  duo  them.  It  was  held  that  the  object 
intended  to  be  accomplished  had  been  effected,  and  the  mortgage 
was  valid  ;  but  one  of  the  donors  of  the  power  was  himself  a  meie. 
Irustt'c  under  a  marriage  settlement,  by  which  ho  was  authorized  to 
*•' grant,  bargain,  sell,  alien,  and  convey  in  fee-simple  any  of  the 
property,  and  to  invest  the  proceeds  in  stocks,  etc.,  whenever  the 
beneficiary  minded  to  have  it  done,"  audit  was  held  that  this  power 
<]id  not  authorize  him  to  mortgage,  and  therefore  ho  could  not  io 
authorize  the  agent  who  did  mortgage  the  property  ;  and  as  to  the 
intt  rest  of  the  trustee  under  the  marriage  settlement  the  mortgage 
WHS  held  void. ' 

An  examination  of  the  authorities  has  impressed  us  with  the 
rorrectnessof  those  decisions  which  hold,  that  as  a  general  mki 
more  power  to  sell  does  not  include  the  power  to  mortgage,  b 
most  of  the  cases  in   which  such   power  has  been  declared,  it  ii 
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•Uted  to  be  because  a  mortgage  is  a  sale  oq  condition.  In  this 
State,  as  in  many  others,  a  mortgage  is  now  treated  at  law  as  in 
eqnitj — as  a  mere  security  for  a  debt  The  legal  estciye  can  only 
be  used  for  the  purpose  of  enforcing  the  payment  of  the  debt 
secured.  The  words  of  the  testatrix  conferring  the  power  on  her 
husband  are,  to  ''sell  and  dispose  of ''  the  property,  and  evidence, 
we  think,  an  intention  on  her  part  simply  to  authorize  a  conver- 
sion of  the  property  into  money  by  an  out-and-out  sale  ;  and  under 
this  power  the  husband  was  not  authorized  to  execute  the  mort- 
gage. 
The  decree  is  reversed  and  bill  dismissed. 

Decree  reversed. 


MoR  BT  ms  BspoBTiK.— In  Hoyt  v.  Jaeqae^  129  Man.  286,  the  same  doctrine  was  held, 
ttooonrt  ohaenlng;  **  The  question  then  arises  whether  this  power  to  sell  for  the  purpose 
^Csopport  Indudea  a  power  to  make  a  mortgage  in  fee.  In  the  ordinary  case  of  a  power*  to 
sril  Slid  convey  *  land,  given  by  a  principal  to  his  attorney,  it  is  clear  that  the  attorney 
would  not  be  authorised  to  mortgage  the  land.  IFirMNfv.  Goodridge,  6  Cush.  117.  Thetwo 
ttsiwartinnsof  a  sale  and  a  mortgage  are  essentially  different.  A  power  to  sell  implies  that 
the  attorn^  la  to  receive  for  the  benefit  of  the  principal  a  fair  and  adequate  price  for  the 
tend ;  a  power  to  mortgaire  involves  a  right  in  the  attorney  to  convey  the  land  for  a  less 
sma,  80  that  the  whole  eiitate  may  be  taken  on  a  foreclosure  for  only  a  part  of  its  value. 
So,  imder  a  will,  a  trust  with  a  power  to  sell  prima  f<icU  imports  a  power  to  sell  *  out  and 
oat,*  and  will  not  authorize  a  mortgage,  unless  there  is  something  in  the  will  to  show  that 
a  moitgage  was  within  the  intention  of  the  testator.    8  Perry  on  Trust,  1 768. 

**  It  has  been  held  that  where  the  sole  object  and  purpoHe  of  the  tentator  In  conferring 
the  power  was  to  pay  debu  or  a  particular  specific  charire  upon  the  estate,  and  the  estate 
ilnif  is  devised  subject  to  that  charge,  such  power  to  sell  may  authorise  a  mortgage ;  but 
ahsrs  it  appean  from  the  will  that  the  intention  of  the  testator  was  to  seU  the  estate  and 
oanrett  It  abeolntely,  a  mortgage  by  the  donee  of  the  power  is  void.  BaU  v.  Harris,  4 
VjL  A  Or.  SB4  ;  StronghiU  ▼.  AtiHey,  1  DeO.,  M.  ft  0. 6U6;  Haidenby  v.  Spoftjrth,  1  Beav. 
W ;  Ai0e  V.  Cooper,  16  id.  806  ;  Devaytioi  v.  Robinann,  34  id.  86 ;  Bloomer  v.  Waidron, 

tHnum 

"la  Che  case  at  bar,  the  power  given  to  the  life  tenant  is  *  to  sell  and  convey  any  and  all 
eC  my  real  estate,  at  any  time,  if  necessary  to  secure  such  maintenance.*  This  language 
does  not  in  ita  terms  import  a  power  to  mortgage  ;  and  we  find  in  the  will  no  decisive  in- 
dicattons  that  the  testatrix  intended  to  use  It  In  any  other  than  its  natural  and  obvions 
■waning.  Thus  used,  it  gives  the  husband  the  power  to  seU  and  convey  for  a  fair  price 
aigr  or  aO  of  the  real  estate.  If  necessary  for  his  comfortable  support,  but  it  does  not  give 
the  right  to  mortgage  the  estate  for  a  part  only  of  its  value.  The  intention  appears  from 
hsr  language  to  have  been  that  her  husband,  if  it  became  necessaiy  for  his  support,  might 
■sD  the  real  estate  and  convert  It  '  out  and  out,  *  and  not  that  he  might  at  his  dIacreCloii 
«hMga  it  wlUi  iucouAirances  and  liens.  *' 

Bota  power  to  "mD  and  exchange  "  lands  embracea  a  power  to  partltkm.  PMp§  ▼• 
UlOlU.&SIO 
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King  v.  State. 

(SB  Mifls.  737.) 

Oriminal  law^^mUing  inioxicaling  liqtiar^^medieine* 

Diefendants  were  indicted  for  selling  intoxicating  liquor  witboai  a 
The  liquor  in  question  was  called  "  Home  Bitters,"  and  was  composed  of 
thirty  per  cent  of  alcohol  and  the  rest  of  water,  bark,  peelings,  seedB, 
etc.  The  defendants  alleged  that  they  sold  it  as  a  medicine.  The  court 
charged  that  if  the  compound  was  intoxicating,  and  was  sold  as  a  bevenge^ 
the  jury  should  convict  ;  but  if  it  was  sold  in  good  faith  only  as  a  median^ 
they  should  acquit,  although  the  compound  might  be  intoxicating.  JJdd 
correct.     {See  note,  p,  Si^i.) 

CONVICTION  of    illegally  selling    intoxicating    liqnor.    The 
opinion  states  the  case. 

FitZ'Oerald  £  WJiitfield^  for  appellants. 

T,  (7.  Catching,  attorney-general,  for  State. 

.  Cooper,  J.  The  appellants  were  indicted  in  the  Circait  Court 
of  Grenada  county  for  unlawfully  selling  vinous  and  spiritaonft 
liqnors  in  less  quantities  tlian  one  gallon. 

The  evidence  showed  that  the  defendants  sold,  in  quantities  of 
from  a  pint  to  a  quart,  a  compound  called  "  Home  Bitters,**  which 
the  defendants  claimed  was  a  proprietary  medicine,  which,  though 
containing  alcohol,  it  was  lawful  for  tliem  to  sell  without  obtaining 
license  to  retail,  under  the  provisions  of  the  Code  governing  the 
retailing  of  vinous  and  spirituous  liquors. 

The  evidence  introduced  by  the  defendants  themselves  shows 
that  the  compound  sold  contained  thirty  per  cent  of  alcohol,  and 
that  the  other  ingredients  wero  water  and  various  barks,  and  the 
poolings  and  seeds  of  trees,  fruit,  and  herbs ;  that  the  compound 
was  sold  as  any  other  merchandise,  to  be  devoted  by  the  purchaser 
to  such  purposes  as  he  desired,  and  without  inquiry  by  the  seller  as 
to  the  pnrpose  for  which  it  was  bought.  The  evidence  for  the 
State  showed  that  it  was  purchased  by  the  State's  witnesses  be- 
cause of  the  alcohol  it  contained,  and  used  by  them  for  the  pur- 
pose of  producing  intoxication. 
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The  coart  charged  the  jury  in  effect,  for  the  State,  that  if  the 
oompound  was  intoxicating,  and  was  sold  by  the  defendants  as  a 
spiritnous  beverage,  and  not  as  a  medicine,  they  ought  to  find  the 
defendants  guilty.  And  for  the  defendants  it  instructed  the  jury 
that  if  they  belieyed  the  defendants  sold  the  compound  in  good 
faith  as  a  medicine,  and  not  as  a  beverage,  they  ought  to  be  ac- 
quitted, although  it  contained  vinous  or  spirituous  liquor  sufScient 
to  intoxicate.  And  these  instructions,  we  think,  fairly  presented 
the  law  of  the  case.  One  authorized  to  sell  medicines  ought  not 
to  be  held  guilty  of  violating  the  laws  relative  to  retailing,  because 
the  purchaser  of  a  medicine  containing  alcohol  misuses  it  and  be- 
comes intoxicated ;  but,  on  the  other  hand,  these  laws  cannot  be 
evaded  by  selling  as  a  beverage  intoxicating  liquors  containing 
drugs, barks,  or  seeds  which  have  medicinal  qualities.  The  uses  to 
which  the  compound  is  ordinarily  put,  the  purposes  for  which  it  i> 
usually  bought,  and  its  effect  upon  the  system,  are  material  facts 
from  which  may  be  inferred  the  intention  of  the  seller.  If  the 
other  ingredients  are  medicinal,  and  the  alcohol  is  used  either  as  a 
necessary  preservative  or  vehicle  for  them,  — if  from  all  the  facts 
and  circumstances  it  appears  that  the  sale  is  of  the  other  ingredi- 
ents as  a  medicine,  and  not  of  the  liquor  as  a  beverage,  —  the 
seller  is  protected  ;  but  if  the  drugs  or  roots  arc  mere  pretenses  of 
medicines,  shadows  and  devices  under  which  an  illegal  traffic  is  to 
be  conducted,  they  will  be  but  shadows  when  interposed  for  protec- 
tion against  criminal  prosecution. 

The  instructions  refused  by  the  court  on  the  application  of  the 
defendants  were  substantially  given  in  other  instructions,  and  it 
was  not  the  right  of  the  defendants  to  propound  the  same  proposi- 
tions in  different  phraseology.  The  law  applicable  to  the  defense 
set  up  had  been  correctly  and  sufficiently  stated,  and  the  court  did 
not  err  in  refusing  to  charge  in  other  language  the  same  ideas. 

The  judgment  is  affirmed. 

Judgrnent  affirmed. 

fUrrm  by  thk  Reporter.— See  Tntnjricating  Liquor  Caaeat  23  Kans.  751 ;  s.  c.»  87  Am. 
Bep.  2M ;  Woods  v.  State,  ante,  22. 

InOim.  T.  RarwklcU^  Massachusetts  Supreme  Court,  January,  1S81,  a  statute  forbid- 
dini^  the  sale  or  ke<*pinjc  for  sale  without  authority,  of  spirituous  or  intoxicating  liquors, 
wasAeld  not  to  apply  to  a  druggist  who  kept  liquors  only  for  the  purpose  of  mixing  tliem 
tilth  other  ingredients,  according  to  prescriptions  of  physicians,  to  be  used  as  medicine, 
and  also  for  the  purpose  of  manufacturing  suolf  compounds  as  are  commonly  used  by 
dnifcgists,  to  be  sold  for  the  purpose  of  being  used  as  medicines  for  remedies  for  sickness 
ood  disease.     The  court  said.  In  substance  :    In  order  to   determine  whether  the  statutv 
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applies  to  a  sale,  the  true  test  is  to  inquire  whether  the  article  aold  Is  in  reality  an  intozio^ 
tins  liquor.  If  it  is,  the  sale  is  illegal,  although  it  is  sold  to  be  used  as  a  mediciDe  or  ft  ii 
attempted  to  disguise  it  under  the  name  as  a  medicine,  or  it  is  a  mixture  of  liqnoraiMl  ■ 
other  ingredients.  Commonwealth  ▼.  HattetU  lOS  Mass.  488  ;  (JommonweaHli  ▼.  BuUeritk^ 
fiCush.  347  ;  Ci}mmonu>e'Uth  v.  Slocin^  4  id.  SB.  But  if  the  article  sold  cannot  beiiasd  m 
an  intoxicating  drink,  it  is  not  within  the  prohibition  of  the  statute,  although  it  cootsiiM 
as  one  of  its  ingredients  some  spirituous  liquor.  The  sale  of  such  articles  isnotvi^- 
the  mischief  intended  to  be  remedied  by  Uie  statute  or  within  the  fair  meaning  of  its  bn- 
guago. 

In  Com.  V  HalUtty  ntpra,  it  was  held  that  it  was  no  defense  that  the  seller  believed  that 
what  he  sold  was  a  medicine  or  not  intoxicating. 

In  State  ▼.  Lafer,  38  Iowa,  42S,  the  court  below  refused  to  charge  that  if  the  Uqoor  vat 
only  sold  after  being  compounded  into  medicine  with  other  drugs,  and  was  sold  as  a 
medicine,  in  good  faith  and  with  no  intent  to  violate  the  law,  the  defendant  should  be . 
acquitted  ;  and  charged  that  unless  the  liquor  had  been  so  changed  that  It  had  loift  ill 
distinctive  character,  it  was  a  violation  of  law  to  sell  it,  but  if  It  had  been  so  changed  tkat 
it  could  not  be  used  as  a  beverage,  and  had  became  a  medicine  and  of  such  a  charafiler 
that  it  could  not  reasonably  be  styled  or  used  as  intcxicating  drink,  its  Mile  was  aot 
illegal.  These  instructions  were  approved,  the  court  saying  :  **  So  long  as  the  liquors  ro- 
tain  their  character  as  intoxicating  liquors,  capable  of  use  as  a  beverage,  notwitbstandiBK 
other  ii^piedients  may  have  been  mixed  therewith,  they  fall  under  the  ban  of  the  lav.  but 
when  they  are  so  compounded  with  other  substances  as  to  lose  the  distinctive  chanuster 
of  intoxicating  liquors,  and  no  longer  desirable  for  use  as  a  sUraulating  beverage,  and  $n 
in  fact  medicine,  then  their  sale  is  not  prohibited.** 

In  State  v.  Knowles,  Iowa  Supreme  Court,  March,  1882,  a  rsgistered  pharmacist  sold  a 
pint  of  whisky  to  a  stranger  upon  his  simple  statement  that  he  was  accustomed  to  take  U 
as  medicine  and  wanted  it  as  medicine.  A  conviction  was  sustained,  the  court  oIjsiiii  liair. 
*  *  We  incline  to  think  it  is  true,  liquors  might  be  prescribed  by  a  physician  and  yet  thedr- 
cumstances  surrounding  the  transaction  might  be  such  as  to  warrant  the  Jury  in  conchid* 
ing  the  liquor  was  sold  as  a  beverage.  Conceding  a  person  may  prescribe  for  himetf 
and  lawfiiUy  determine  he  should  take  intoxicating  liquors  as  medicine,  and  that  admflnit 
in  8iich  case  may  la^'f  ully  sell  such  liquor,  it  doen  not  follow  that  it  is  always  so  prescribed 
or  sold.  It  is  undoubtedly  true,  the  claim  that  it  is  taken  and  sold  as  medicine  may  be 
a  subterfuge,  and  that  while  in  form  sold  as  medicine,  it  was  In  fact  a  beverage,  and  so 
undenttood  by  both  buyer  and  seller.  The  druggist  must  act  in  good  faith,  and  the  mere 
fart  that  a  person  says  he  wants  intoxicating  liquors  as  medicine  will  not  exonerate  the 
dru?;ititif  tlie  circumstaace3  are  such  as  to  warrant  the  court  or  Jury  in  concinding 
that  in  truth  and  in  fact  It  waa  sold  as  abeverage.** 

In  Carwm  v.  St  ate  *  Alabama  Supreme  Court.  December,  1881,  it  was  held  that  where  a 
spfvial  prohibit '>ry  act  does  not  except  the  practicing  pliyslclan  from  its  operation,  he  Is 
liable  if  he  iidminist<.ir  intoxicating  bitters  to  his  patient,  but  not  for  using  liquors  neoee- 
sary  in  compounding  medicine  manufactured  and  sold  by  him.  The  court  said :  **  It  was 
trontonded  under  tills  state  of  facts,  that  if  the  appellant  gave  or  sold  the  bitters  inqoBi' 
tion  ns  a  prescription,  and  in  good  faith,  he  would  not  come  within  the  prohibition  of  U» 
statute,  and  should  be  acqiiittt'd.  *  •  •  '*  We  know  of  no  prindple  of  lav 
which  would  authorize  us  to  iiicorpkorate  so  important  an  exception  into  the  statute.  Tlie 
facts  of  the  case  may  have  constituted  a  good  reason  why  the  grand  Juiysbonki  ha«^ 
refu.sed  to  find  a  bill,  but  there  Is  no  exception  made  in  the  statute  in  favor  of  phyalcisB^ 
drugKl^ts,  or  oth(>r  persons  whomsoever,  and  this  court  cannot  engraft  one  in  their  I 
without  the  exercise  of  legislative  power,  which  it  does  not  possess.  The  question 
Rented  Is  not  a  novel  one,  thou;rh  not  before  decided  in  this  State.  Mr.  Wharton 
the  rule  to  bo,  that  *  unless  there  is  an  express  exception  in  the  statute,  the  fact  tbatttie 
liquor  was  bought  for  medicine  is  no  defense.*  2  W^hart.  Cr.  L.,  S  ^99.  In  the  ca«  af 
the  Commonwealth  v.  Kimlmll,  24  Pick.  3C6,  the  point  was  made  that  where  Bqaor  «■> 
bought  to  be  used  bona  fidr  for  the  pun>oso  of  medicine,  the  sale  of  it  did  not  eoBS 
within  the  purview  of  a  proffihitory  liquor  law,  general  In  terms.  Chief  Justice  Soaw 
observed  in  answer  to  this  suggestion :  *  If  it  were  sufficient  to  avoid  the  prohiblttoaaf 
the  statute,  for  the  purchaser  to  say  that  the  spirit  was  Intended  for  medicine,  it 
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in  effect  repeal  the  statate.  But  the  decisive  answer  is  that  the  legislature  has  made  no 
SBch  exception.  *  The  same  or  similar  points  have  been  repeatedly  settled  In  other  cases.. 
See  SUUc  ▼.  BrowfU  81  Me .  522,  and  other  authorities  cited  in  brief  of  A ttorney-Oenerbi^* 
and  in  S  Whart,  Cr.  L.,  B  S489,  note  (q).  The  application  of  any  other  rule  would  be  fraught 
wtth  difOculty  if  not  Impracticability.  The  frequency  of  imposture  on  the  one  hand,  and 
of  abase  on  the  other,  would  be  imminent^  and  sagacious  foresight  in  this  respect  may 
have  been  a  potent  reason  with  the  general  assembly  for  excluding  exceptions  which 
fofond  place  in  former  statutes,  relating  to  the  same  subject-matter.  We  are  not  to  be 
Bupposed  as  intimating  that  physicians  or  drui^sts  would  be  prohibited,  under  such  a 
statQte  as  the  one  in  question,  from  the  bona  >}(ie  use  of  spirituous  liquors  in  the  neoes- 
aaiy  compounding  of  medicines  manufactured,  mixed  or  sold  by  them.  This  would  not^ 
bS  within  thecTils  intended  to  be  remedied  by  such  prohibitory  enactments,  nor  eVen 
within  the  strict  letter  of  the  statute . " 

In  StaU  Y,  WraUn  72  N.  C.  253,  It  was  held,  that  a  druggist,  who  in  good  faith  and  with 
das  caution  sells  as  a  medicine  by  the  direction  of  a  practicing  physician,  spirituous 
Uqnon  in  a  quantity  less  than  a  quart,  is  not  indictable  therefor.  The  court  said  :  **  The 
letter  of  the  law  has  been  broken,  but  has  the  spirit  of  the  law  been  violated  ?  The 
qosBtion  here  presented  has  been  much  discussed,  but  it  has  not  received  the  same  judicial 
determination  in  all  the  States  in  which  it  has  arisen.  In  this  conflict  of  authority  we 
than  remember  that  the  reason  of  the  law  Is  the  life  of  the  law,  and  when  one  stops  the 
other  should  also  stop . 

'^Whait  was  the  evil  sought  to  be  remedied  by  our  statute  f    Evidently  the  abusive  use 
of  qjirituous  Uquors,  keeping  in  view  at  the  same  time  the  revenues  of  the  State.    The 
■psoial  verdict  is  very  minute  in  its  details,  and  makes  as  strong  a  case  for  the  defendants 
sspfttiiaps  will  ever  find  its  way  into  court  again.    A  physician  prescribes  the  brandy  as 
anedidne  for  a  si<^  lady,  and  directs  her  husband  to  get  it  from  the  defendants,  who  are 
dragiliits.    It  may  be  that  a  pure  article  of  brandy,  such  as  the  physician  was  willing  to 
administer  as  a  medicine,  was  not  to  be  obtained  elsewhere  than  at  the  defendant's  drug- 
stne.   The  doctor  hims^f  goes  to  the  defendants  and  directs  them  to  let  the  witness  have 
ttie  brandy  as  a  medicine  for  his  wife.    And  the  further  fact  is  found,  which  perhaps 
mlg^have  been  assumed  without  the  finding,  that  French  brandy  is  an  essential  medicine, 
fieqiiiently  prescribed  by  physicisns  and  often  used  ;  and  the  farther  and  very  important 
ted  Is  established,  that  in  this  case  it  was  bought  in  good  faith  as  a  medicine,  and  was 
'<  such.    After  this  verdict  we  cannot  doubt  that  the  defendants  acted  in  good  faith 
with  due  caution,  in  the  sale  which  is  alleged  to  be  a  violation  of  law. 
**  In  favor  of  defendants,  criminal  statutes  are  both  contracted  and  expanded.    1  Bish. 
<5t.  Law,  1 961.    Now  unless  this  sale  comes  within  the  mischief  which  the  statute  was 
bitended  to  suppress,  the  defendants  are  not  guilty  ;  for  it  is  a  principle  of  the  common 
law,  that  no  one  shall  sulTer  criminally  for  an  act  in  which  his  mind  does  not  occur.    The 
famlUar  instance  given  by  Blackstone  illustrates  our  case  better  than  I  can  do  by  argument. 
Tbe  Bolognlan  law  enacted  *  that  whosoever  drew  blood  In  the  street,  should  be  punished 
with  the  utmost  severity.*    A  person  fell  down  In  the  street  with  a  fit,  and«a  surgeon 
opened  a  rein  and  drew  blood  in  the  street.    Here  was  a  clear  violation  of  the  letter  of  the 
law,  and  yet  from  that  day  to  this,  it  has  never  been  considered  a  violation  of  the  spirit  of 
His  law.    Perhaps  it  will  give  us  a  clearer  view  of  the  case  if  we  put  the  druggist  out  of 
the  queitton.  and  suppose  that  the  physician  himself,  in  the  exercise  of  his  professional 
lidll  and  judgment,  had  furnished  the  liquor  in  good  faith  as  a  medicine.    Can  it  be 
pretended  that  he  would  be  any  more  guilty  of  a  violation  of  our  statute  than  the  sur- 
geon was  guilty  of  a  violation  of  the  Bolognlan  law  ?    We  think  not. 

**  Bat  we  would  not  have  it  understood  that  physicians  and  druggists  are  to  be  protected 
111  an  abuse  of  the  privilege.  They  are  not  only  prohibited  from  selling  liquor  In  the 
«fdinary  coarse  of  business,  but  also  from  administering  it  as  a  medicine  unless  It  be  done 
in  good  faith,  and  after  the  exercise  of  due  caution  ss  to  Its  necessity  as  a  medicine.  The 
sale  of  liquor  without  a  license,  in  quantities  less  than  a  quart,  Is  'prima  facie  unlawftfl, 
sad  It  is  lacnmbent  upon  one  who  does  so  sell,  to  show  that  it  was  done  under  ciroumstanoes 
it  lawful. 
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HiBsissippi   Valley   Gompant  v.  Chicago,   St.   Louis,  ahd 

New  Oeleans  Railroad  Gompakt. 

(88Mias.808.) 
Mortgage — by  railroad — afler-acquirBd  property — hatd. 

A  raflroad  compaDj  mortgaged  all  its  "  real  and  perponal  entate  and  tiandiliea 
now  owned  or  hereafter  to  be  acqaired."  Subeeqaently  the  company  boogbt 
a  hotel,  a  ntore  house,  some  vacant  town  lots,  and  a  farm  of  three  handmd 
acres.  This  property  was  not  used  in  connection  with  the  railroad,  but  the 
company  carried  on  the  hotel,  and  rented  the  rest.  Meld,  that. a^  against  a 
purchaser  under  a  subsequent  Judgment  the  mortgagee  got  no  title  to  this 
property.    {See  note,  p.  358.) 

EJECTMENT.    The  opinion  states  the  case.     The  defendaot 
had  judgment  below. 

Graft  i&  Cooper^  for  appellant 

Tf.  i\  Harris^  for  appellee. 

Chalmers,  G.  J.  This  is  an  action  of  ejectment,  in  which  the 
plaintiff  claims  title  by  virtue  of  an  execution -sale  under  a  judg- 
ment against  the  former  owner  of  the  property,  and  the  defendant 
claims  under  a  mortgage  executed  by  the  same  owner.  The  mort- 
gage was  prior  in  date  to  the  judgment,  and  if  operative  on  the 
property  here  involved,  takes  precedence  of  it.  The  property  was 
not  owned  by  the  mortgagor  (the  New  Orleans,  Jackson,  and 
Great  Northern  Railroad  Company)  at  the  date  of  the  mortgage, 
but  it  is  claimed  that  it  passed  as  after-acquired  property  by  virtoe 
of  the  terms  of  tlie  instrument.  Whether  it  did  so  pass  is  the 
question  presented.  Tlie  granting  clause  of  the  mortgage  conveys, 
or  attempts  to  convey,  all  the  property  of  the  railroad  then  owned 
or  subsequently  acquired,  in  these  words  :  **  All  of  its  right  of  w»y, 
lands,  property,  franchises,  rights,  and  appurtenances,  and  also  all 
the  buildings,  structures,  and  improvements  tliereon,  and  all  and 
singular,  the  cars,  locomotives,  engines,  warehouses,  depot,  raachioe- 
shops  and  machinery,  fixtures,  utensils,  and  effects  of  every  kind* 
nature,  and  description  whatever,  in  use  upon  the  said  railroad 
way,  or  in  any  wise  attached  or  appertaining  to  the  same,  intending 
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hereby  to  include  all  its  present  real  and  personal  estate  and  fran- 
ohises,  now  owned  or  her^ter  to  be  acquired,  without  any  exception 
or  reseryation  whatever. " 

Ars  the  words,  "  intending  hereby  to  include  all  its  present  real 
and  personal  estate  and  franchises,  now  owned  or  hereafter  to  be 
acquired,  without  any  exception  or  reseryation, "  sufBciently  defi- 
nite and  descriptive  to  pass  the  after-acquired  property  of  the  cor- 
poiation  ?  Gertainly  they  are  broad  and  comprehensive  enough,  but 
an  they  not  too  much  so?  That  a  natural  person  or  a  corporation 
may  mortgage  property  to  be  subsequently  acquired  is  now  too  well 
settled  to  require  elucidation  or  citation  of  authorities;  but 
neither  by  one  nor  the  other  can  this  be  accomplished  by  words  of 
a  character  so  vague  and  general  as  to  afford  to  creditors  and  sub- 
sequent purchasers  no  notice  whatever  of  the  property  to  be  em- 
braced. ^  A  very  different  rule  obtains  where  future  acquisitions 
are  attempted  to  be  mortgaged,  from  that  which  exists  with  refer- 
ence to  property  then  owned  by  the  grantor.  A  man  or  a  corpora- 
tion may  well  mortgage  ''all of  its  property  then  owned, "  without 
farther  words  of  description,  because  the  fact  of  present  owner- 
ship serves  as  an  indicator  to  point  to  and  identify  the  property. 
But  neither  a  man  nor  a  corporation  can,  by  general  terms  only, 
mortgage  —  so  far  as  subsequent  purchasers  and  creditors  are  con- 
cerned—  everything  that  it  may  thereafter  acquire,  through  all 
time;  for  this  would  be  a  mere  pledge  of  its  capacity  of  acquisi- 
tion, and  would  afford  no  sort  of  indication  of  what  was  to  pass 
under  the  instrument. 

A  deed  of  *'  all  my  estate"  or  "  all  my  property  '*  is  good  (  Wil' 
mm  V.  Boycey  92  U.  S.  320),  but  a  deed  of  ''  all  the  estate  that  I 
may  hereafter  acquire  "  is  a  nullity  ;  and  while  a  court  of  equity 
might  perhaps  enforce  a  mortgage  of  such  a  character,  as  between 
the  parties,  after  the  acquisition  of  the  property,  it  would  be  utterly 
void  as  to  third  persons. 

A  distinction  is  made  by  some  of  the  authorities  between  mort- 
gages of  future  acquisitions  executed  by  railroad  companies  and 
similar  instruments  made  by  natural  persons.  It  is  said  that  a 
mortgage  of  a  railroad  and  its  future  property  will  carry  all  after- 
acquired  property  appurtenant  to,  and  necessary  .for  building 
and  operating  the  road  and  carrying  out  the  purposes  for  which 
it  was  created,  while  a  similar  instrument  will  be  inoperative  if 
executed  by  a  private  person.     This  is  true  if  the  mortgage  ese- 
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ented  by  the  private  person  is  upon  a  specified  piece  of  pro[ierty, 
without  reference  to  any  accretions  or  additions  to  it,  because 
there  can  be  no  accretions  of  property  appurtenant  to  the  person 
of  the  mortgagor  ;  but  it  is  untrue  if  the  individual  has  mort- 
gaged his  business  and  the  property  then  appurtenant  to,  or 
afterwMixl  to  grow  out  of,  and  to  be  added  by  accretion  to  the  })ar- 
ticular  business  that  is  pledged.  Thus,  a  natural  person,  equaliy 
with  a  corporation,  can  execute  a  valid  mortgage  of  a  ship  and  the 
profits  of  its  voyage,  or  of  a  factory  and  the  machinery  then  in  it 
and  to  be  placed  in  it,  or  of  a  farm  and  tbe^  products  to  be  pro- 
duced upon  it,  or  of  a  flock  of  sheep  and  its  natural  increase  und 
future  grown  wool;  and  so  a  railroad  company  can  execute,  iu 
general  terms,  a  valid  mortgage  of  its  road-bed  and  franchises.  an<l 
all  of  its  real  and  personal  property  then  owned  or  thereafter  ac- 
quired, provided  the  future  acquisitions  be  such  as  belong  natu  nil - 
ly  to  the  business  of  constructing  and  maintaining  the  road  and 
performing  its  primary  end  as  a  common  carrier  of  passengers  and 
freights.  The  things  which  may  be  deemed  essential  or  uaerul. 
and  therefore  appurtenant,  to  the  great  work  of  building  and  oper- 
ating a  railroad,  will  frequently  be  more  extensive  and  varied  in 
their  character  than  those  which  can  properly  be  regarded  as  accre- 
tions to  the  business  of  private  persons;  but  the  principle  is  the 
same,  and  where  the  facts  concur,  the  law  must  be  the  same  as  to 
both. 

The  mortgage  in  the  present  case  would  be  clearly  void  as 
to  the  after-acquired  property,  for  uncertainty  of  description, 
if  it  had  been  executed  by  a  private  person,  without  reference 
to  some  enterprise,  undertaking,  or  venture  as  to. which  the 
future  property  could  be  deemed  an  accretion.  It  is  equally  m 
when  executed  by  a  railroad  company,  if  the  property  to  which  it 
is  sought  to  apply  it  was  not  appurtenant  to  the  bnsiness  of  the 
company.  When  property  is  to  be  deemed  appurtenant  to  a  rail- 
road enterprise  is  discussed  in  many  cases,  a  few  of  which  we  cite : 
Mosley  v.  Mississippi  £  Ohio  R.  Co.,  52  Miss.  127 ;  Dinsni&re  ^. 
Racine,  etc.,  R.  Co.,  12  Wis.  649  ;  Seymour  v.  0.  d  N.  R  Co.,  25 
Barb.  284  ;  Shamokin  V,  R.  Co.  v.  Livemore^  47  Penn.  St.  465 ; 
Walsh  V.  Barton,  24  Ohio  St.  28  ;  Parish  v.  Wheeler,  22  N.  Y.  494. 

In  Pierce  v.  Emery,  32  N.  H.  484,  it  was  held  that  after-acquir- 
ed property,  where  appurtenant,  would  pass  by  a  mortgage  of  a 
railroad  and  its  business,  although  there  was  no  provision  as  to  fn* 
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tore  property.     This  doctrine  is  denied,  and  we  think  properly,  b} 
ibe  better  considered  cases. 

The  property  involved  here  does  not  fall  within  any  well-consid 
ered  definition  of  the  to)*m  *^  appurtenant, "  nor  can  it  possibly  be 
regarded  as  either  necessary  or  legitimate  to  the  business  of  a  rail 
rood  corporation.  It  consisted  of  a  hotel,  a  brick  store-house^, 
some  vacant  town-lots,  and  a  farm  of  three  hundred  acres.  Thef 
hotel  was  not  used  as  a  railroad  eating-house,  there  being  no  sta-' 
tion-house  or  depot  at  the  town,  but  seems  to  have  been  used  as  an 
ordinary  hotel  for  the  entertainment  of  guests.  The  other  prop- 
erty was  rented  out  for  the  several  purposes  for  which  it  was 
adapted. 

It  was  used  for  these  purposes  by  its  former  owners  before  its  ac- 
quisition by  the  railroad  company,  and  continued  to  be  so  used 
after  that  acquisition.  It  wa3  applied  to  no  new  use ;  and  except 
that  after  its  acquisition  the  several  tenants  occupying  it  paid 
rents  to  the  railroad  company,  it  served  no  beneficial  purpose  what- 
ever to  the  railroad.  Clearly,  it  was  not  appurtenant  to  it  It  is 
4irged  however  that  the  company  making  the  mortgage  was  author- 
iied  by  its  amended  charter  to  acquire  this  property  ;  that  this 
amended  charter  had  been  granted  by  the  legislature  before  the 
execution  of  the  mortgage,  and  that  therefore  while  the  language 
Qsed  in  reference  to  after-acquired  property  would  be  too  vague  if 
used  by  a  private  person,  or  a  corporation  ordinarily,  it  will  be 
snfficient  when  used  by  this  corporation,  and  will  cover  all  the 
property  that  it  was  by  its  charter  authorized  to  hold.  The 
amended  charter  was  enacted  with  reference  to  a  proposed  exten- 
sion of  the  railroad  from  Canton  to  Aberdeen.  For  this  purpose 
it  vests  the  company  with  the  right  to  acquire  and  hold,  ''at  each 
termination  of  said  railroad,  and  at  any  other  place  along  the  line 
of  said  railroad,  or  in  the  vicinity  thereof,  any  quantity  of  land^ 
not  exceeding  in  any  one  place  five  hundred  acres,  to  be  used  for 
all  necessary  purposes  of  said  railroad,  or  to  be  disposed  of  at 
pleasure,  for  the  purpose  of  constructing  and  maintaining  said  rail- 
road. 

We  entertain  serious  doubts  whether  this  act  authorized  the  ac- 
qaisition  of  real  estate  anywhere  except ''  at  the  terminations  "  of 
the  proposed  extension,  —  to  wit,  at  Canton  and  Aberdeen, — or 
along  the  line  of  the  road  to  be  built  between  those  terminations. 
The  land  here  involved  lies  more  than  a  hundred  miles  below  Can- 
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tooy  and  along  tliat  portion  of  the  road  \viiicli  had  bet4i  completed 
years  before  the  passage  of  this  acL  But  conceding  that  the  act 
authorized  the  purchase  of  land  all  along  the  line,  both  of  the 
completed  and  of  the  uncompleted  portion,  from  the  Louisiana 
State  line  to  the  town  of  Aberdeen,  then  it  is  safe  to  say  that  it 
would  justify  tlie  acquisition  of  a  million  acres  of  lanfl. 

For  what  purpose  was  this  enormous  amount  of  land  to  be  ob- 
tained and  used  ?  Either  ''for  all  necessary  purposes  of  said  nul- 
road, "  or  "  to  bo  disposed  of  at  pleasure,  for  the  purpose  of  coa- 
structing  and  maintaining  said  railroad.''  If  it  was  to  be  bought 
and  used  ".for  necessary  purposes,  "  then  it  was  to  become  appur- 
tenant to  the  road  ;  but  we  have  seen  that  the  property  here  in- 
yoked  was  .not  so  bought  or  used,  but  on  the  contrary,  it  was  when 
bought,  and  it  thereafter  remained,  dedicated  to  purposes  utterly 
foreign  to  the  business  of  a  common  carrier. 

If  on  the  contrary  we  are  to  understand  that  by  the  words 
''  to  be  disposed  of  at  pleasure,  for  the  purpose  of  ooiiBfcnicting 
and  maintainiug  said  railroad, "  the  company  was  empowered 
to  buy  this  immense  quantity  of  land,  scattered  along  a  line  of 
three  hundred  miles,  situated  in  many  counties,  and  with  no  re- 
strictions except  that  it  should  be  in  live-hundred-acre  tracts  and 
in  the  vicinity  of  the  road,  it  follows  that  the  company  was  vested 
with  power  to  enter  the  market  generally  as  a  purchaser,  holder, 
and  speculator  in  real  estate.  It  might  become  the  owner  of  plan- 
tations, and  of  factories,  and  of  entire  towns  and  villages,  and  bny 
and  sell  and  lease  lands  applied  to  every  use  known  among  men ; 
nor  would  it  be  bound  to  dedicate  them,  after  they  were  acquired, 
to  any  purpose  whatever  connected  with  its  business  as  a  common 
carrier.  It  would  differ  therefore  as  to  such  lands  in  no  respect 
from  a  private  person,  so  far  as  its  right,  either  of  acquisition  or  of 
disposition,  was  concerned,  and  hence  there  must  be  applied  toiti 
conveyances  the  same  rules  of  construction  as  if  they  were  made  by 
private  owners.  It  follows,  that  as  the  mortgage  of  the  after-ac* 
quired  property  would  have  been  void  as  to  third  persons  if  made 
by  a  private  person^  it  is  equally  so  as  to  the  lands  here  inyolved, 
though  made  by  a  railroad  company. 

The  case  of  Calhoun  v.  Paducah  Railroad  Company^  9  Cent  L 
J.  6G,  is  quite  in  point,  and  the  opinion  of  Hammond,  J.,  of  the 
United  States  District  Court  for  the  Western  District  of  Tennessee, 
oompensates  by  its  learning  and  ability  for  any  lack  of  authorita- 
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tire  cliuracter  in  the  tribunal.  Strikint^ly  similar  also  is  the  case 
41  Morgan  v.  Donovan^  53  Ala.  241. 

There  is  no  merit  in  the  objection,  that  even  though  the  mort- 
gage was  not  operative  on  the  land,  plaintiff  obtained  no  title  to  it 
.under  the  sheriff's  sale,  because  at  the  time  it  occurred,  the  prop- 
erty was  in  the  hands  of  a  receiver  appointed  by  the  Federal  court 
in  the  proceedings  of  foreclosing  the  mortgage.  The  receiver  was 
act  ordered  to  take  possession  of  this  land  specifically,  but  was  only 
directed  to  take  charge  generally  of  the  property  embraced  in  the 
inortgage  ;  and  nowhere  in  the  proceedings  was  this  land  spccific- 
sQy  alladed  to  until  the  filing  of  the  receiver's  inventory,  more  than 
a  year  after  the  sale  by  the  sheriff,  under  execution  and  the  pur- 
<:ha8D  of  the  property  by  the  plaintiff. 

.  The  receiver  never  took  visible  possession  of  the  property,  ex- 
cept by  receiving  rents  from  the  tenants  previously  in  possession^ 
nor  was  any  thing  done  to  admonish  the  public  that  this  property 
was  claimed  as  being  embraced  in  the  mortgage.  Under  these  cir- 
cumstances, as  the  property  was  not  embraced  in  the  mortgage,  the 
purchaser  at  the  ezecntion-sale  got  a  good  titla 

Judgment  reversed,  and  judgment  here,  on  the  agreed  stale  of 
frets,  for  plaintiff. 

Judgment  reversecL 


BT  TBX  BxFOBTKR.— In  PoriOi  ▼.  Whieeler^  33  N.  Y.  494,  it  was  doubted  that  can^ 
purohaaed  by  a  railroad  company,  and  used  and  run  in  connection  with  ttie  road, 
beyond  Its  terminus,  were  not  within  a  mortga^  of  engines,  cars,  etc.,  **  and  i^ 
peraooal  property  in  any  way  belonging  or  appertaining  to  the  railroad,*'  but  it  was 
^lat  the  company  could  not  set  up  %Utra  vircA  to  defeat  the  mortgage.  , 

.  .la  JToMe  tt  ()Mo  R.  Co.  v.  Mosciih  ^  Miss.  127,  it  was  held  that  detached  landsgranted 
by  the  State  to  the  railroad  subsequent  to  its  charter  arc  not  exempt  from  taxation  under 
ttie  <diarter  exempting  **  any  portion  of  said  rail  road .  '* 

hi  WdUi  V.  Barton^  24  Ohio,  St.  28,  it  was  held  that  a  mortgage  executed  by  a  railroad 
eompaay  on  **  the  road  **  of  the  company,  ^*  whether  made  or  to  be  made,  acquired  or  to 
baaequlred,  and  aU  property,  real  or  personal,**  of  the  company,  *'  whether  now  owned  or 
to  be  acquired,  used,  or  appropriated  for  the  operating  or  maintaining  the  said 
I,"  ia  not  a  lien  upon  real  estate  of  the  company,  thou  owitod  or  afterward  acquired, 
has  no&been  used  or  appropriated  for  operatiDg  or  maintaining  the  road . 
hi  Morgan  ▼.  i>r»noixia,  68  Ala.  2il,  the  charter  of  a  railroad  company  emi>owered  it, 
•BKmg  other  things,  to  construct  and  operate  a  railroad  between  the  cities  of  Mobile  and 
BewOrleamk  and  to  require  and  hold  such  real  property  **  as  may  be  necessary'  and 
eoBfcideBt,  for  the  construction,  maintenance  and  management  of  the  railroad,"  and 
I  to  aoqulre  **  any  steamboats,  piers,  wharvat  and  appurtenances  thereunto  belonging 
directors  may  deem  necessary,  profitable  and  convenient  for  the  corporation  to 
»and  naanage  in  connection  with  said  railroad."  In  deeds  of  trust,  executed  by 
ths  rafiroad  corporation,  the  words  of  conveyance  wertt  qualified  by  clauses  lilco  the  fo|- 
'*'nie  lands  occupied  by  said  railroad,  or  hereafter  acquired,  owned  and  occupied 
*  •  indading  all  depots,  etc. ,  now  owned  and  occupied,  or  hereafter  acquired 
with  said  portion  of  said  railrua*!.  Hitu:it<i  upon  or  lying  within  the  limits^ 
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■aid  ciUea,  or  upon  or  adjaceDt  to  said  portion  of  said  railroad,  and  the  route  and  Bae 
thereof.**  In  another  mort^rage  or  deed  of  trust .  the  conveyance  was  qualified  as  foUovt: 
**  All  depots,  station-houses,  wharves  and  warehouses  •  *  •  hq^  owned  sad 
occupied,  or  hereafter  to  be  acquired,  and  used  in  connection  with  its  said  railroad,  togothcr 
with  all  steamboats,  and  personal  property  used,  or  hereafter  to  be  used.  exchMlT*^  for 
the  constructing,  maintaining,  operating  or  conducting  the  business  of  its  said  nulroad.** 
Hdd^  I .  The  charter  authorises  the  corporation  to  acquire  and  hold  proper^  to  be  wmA 
in  the  construction,  maintenance  and  operation  of  the  road,  or  In  connection  thsfevitki 
but  not  the  acquisition  of  property  not  needed  or  used  for  one  of  these  puipose^  or  in 
connection  with  such  purposes.  SL  The  mortgages  conveyed  only  sudi  property,  real  v 
personal,  as  was  useful  and  necessaiy  and  employed  In  the  constmction,  maintsnaaee, 
operation,  repair  and  preservation  of  said  railroad  ;  and  property  acquired  and  ovasd, 
and  not  used  or  to  be  used  in  connection  with  the  railroad,  and  In  promotion  of  the  direct 
and  proximate  purposes  of  its  construction,  did  not  pass.  8  Property  bought  of  an 
opposition  steamship  line,  not  with  a  view  of  employing  it  in  connection  with  the  bnlsDflH 
of  the  road,  but  to  withdraw  it  from  business,  thereby  preventing  competition,  was  not  sa- 
thorised  to  be  acquired  by  the  charter,  and  not  covered  by  the  granti^  danaes  In  the 
mortgages. 

In  Seymour  v.  Canandaigtiat  etc.,  B,  Co.,  25  Barb.  2^1,  It  was  held  that  the  mortgas* 
gave  no  lien  upon  land  lying  outside  of  the  railway  track  and  branches,  or  not  naed  Cor 
shops,  depots,  stations,  turn-outs,  etc. 

In  Diiismore  v.  Racine,  etc.,  R.  Co,,  12  Wis.  640,  the  same  was  held  in  respect  to  a  trMt 
of  286  acres  of  woodland ,  seven  miles  from  the  railway .  The  court  said  :  **  1 1  is  said  tbat 
these  lands  were  purchased  by  the  company  for  the  wood  and  timber  upoo  them,  wUeh 
were  to  be  used  upon  the  road.  Upon  the  score  of  economy  it  might  be  desirahle  that  a 
corporation  should  own  Uie  woodland  and  coal  beds  from  which  it  could  obtain  aU  neeti- 
sary  fuel .  So  perhaps  it  might  be  convenient  for  It  to  own  pine  lands  from  which  it  coald 
obtain  timber  for  fences  and  bridges,  and  mills  to  manufacture  the  timber ;  or  a  ttne  of 
steamboats  for  the  transportation  of  freight  and  passengers  by  water  to  aod  l^m  tbe 
road .  Still  these  things  are  not  at  all  necessary  for  the  full  use  and  enjoyment  of  tha 
road  and  franchises.  A  railroad  corporation  can  purchase  its  fuel  as  well  ■■  a  i 
person.  It  could  not  have  been  contemplated  by  either  party  that  the  company 
buy  timber  lands  several  miles  distant  from  the  line  of  the  road,  for  the  purpose  of 
or  convenience,  when  those  lands  were  not  necessary  for  the  use  and  enjoyment  of  tiie 
road.  The  lands  and  real  estate  spoken  of  In  the  mortgage  were  those  upon  wUch  On 
road  to  be  constructed,  or  in  which  the  company  might  acquire  the  right  of  way,  or  lota 
or  parcels  of  land  along  the  line  of  the  road  used  or  to  be  used  for  erecting  thereon 
engine  houses,  shops,  and  all  such  structures  as  might  be  necessary  for  the 
operation  of  the  road,  or  upon  which  drains  and  embankments  might  be  made  for 
protection  and  preservation  of  the  same  " 

In  Calhout^  v.  PaduccLh  A  Memphis  R.  Co.,  9  Cent.  L.  Jour.  M,  the  proper^ 
was  44  acres  of  land  adjacent  to  the  railway,  conveyed  In  consideration  of  the 
locating  a  station  at  a  certain  place.  This  seems  to  be  baaed  more  upon  the 
of  description  than  on  the  doctrine  of  uUra  vires.  The  court  said  :  **  No  doubt  a  rafiroad 
company  might  by  contract  agree  that  the  mortgage  should  cover  all  lands  whkdi  i 
be  subscribed  to  It  for  stock,  or  to  be  granted  to  It  by  the  government  in  aid  of  Its 
struction,  or  tbe  like  description  ;  but  every  such  contract.  If  not  designating  liy 
and  bounds  the  lands  to  be  acquired,  should  Indicate  with  reasonable  certainty  the  ] 
tlciilar  property,  so  that  all  persons  would  know  what  was  Intended  to  be  conveyed. 
I  think  In  such  cases  the  power  to  mortgage  would  be  limited  to  such  lands  as  tbe 
pany  at  the  date  of  tbe  Instrument  had  an  expectation  of  obtaining,  or  to  sach  lands  as 
could  be  designated  In  the  agreement  Itself,  ns  those  upon  which  It  was  to  operate.** 

In  Sliamokin  Vdlleit  R.  Co.  v.  lAvermore,  47  Penn.  St.  4tBi,  the  same  was  held  in  lUfwrt 
to  town  lota,  not  directly  appurtenant  or  Indispensably  necessary  to  the  enjoyment  of  the 
franchisefi.    The  lots  were  designed  for  a  canal  basin  for  shipping  coal. 

In  RamHn  v.  European  AN.  A.  Ry.  Or>.,  T2  Me.  88,  the  mortgage  was  beM  to  uiwf 
lands  subsequently  purchased  for  engine  and  car  houses  and  other  aooomaaodattoaa^  i» 
which  the  company  at  the  time  had  located  and  expected  to  bnOd  the  road,  hot  to ' 
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the  road  was  not  extended.  Tbeooortsaid  :  "That  the  expectations  of  business  have  not 
teas  resUaed,  that  the  light  to  use  them  in  direct  connection  with  the  road,  wtthouiL 
tather  tegldatlTe  authority,  has  expired,  does  not  relieve  them  from  the  incnmhrsnoe. 
They  sre  claimed  still*  on  grounds  that  the  evidence  Would  scarcely  enable  us  to  deny,  tm 
1»  seoesBSiy  for  the  future  development  of  the  railroad.  We  could  not  say  from  tba 
tmtataojf  that  the  purchase  was,  at  the  time,  an  extravagant  and  unreasonable  one. 
Iteesse  of  a  railroad  holding  m<»e  proper^  for  its  own  purposes  than  its  present  needs 
deaaad,  is  entire^  dlfferentfh>m  one  In  which  the  company  buys  other  property,  **fii*fp«4 
tnm  the  road  and  its  appurtenances,  not  intended  or  necessaiy  for  the  present  or  pn» 
ifftctife  eieiolse  of  If  firandUse,  and  therefore  not  within  the  purview  of  the  mortgafe. 
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ai  Neb.  87.) 
Telegraph  company  —  condition  —  negligence  —  repeated  meeeagei. 

A  telegraph  company  may  lawfully  restrict  its  liability  for  errors  in  dtspatdw 
beyond  the  amount  paid  for  transmission,  to  cases  where  the  dispatchee  u* 
repeated  and  paid  for  as  such  ;  and  under  such  a  regulation,  an  error  it  ft 
dispatch  is  not  perse  sufficient  evidence  of  negligence  to  anthorixeft'^ 
covery  beyond  that  amount.    {See  note,  p,  861.) 

ACTION  for  damages  for  negligence  in  tranemitting  a  telegram. 
The  error  complained  of  was  the  writing  "si.xty"  for  fiftj." 

There  was  a  verdict  for  the  amount  paid  for  transmission.    The 
opinion  states  other  facts. 

George  W.  Doane,  for  plaintiff  in  error. 

James  M.  Woolioorih,  for  defendant  in  error. 

Lake,  J.  The  alleged  errors  to  be  considered  pertain  to  the  in* 
fitrnctions  to  the  jury.  The  charge  was  full,  covering  every  point 
arising  in  the  case  necessary  for  the  jury  to  be  informed  upon,Md 
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was  evidently  prepared  with  care.  We  shall  notice  only  those  per* 
tioDS  of  it  which  ooansel  has  specially  pointed  ont  as  being  objeo* 
tioiiabie. 

It  is  said  by  counsel  in  brief  that  *'  the  most  serious  error  com- 
mitted "  is  in  those  portions  of  the  charge  wherein  "  reference  was 
made  to  the  right  of  defendant  to  adopt  rules  and   regulations 
whereby  to  restrict  its  liability  in  this  class  of  cases,  and  the  effect* 
of  the  adoption  of  such  rules  and  regulations. '^    The  ground  taken 
on  this  point,  being  that  there  was  nothing  in  the  pleadings  by 
which  these  rules  and  regulations  were  made  at  all  material.     In 
all  this  we  think  counsel  labors  under  a  mistake.    Evidently  the 
rales  and  regulations  referred  to  by  the  judge  were  those  copied 
into  the  answer  as  being  on  the  message  blanks,  and  forming  the 
basis  of  the  alleged  contract  between  the  Telegraph  Company  and 
Preston  &  Co.,  the  senders  of  the  message.    The  most  important 
(rf  these  rules,  in  fact  the  only  one  of  them  necessary  to  be  here 
considered  is  that  which  provided  that  the  company  should  '*  not 
be  liable  for  mistakes    *    *    *    of  any  unrepeated  message  beyond 
the  amount  received  for  sending  the    same."     The   jury  were 
ioh\  that  this  was  not  an  unreasonable  regulation  on  the  part  of 
the  company,  and  'Mf  brought  to  the  knowledge  of  persons  deal- 
ing with  them,  and  assented  to  by  such  persons,  would  be  binding 
upon  them.     The  effect  of  such  regulation  was  given  in  these- 
words,  which  we  accept  as  a  fair  statement  of  the  law  :  ''  If  there- 
fore yon  find  from  the  evidence,  that  at  the  time  this  telegram  was 
sent,  the  rules  and  regulations  which  have  been  offered  in  evidence 
were  in  force  along  the  defendant's  line,  and  such  regulations  were 
brought  to  the  knowledge  of  the  senders  of  the  message,  or  the 
plaintiff,  and  assented  to  by  them,  and  the  message  in  question  was 
not  directed  to  be  repeated,  and  that  the  defendant  used  suitable 
instruments  and  machinery,  and  employed  skillful  operators,  who 
in  the  transmission  of  the  message  used  ordinary  care,  and  were 
not  guilty  of  actual  negligence  in  the  premises,  then  the  plaintiff 
eannot  recover  any  thing  beyond  the  price  -of  the  message  and  in- 
terest thereon."    This,  we  are  of  opinion,  stated  the  law  correctly, 
and  was  necessary  to  a  fair  comprehension  of  the  pleadings  and 
evidence  by  the  jury.    The  fact  that  the  judge  referred  to  these 
printed  conditions  upon  which  alone  messages  would  be  sent  as 
**  rules  and  regulations  "  instead  of  ''agreement"  or  **  con  tract" 
is  of  no  importance.    We  suppose  that  they  were  essentially  rules 
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and  regulations  until  accepted  by  delivering  the  message  for  trani- 
missioQ  subject  to  them,  when  they  at  once  became  a  binding  oon* 
tract  between  the  company  and  the  senders.  Wolf  v.  Wtstern  {7a- 
ton  Telegraph  Company,  62  Penn.  St  83;  &  c,  1  Am.  Rep.  387. 

The  plaintiff's  counsel  tendered  several  instructions  embodying 
the  views  for  which  he  now  contends  on  this  question.  They  are 
«  substantially  that  a  telegraph  company  cannot,  by  a  rule  or  regu« 
lation  like  the  one  just  referred  to,  limit  liability  for  errors  com. 
mitted  in  the  transmission  of  messages  —  that  such  a  rule  is  on- 
reasonable  and  contrary  to  public  policy.  Further,  ^  that  the  de- 
fendant, in  order  to  exonerate  itself  from  I'esponsibility  for  the 
mistake,  should  have  shown  how  it  occurred,  and  in  the  absence 
of  such  proof  the  jury  will  bo  justified  in  presuming  a  want  of  or- 
dinary care  on  the  part  of  the  defendant"  These,  with  other  pro- 
positions  of  similar  import  founded  thereon,  which  in  the  absence 
of  all  restrictions  would  have  been  suitable,  were  rejected  by  the 
court,  and  as  wc  think,  properly.  The  law,  as  it  is  finally  settled 
by  tho  better  authorities,  is  otherwise. 

In  Redpath  v.  Western  Union  TeUgraph  Company,  112  Mass.  71 1 
8.  c,  17  Am.  Bep.  69,  it  was  laid  down  that  the  sender  of  an  nn- 
Tpcatcd  message  written  u\wn  a  blank  of  the  company  having  a 
riatcd  heading  which  specified  that  the  company  should  not  be 
jable  for  mistakes  in  the  transmission  of  an  unrepeated  message 
beyond  the  amount  received  for  sending  it,  could  not  recover  more 
unless  the  mistakes  were  caused  by  gross  negligence  or  fraud.  And 
in  Breese  v.  United  States  Telegraph  Company,  48  N.  Y.  133 ;  8. 
c,  8  Am.  Rep.  526,  it  was  iniled  that  conditions  in  telegraphie 
messages  as  to  repeating  are  reasonable,  *^  and  where  a  person 
writes  a  dispatch  and  signs  his  name  upon  a  blank  containing  a 
printed  condition  that  the  company  will  not  bo  responsible  for  the 
correct  transmission  of  the  message  unless  it  is  repeated  at  aa 
additional  expense,  he  cannot  recover  for  an  error  in  transmission, 
the  condition  as  to  repeating  not  being  complied  with,  and  there 
being  no  allegation  of  gross  negligence  or  willful  misconduct  on  the 
part  of  the  company."  In  the  opinion  of  Eabl,  C,  this  language 
IS  used  :  '*  But  while  they  '*  (telegraph  companies)  **are  bound  te 
transmit  all  messages  delivered  to  them,  they  have  tho  right  to 
make  reasonable  rules  and  regulations  for  the  conduct  of  their 
business.  They  can  thus  limit  their  liability  for  mistakes  not 
occasioned  by  gross  negligence  or  willful  misoondaot,  and  this  thej 
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can  do  by  uotico  brought  home  to  the  sender  of  the  niessagey  or  by 
tpecM  contract  entered  into  with  him/'  And  in  the  same  case 
LoTTy  C.  C,  in  speaking  of  conditions  limiting  the  company's 
liability  printed  upon  message  blanks,  said  :  '*The  conditions  are 
reasonable,  and  not  against  public  policy.  On  the  contrary,  they 
sabserve  to  carry  out  the  objects  for  whicli  telegraphic  associations 
are  created,  and  especially  to  secure  the  receipt  of  a  message  in  the 
words  in  which  it  is  written  and  delivered  for  transmission.  A 
party  using  such  a  blank,  and  writing  ins  dispatch  thereon,  assents 
to  the  terms  and  conditions  on  which  it  is  sent.  If  he  omits  to 
read  or  to  l>ecome  informed  of  them  it  is  his  own  fault  A  contract 
Tolantarily  signed  and  executed  by  a  party  in  the  absence  of  mis- 
representation or  fraud  with  full  opportunity  of  information  as  to 
iis  contents,  cannot  be  avoided  on  tlio  ground  of  his  negligence  or 
omission  to  read  it,  or  to  avail  himst;lf  of  snch  information."  §ee 
also  on  this  point  Wesierfi  Union  Telegraph  Co.  v.  Carew,  15  Mich. 
5*25  ;  and  of  similar  import  is  Grinnell  v.  Western  Union  Telegraph 
Company ,  113  Mass.  299;  s.  c,  18  Am.  Rep.  485  —  where  Gray, 
C.  J.,  says  :  ^  According  to  the  woiglit  of  authority  a  regulation 
that  the  liability  of  the  company  for  any  mistake  or  delay  in  the 
transmission  or  delivery  of  a  message,  or  for  not  delivering  the 
same,  shall  not  extend  beyond  the  sum  received  for  sending  it,  un- 
less the  sender  orders  the  message  to  be  repeated  by  sending  it  back 
to  the  ofllce  which  first  received  it,  and  pays  half  the  regular  rate 
additional,  is  a  reasonable  precaution  to  be  taken  by  the  company, 
aad  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the  company 
from  liability  beyond  the  amount  stipulated  for  any  cause  except 
willful  misconduct,  or  gross  negligence  on  the  part  of  the  com- 
pany." 

The  reasonableness  of  the  rule  thus  recognized  by  the  courts 
must  be  seen  and  acknowledged  by  all  who  give  heed  to  the  fact 
sworn  to  on  the  trial  by  several  expert  witnesses,  and  denied  by 
none,  that  the  only  known  means  of  reaching  absolute  accuracy  in 
the  transmission  of  messages  by  telegraph  is  by  repeating  them, 
that  is  returning  them  to  the  office  from  which  they  were  sent,  for 
comparison  with  the  originaL 

Many  additional  authorities  on  this  point  might  be  cited,  but 
these  will  suffice,  representing,  as  they  do,  the  current  of  decision. 
In  the  case  before  us  there  is  no  pretense  either  of  gross  negligence 
or  willful  misconduct  on  the  part  of  the  company,  so  that  the  in- 
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Btructions  complaiDed  of  are  not  only  amply  supported  by  adjudged 
cases,  but  were  suited  to  the  facts  upon  which  the  jury  were  topaB& 
Besides  the  evidence  of  the  existence  of  the  rules  and  regulations 
limiting  the  company's  liability,  known  and  accepted  by  the  plaintiff, 
was  clear  and  convincing,  notwithstanding  his  assertion  that  he  had 
never  read  the  headings  to  the  message  blanks.  It  is  a  noticeable 
fact  however  that  the  plaintiff  in  his  testimony  does  not  deny  that 
he  well  understood  that  such  rules  and  regulations  existed,  and  tbe 
importance  of  having  his  messages  repeated  to  insure  accuracy  in 
thnir  transmission.  He  admitted  on  his  cross-examination  that  for 
several  years  he  had  received  and  sent  hundreds  of  dispatches, 
sometimes  several  in  a  single  day,  writing  them,  as  occasion  re- 
quired,, on  the  company's  blanks,  or  on  ordinary  blank  paper,  so 
that  if  he  did  not  know  of  these  rules  it  was  because  of  hisonrn 
gross  carelessness.  From  what  we  have  said  it  follows  that  the  in- 
structions requested  by  the  plaintiff,  as  to  the  degree  of  care  the 
company  was  bound  to  exercise  in  the  transmission  of  the  message 
in  question,  were  properly  refused,  as  by  these  ''  the  highest  d^j^ 
of  care  and  diligence ''  on  the  part  of  the  company  would  have 
been  requisite  to  avoid  liability  to  the  full  extent  of  the  damages 
caused  by  the  alleged  error,  notwithstanding  the  aforesaid  limitation. 
So,  too,  of  other  instructions  tendered  and  refused,  to  the  efEect 
that  the  defendant,  in  order  to  escape  such  liability  in  any  degrm 
for  the  erroneous  transmission  of  the  message,  notwithstanding 
said  rules  and  regulations,  was  bound  to  show  just  how  the  error 
was  brought  about,  and  that  it  was  through  no  fault  pn  his  part 

As  we  have  already  seen,  where  such  rules  and  regulations  are  in 
force,  and  the  message  is  sent  with  reference  to  them,  the  company 
cannot  be  made  liable  beyond  the  amount  received  for  sending  the 
message,  and  interest,  except  for  injuries  caused  by  gross  negligence 
or  willful  misconduct  on  the  part  of  its  agents.  And  so  the  jnry 
were  told,  as  shown  by  the  instruction  above  quoted  and  others  of 
like  import. 

The  eighth  paragraph  of  the  instructions  is  pointed  ont  bj 
counsel  as  specially  objectionable,  and  was  in  these  words:  ''If 
there  were  such  nilos  and  regulations,  so  assented  to,  the  mere  ftct 
that  there  was  an  error  in  the  message  as  delivered  would  not  of 
itself,  without  further  proof  of  carelessness,  be  snflScient  to  au- 
thorize the  plaintiff  to  recover  any  thing  beyond  the  price  of  the 
message  and  interest  thereon."    There  is  no  error  in  this  instmc- 
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teVi,  -which  is  fully  supported  by  the  authorities  already  cit^d.  The 
jury  did  return  a  verdict  in  favor  of  the  plaintiff  for  the  sum  paid 
by  him  for  sending  the  message,  \7hich  was  all  he  was  entitled  to, 
gross  negligence  or  willful  misconduct  being  neither  charged  nor 
proved,  and  he  being  clearly  subject  to  the  rule  or  regulation  by 
#hich  the  company  restricted  its  liability  to  that  amount 

Aa  before  stated,  the  charge  in  this  case  was  evidently  prepared 
tith  care,  and  after  a  full  examination  of  all  the  authorities  cited 
ve  are  satisfied  that  it  states  the  law  of  the  case  correctly,  in  every 
jlartieular,  and  therefore  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Hon  BT  TBS  RsPosTBR.— On  the  first  point  decided  in  this  case,  see  note,  1  Am.  Bep. 
lio ;  9  Id.  lig ;  11  id.  168,  and  the  cases  to  which  they  are  appended ;  also  Tyler  v.  IFesL 
Uukm  TOtgraph  Co.,  dO  m.  421  ;  s.  c,  14  Am.  Rep.  38;  SweaOand  v.  lUinrtiA,  etc.,  TA. 
Q).>  g7  Iowa,  48S ;  8.  o.,  1  Am.  Rep.  286 ;  RUlenhouse  v.  Ind,  Line  of  Tel,  44  N.  T.  268 ; 
a'o.,4  Am.  Bep.  678;  Western  Union  TO.  Co.  v.  2\/Ier,  74  111.168;  8.C.,  24  Am.  Rep. 
mud  note,  288.  In  ITettem  Union  2W.  Co.  v.  Orfmoold,  87  Ohio Bt.,  it  was  held  that 
in  tha  manage  is  prima /oeie  negUgenoe. 
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(11  Neb.  147.) 
Tender  —  on  mortgage  after  defoM. 

A  tender  after  defaalt  of  the  amount  due  upon  a  chattel  mortgage  moat  be 

kept  good  to  be  aTailing.* 

REPLEVIN  of  property  mortgage.     The  opinion   states   the 
point  * 

Marshall  <C  Sterritiy  for  plaintiff  in  error. 

JIT.  J7.  Bell,  for  defendant  in  error. 

Lakb,  J.  The  principal  qaestion  in  this  case  was  raised  in  the 
eonrt  below  by  an  instruction  to  the  jnry,  of  which  the  following 
is  a  copy  :  ''If  yon  find  from  the  evidence  that  illegal  interest  has 
been  taken  or  contracted  for,  and  that  the  bank  was  not  the  bona 
fde  holder  thereof ''  (the  note  and  mortgage),  '*  then,  to  make  the 


•To  ame  effect,  Croin  y.  MeCfom  (88111.  481),  89  Am.  Bep.  97,  and  note,  4L 
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tender  snfficienk  in  amount,  it  was  cnongh  for  Batie  to  tender  the 
snm  received  by  liim  without  any  interest ;  and  in  order  to  dischaije 
the  lien  of  the  mortgage,  such  tender,  if  refused,  need  not  be  kepi 
good,  or  the  money  brought  into  court/' 

The  act  of  tender  here  referred  to  took  place  long  after  the 
maturity  of  the  note  which  the  mortgage  was  given  to  secure,  and 
the  question  is,  whether  the  last  proposition  of  this  instruction 
states  the  law  correctly.  Counsel  on  eacli  side  of  the  question 
have  argued  it  with  consummate  skill,  and  have  fortified  their 
respective  positions  with  numerous  authorities,  so  that  we  are 
relieved  from  the  labor  of  extended  research.  From  the  cases  cited, 
it  is  certain  that  there  is  much  conflict  in  the  moro  recent  decisions 
as  to  the  effect  of  a  tender  upon  a  security,  if  mudi'i  after  what  is 
termed  the  ^^  law  day ''  has  passed,  while  probably  there  is  none  u 
to  the  fact  that  if  made  on  that  day  it  will  release  the  property 
from  the  lien.  At  the  common  law,  to  have  this  effect,  the  tender 
must  be  made  on  the  day  the  debt  falls  due,  but  need  not  be 
kept  good. 

The  case  of  Korf right  v.  Cady^  21  N.  Y.  343,  is  one  on  which 
great  reliance  is  placed  by  defendant's  counsel  to  sustain  the  charge 
of  the  court.  This  however  appears  to  have  been  decided  by  a 
divided  court,  and  Denio,  J.,  while  concurring  in  the  result,  did  so, 
as  he  said,  on  the  ground  that  the  question  was  so  far  determined 
by  previous  decisions  in  that  State,  '^  that  it  would  be  indiscreet  to 
examine  it  in  the  light  of  reason  and  the  analogies  of  the  law.* 
But  Welles,  J.,  went  further,  and  gave  a  very  able  dissenting 
opinion,  wherein  he  reviewed  the  course  of  decisions  by  the  courts 
of  New  York,  and  concluded  that  the  better  authority  was  that  a 
mere  tender  of  payment  after  the  maturity  of  the  debt  would  not 
release  the  lien  of  a  mortgage  given  to  secure  it.  However  thernk 
of  the  majority  of  the  court  in  that  case  is  now  to  be  regarded  as 
the  settled  law  of  New  York,  as  it  confessedly  is  of  Michigan. 

But  in  California,  where  the  contrary  rule  prevails,  it  was  said 
in  one  case  that  "  The  debtor  is  as  much  in  default  for  not  paying 
when  the  debt  is  due,  as  the  creditor  is  in  default  for  not  receiving 
the  money  afterward  when  offered.  It  would  be  very  harsh  to 
hold  that  the  debt  is  lost  —  the  general  effect  of  losing  the  secur- 
ity by  a  mere  refusal,  at  a  particular  moment,  to  receive  it — that 
refusal  indaced,  too,  as  it  might  be,  by  a  variety  of  circumstances 
morally  excusing  it,  or  at  least  not  grossly  violative  of  any  positife 
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intj,  and  productive  of  little  or  no  injury  to  any  one/'  Perre  t. 
Cfafifrv,  14  Cal.  519.  See  also  Htmmelmann  v.  Fitzpairick,  50  id. 
850,  and  Oram  v.  MeOoon,  86  111.  431 ;  8.  a,  29  Am.  Bep.  37.  In 
the  last  named  State  it  is  held  that  a  tender  of  the  amount  due 
ifter  the  time  agreed  upon,  unless  kept  good,  will  not  operate  to 
release  the  lien  of  a  mortgage  given  to  secure  it.  And  this,  we 
think,  is  a  wholesome  rule.  The  foregoing,  and  most  of  the  cases 
eitedy  xBlate  to  real  estate  mortgages,  whereas  the  one  now  under 
eonnderation  is  a  mortgage  of  chattels,  which  in  this  State  is,  in 
its  legal  effect,  strikingly  analogous  to  a  mortgage  of  real  property 
Qoder  the  oommon  law.  **  According  to  the  strict  rule  of  the  oomi- 
mon  lawy  a  mortgagor  who  failed  to  perform  the  conditions  con- 
ishied  in  the  mortgage  would  forfeit  his  right*to  the  land,  or  to 
redeem  it  by  subsequently  tendering  ttie  amount  due  upon  the 
mortgage.^  Broom  &  Hadley  Com.  ( Am.  ed.)  612, 2  note,  88.  In  case 
of  such  forfeiture  the  mortgagor  could  obtain  relief  only  in  a  court 
of  equity,  wherein  the  land  mortgaged  was  treated  as  a  mere  pledge 
which  the  mortgagee  held  as  a  security  for  the  debt  due  to  him. 

In  Adams  v.  Nebrofha  City  National  Banhy  4  Neb.  370,  it  was 
held,  "That  a  chattel  mortgage  transfers  to  the  mortgagee  the 
whole  legal  title  to  the  things  mortgaged,  subject  only  to  be  de- 
iBated  by  performance  of  the  condition."  And  in  Tallow  v.  Ellison^ 
3  id.  63,  it  was  said,  '^Thelegfil  title  passes  to  the  mortgagee, 
subject  to  the  mortgagor's  right  to  perform  the  condition,  and  after 
default  the  legal  title  is  said  to  become  absolnte  in  the  mortgagee." 
But  the  mortgagor  has  a  right  to  redeem  the  mortgaged  property, 
at  any  time  before  it  is  sold,  by  paying  the  mortgage  debt. 

Soch  being  the  character  of  the  instrument,  and  the  rights  of 
the  parties  under  it,  there  seems  to  be  good  reason  for  adopting 
as  our  gnide  those  adjudications  which  were  made  upon  mortgages 
governed  by  the  principles  of  the  common  law,  rather  than  those 
in  which  the  mortgage  is  regarded  as  a  mere  security  for  a  debt, 
and  the  mortgagor  regarded  as  the  owner  of  the  fee  until  his  right 
of  redemption  is  foreclosed.  Accordingly  we  feel  constrained  to 
hold,  as  was  held  in  Crain  v.  McOoon,  supra,  that  a  tender  after 
the  law  day  must  be  kept  good  or  it  will  be  entirely  unavailing  as 

soch. 
[Omitting  a  question  of  fact.] 

Reversed  and  remanded. 
Cobb,  J.,  dissents. 
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OOBBBY  v.    BUBKS. 
(11  Neb.  167.) 

Bitortion  —  absence  of  corrupt  intent. 

The  ftbsenoe  of  corrupt  Intent  ia  no  defense  to  an  action  against  la 

for  a  statatory  penalty  for  taking  illegal  fees.* 

A  CTION  for  penalty  for  takiiig  excessive  fees.     The  opiaioii 
XI.     states  the  point.    The  plaintitf  had  judgment  below. 

'  Oolby  it  Hazlett  and  8ab%n  A  Smith,  for  plaintiff  in  error. 

•  Bush   it  Richards   and  Ashly  &  Pewherton^  for  defendant  Id 
error. 

Cobb,  J.  [Omitting  minor  points.]  The  third  point  prenntB 
the  question,  whether  the  good  faith  of  the  defendant  in  demand- 
ing and  receiving  fees  in  excess  of  those  allowed  by  law  for  the 
services  rendered  constitntes  a  defense  to  the  action.  Having 
examined  the  nnmerons  cases  cited  to  this  point,  I  find  bnt  little 
ground  for  varying  the  plain  and  obvious  language  of  the  aection 
of  the  statute,  which  provides  that,  *'If  any  officer  whatever^  whose 
fees  are  hereinbefore  expressed  ai?.d  limited,  shall  take  g^reater  fees 
than  are  so  hereinbefore  limited  and  expressed,  for  any  service  to 
be  done  by  him  in  his  office,  *  «  *  guch  officer  shall  forfeit 
and  pay  to  the  party  injured  fifty  dollars,  to  be  recovered  as  debts 
of  the  same  amount  are  recovered  bylaw.''  In  some  of  the  States* 
to  whose  cases  we  are  cited,  the^  language  of  the  statute  is  materi- 
ally different  from  that  above  quoted.  That  of  Massachusetts  is, 
'^  that  if  any  person  shall  willfully  and  corruptly  demand  and 
receive  any  greater  fee  or  fees,''  etc.  While  in  an  action  nnder 
such  statute  it  is  obvious  that  proof  of  good  faith  on  the  part  of 
the  defendant  would  constitute  a  defense  to  the  action,  yet  it  is 
equally  clear  that  a  decision  thereunder  furnishes  no  kej  to  a 
proper  construction  of  our  own  statute.  In  criminal  proaecntioni 
for  extortion  at  common  law  the  mala  fides  of  the  act  is  the  verv 
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easence  of  tho  offense  ;  yet  cases  of  that  kind  farnish  no  autboritj 
applicable  to  a  suit  for  the  |)enalty  imposed  by  onr  statute.  Of 
SQch  character  are  the  citations  to  Bishop's  Criminal  Law,  etc. 

The  proyisions  of  the  statate  of  Pennsylvania  were  similar  to 
thofle  of  our  own.  Under  it,  in  a  case  exactly  in  point,  the 
Sopreme  Court  of  that  State  nsedthe  following  language  :  ''The 
I»oaIty  imposed  by  this  act  may  be  incurred  by  exacting  fees,  which 
are  supposed  at  the  time  to  be  legally  demandable.  By  the  v^ry 
words  of  the  prohibitory  clause  the  taking  is  the  gist  of  the  offenise. 
Ignorance  of  the  law  will  not  excuse  in  any  case  ;  and  this  principle 
18  applicable,  and  with  irresistible  force,  to  the  case  of  an  offiber 
selected  for  his  capacity,  and  in  whom  ignorance  is  unpardonable. 
The  very  acceptance  of  the  office  carries  with  it  an  assertion  of  a 
fufficient  share  of  intelligence  to  enable  tho  party  to  follow  a  guide 
prerided  for  him,  with  an  unusual  attention,  clearness,  and  preci- 
sion. On  any  other  principlo  a  conyictidn  would  seldom  take  place 
even  in  cases  of  the  most  flagrant  abqse  ;  for  pretexts  would  never 
be  wanting.  Sound  policy  therefore  requires  that  the  officer 
should  be  held  to  act  at  his  peril ;  and  we  are  of  the  opinion  that 
Ae  absence  of  a  corrupt  motive,  or  the  existence  of  an  agreement 
by  the  party  injured,  furnishes  no  justification  for  doing  what  the 
lawforbida."     Goate*  v.  Wallace,  17  S.  &  R.  To. 

I  think  the  rule  is  correctly  laid  down  by  Oreenleaf  in  the  follow-. 
iog  language  :  ''  But  where  the  statute  commands  that  an  act>be 
done  or  omitted,  which  in  the  absence  of  such  statute  might  have 
been  done  or  omitted  without  culpability,  ignorance  of  the  fact  ir 
state  of  things  contemplated  by  the  statute,  it  seems,  will  not  ex- 
case  its  violation.  Thus,  for  example,  where  the  law  enacts  the 
forfeiture  of  a  ship,  having  smuggled  goods  on  board,  and  such 
goods  are  secreted  (on  board)  by  some  of  the  crew,  the  owner  and 
officers  being  alike  innocent  by  ignorance  of  the  fact,  yet  the  forfei- 
ture is  incurred  notwithstanding  their  ignorance.  Such  is  the  case 
in  regard  to  many  other  fiscal,  police,  and  other  laws  and  regulations, 
for  the  mere  violation  of  which,  irrespective  of  tho  motives  or 
knowledge  of  the  party,  certain  penalties  are  enacted  ;  for  the  law 
in  these  cases  seems  to  bind  the  party  to  know  the  facts,  and  to 
©bey  the  law  at  his  peril/'    8  Greenl.  on  Ev.,  §  21. 

[Omitting  a  minor  point] 

Judgment  affirmed. 
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PUBGELL  y.  McGOMBSB. 

(U  Neb.  8090 

(knUraet^'fcr  services — part  psfformanee — reeovsrif  pro 

On  ft  contract  to  work  for  a  given  time^  at  a  fixed  and  entire  eom 
where  the  employee  abandons  the  einploTment  before  the  end  of  tho 
he  may  reooyer  quafUum  meruit,  leas  any  damage  occasioned  by  the 

n  TTFFIOIBNTLY  roported,  30  Am.  Bep.  476. 


0LB80N  y.  State. 

(11  Neb.  S76.) 
OrinUnaliaw — rape  —  resistance  —  evidence — deeHaratin^ 

To  constitute  rape  of  a  woman  in  possession  of  physical  and  mental  powaift 
not  oTercome  by  threats  nor  so  placed  that  resistance  wonld  be  iiieiwi,  H 
mast  appear  that  she  resisted  to  the  extent  of  her  ability.* 

In  a  trial  for  rape  the  particalars  of  the  complaint  of  the  proeeeatri^  to  IkM 
persons  cannot  be  given  as  eindenoe  in  chief,  {See  note,  p.  809.) 

pONVIOTION  of  rape.    The  opinion  states  the  casa 


\  H.  Sessions  tLxid  A.  0.  Scott y  for  plaintiff  in  error. 

C.  J,  Dilworth,  for  defendant  in  error. 

• 

Maxwell,  0.  J.  The  plaintiff  was  convicted  of  rape  at  the  October 
term,  1880,  of  the  District  Court  of  Lancaster  conn  ty,  and  sentenoed 
to  imprisonment  in  the  peuitentiary  for  three  years.  There  i» 
seventeen  assignments  of  error,  bnt  two  of  which  will  be  coo- 
sidered.  It  is  objected  that  the  verdict  is  not  susttiined  by  saffi* 
cient  evidence.  The  only  testimony  to  establish  the  charge  is  that 
of  Barbara  Eastel,  the  prosecuting  witness. 

In  the  case  of  Oarrison  v.  People,  6  Neb.  283,  it  was  held  Cbit 

•  See  WMOaher  ▼.  State  (60  Wia  OS),  80  Am.  Bep.  868,  and  note.  SSH 
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where  the  jarj  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt 
of  the  aocnsed  from  the  testimony  of  the  prosecuting  witness  alone, 
they  will  be  justified  in  returning  a  verdict  of  guilty,  as  in  many, 
if  not  most  cases,  it  would  be  impossible  to  convict  except  upon 
BQch  testimony.  But  by  this  it  is  not  meant  that  the  jury  are 
bound  to  believe  the  unsupported  testimony  of  the  prosecuting 
witness  and  return  a  verdict  of  guilty.  The  accusation  is  easily 
made,  and  difficult  to  be  defended  against  by  one  ever  so  innocent. 
Ordinarily  thei^  are  circumstances  connected  witli  each  case  which 
lend  to  establish  or  disprove  the  charge,  and  thereby  strengthen 
or  diminish  the  credit  to  be  given  by  the  jury  to  the  testimony  of 
the  prosecuting  witness. 

In  the  case  of  the  Peoph  v.  Morrison,  1  Park.  Or.  Rep.  625,  it 
iitaid,  to  constitute  the  crime  there  must  be  unlawful  and  carnal 
knowledge  of  a  woman  by  force,  and  against  her  will.      *     *      * 

^  *  The  prosecutrix,  if  she  was  the  weaker  party,  was  bound 
to  resist  to  the  utmost  Nature  had  given  her  hands  and  feet  with 
which  she  could  kick  and  strike,  teeth  to  bite,  and  a  voice  to  cry 
ont ;  all  these  should  have  been  put  in  requisition  in  defense  of  her 
efaastity."    Id. 

In  the  People  v.  Dohring^  59  N.  Y.  374  ;  s.  o.,  17  Am.  Rep.  349,  it 
18  held  that  '^  in  order  to  constitute  the  crime  of  rape  of  a  female 
over  ten  years  of  age,  when  it  appears  t&at  at  the  time  of  the  alleged 
offense  she  was  conscious,  had  the  possession  of  her  natural  mental 
and  physical  powers,  was  not  overcome  by  numbers,  or  terrified  by 
threats,  or  in  such  place  or  position  that  resistance  would  have 
been  useless,  it  must  also  be  made  to  appear  that  she  did  resist  to 
the  extent  of  her  ability  at  the  time,  and  under  the  circum- 
ftanoes.'' 

In  the  case  of  People  v.  Benson,  6  Gal.  221,  it  is  said  :  '^  That 
there  was  no  out<)ry,  though  aid  was  at  hand,  and  the  prosecntnx 
knew  it ;  that  there  was  no  immediate  disclosure  ;  that  there  was 
no  indication  of  violence  on  aer  person,  and  that  the  act  was  com- 
mitted at  a  time  and  under  circumstances  calculated  to  raise  a 
donbtastothe  employment  of  force,  are  put  as  strong  circnm- 
stances  of  defense,  not  as  conclusive,  but  as  throwing  a  doubt  upon 
the  assumption  that  there  was  a  real  absence  of  assault." 

In  Whitney  v.  State,  35  Ind.  506,  the  court  say  :  ''  In  prosecn- 
taoDB  for  this  crime  the  best  of  judges  of  ancient  and  modern  times 
have  laid  down  certain  tests  by  which  to  be  governed  in  ascertaining 
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the  truthf ulDess  of  the  party  preferring  the  charge.  They  conoar 
in  saying  that  her  evidence  shoald  be  carefully  considered  ;  andtif 
the  witness  be  of  good  character  ;  if  she  presently  discovered  the 
offense,  and  made  search  for  the  offender ;  if  the  party  accnsed  fled 
for  it;  these  and  the  like  are  concurring  circumstances  which  wHI 
give  greater  probability  to  her  evidence.  But  on  the  other  h»tid 
if  she  be  of  evil  fame,  and  stand  unsupported  by  the  testimony  of 
others;  if  she  concealed  the  injury  for  any  considerable  time  after 
she  had  an  opportunity  to  complain;  if  the  place  where  the  act 
was  alleged  to  have  been  committed  were  such  that  it  was  possible 
j?he  might  have  been  heard,  and  she  made  no  outcry;  these  and 
the  like  circumstances  carry  a' strong  but  not  conclusive  presamp- 
tion  that  her  testimony  is  false  or  feigned.'*  il 

In  the  case  at  bar,  the  offense  is  alleged  to  have  been  committed 
about  ten  o'clock  at  night,  in  the  shanty  in  which  the  prosecutiix 
resided  in  the  city  of  Lincoln.  Several  neighboi*s  resided  within 
hearing  distance,  but  she  made  no  outcry.  Her  clothes  were<DOt 
torn,  nor  were  there  any  marks  of  violence  on  her  person  to.  in- 
dicate a  struggle,  although  there  is  some  testimony  showing  then 
was  a  slight  mark  upon  her  neck  ;  but  she  seems  to  have  testified 
on  the  preliminary  examination  that  there  were  no  such  marks. 
Taking  the  testimony  of  the  prosecutrix  as  true,  and  it  fails  to 
show  such  resistance  on  her  part  us  will  warrant  a  conviction /or 
rape.  • 

The  State,  over  the  objection  of  the  accnsed,  was  permitted  to 
prove  by  Mrs.  Mulrooney  and  Mrs.  Griks  what  the  prosecutrix  had 
told  them  on  the  day  after  the  commission  of  the  alleged  offense  m 
regard  to  it.  Greenleaf  thus  states  the  rule  in  I'egard  to  such 
admissions:  '*  Though  the  prosecutrix  may  be  asked  whether  she 
made  complaint  of  the  injury,  and  when  and  to  whom  ;  and: the 
person  to  whom  she  complained  is  usually  called  to  prove  that  fact, 
yet  the  particular  facts  which  she  had  stated  arc  not  admissible  in 
evidence,  except  when  elicited  in  cross-examination,  or  byway  ot 
confirming  her  testimony  afler  it  has  been  impeached.  On  the 
direct  examination  the  practice  has  been  niorely  to  ask  whether  she 
made  complaint  that  such  an  outrage  had  been  perpetrated  upon  h(r 
and  to  receive  only  a  simj)lc  yes  or  no.  Indeed  the  complaint  ooi- 
stitutes  no  part  of  tho  res  gcstm  ;  it  is  only  a  fact  corrobonitive  of 
the  testimony  of  the  complainant;  and  when  she  is  not  a  witness^ 
the  case  is  wholly  inadmissible."     1  Oreenl.  Ev.,  §  21.1. 


» .' 
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The  testimony  referred  to  was  not  competent  as  evidence  in 
chief  to  prove  the  commission  of  the  offense,  and  the  court  below 
erred  in  admitting  it  for  that  purpose.  The  particulars,  when  not 
a  part  of  the  res  gestcs,  Jire  not  evidence  of  the  truth  of  the  state- 
ment of  the  prosecutrix,  and  cannot  be  inquired  into  in  her  exami- 
nation-in-chief,  or  proved  by  other  testimony  except  in  corrobora- 
tion. Johnson  V.  Statey  17  Ohio,  539  ;  Baccio  v.  People,  41  N.  Y- 
265;  Lacy  v.  StaiCy  ^5  Ala.  80;  People  v.  McOee,l  Denio,  19; 
Stepheiis  v.  Slate,  II  Ga.  225. 

It  is  unnecessary  to  notice  the  other  errors  assigned.  The  judg- 
ment of  the  District  Court  is  reversed  and  the  case  remanded  for 
farther  proceedings. 

Reversed  and  remanded. 


Kon  BT  THK  RBPOBTEB.~(7on/ra  :  State  r.  Kinney,  44  Conn.  158  ;  2tt  Am.  Rep.  496.  The 
authorities  are  weU  reviewed  In  BaccUt  v.  Peaplt,  41  N.  Y.  265,  as  follows  :  *'  Mr.  Qreen- 
leaf  therefore  states  the  limitatitm  of  the  rule  in  harmony  with  this  view.  Though  the 
prosecutrix  may  be  asked,  whether  she  made  complaint  of  the  injury  and  when  and  to 
wliom;  and  the  person  to  whom  she  complained  is  usually  called  to  prove  that  fact,  yet 
the  particolar  facts  which  she  stated  are  not  admissible  in  evidence,  except  when  elicited 
on  cross-examination,  or  by  way  of  confirming  her  testimony,  after  it  has  been  impeached. 
On  the  direct  examination,  the  practice  has  been  to  ask,  whether  she  made  complaint  that 
•nch  an  outnige  had  been  perpetrated  upon  her  and  to  receive  only  a  simple  *  yes '  or 
'  no/  Indeed,  the  complaint  constitutes  no  part  of  the  res  geMce ;  it  is  only  a  fact  cor- 
roborative of  the  testimony  of  the  complaint.  And  where  she  is  not  a  witness  in  the 
caK,  it  ta wholly  inadmissible."    (Vol.  8,  S  «18.) 

"Vr.  Phillipe  states  the  same  rule:  *In  prosecutions  for  a  rape,  it  is  the  common 
pracUoe  and  is  strictly  regular,  to  inquire  whether  the  woman  made  a  complaint  against 
the  prisoner  recently  after  the  injury,  but  the  particulars  of  the  complaint,  stated  by  her 
cm  the  former  occasion,  are  clearly  not  admissible  as  evidence  of  the  truth  of  her  state- 
ment ;  that  statement,  having  been  made  in  the  absence  of  the  prisoner,  cannot  be  used 
as  evidence  against  him  ;  nor  can  it  be  adntdtted  as  evidence  in  conformation  of  her  •state- 
ment on  the  trial.*  Tliis  statement  of  the  rule  is  not  very  clear,  but  it  means,  I  think,  that 
sitboi^  the  principal  fact  that  she  made  complaint  of  having  suffered  an  outrage 
ncen^y  after  it  was  committed,  is  admissible,  proofs  of  its  particulars  are  not  admissihlo 
for  any  purpose.    (VoL  1, 28S.) 

^Ifr.  Russell,  In  his  treatise  on  Crimes,  after  mentioning  among  the  circumstances 
bearing  on  the  credibility  of  the  female,  the  fact  that  she  presently  discovered  the  offense, 
ssys  :  Mt  is  the  usual  form  in  cases  of  rape,  to  ask  the  prosecutrix  whether  she  made 
aqy  comftelnt,  and  if  so,  to  whom  ;  and  if  she  mentions  a  person  to  whom  she  msde 
complaint,  to  caO  such  person  to  prove  that  fact.  But  it  has  been  the  invariable  practice 
not  to  permit  either  the  prosecutrix  or  the  person  so  called  to  state  the  particulars  of  the 
complaint  during  the  examination  In  chief.* 

**  These  several  writers  refer  to  the  numerous  cases  in  England  and  in  this  country,  in 
which,  not  without  some  conflict  however  the  subject  has  been  discussed.*' 

"  ThJis,  In  Rex  ▼.  Clarke^  2  Stark.  8S1  Holyrood,  J.,  held  that  the  fact  of  her  having 
msde  the  complaint  was  evidence,  as  also  was  the  description  of  her  state  and  appearance 
at  the  time  ;  but  that  the  particulars  of  the  complaint  were  not  evidence  of  the  truth  of 
ItfilBtement.    In  Beg.  v.  WaXker,  2  M.  &  Rob.,  it  was  held  by  Park,  Baron,  that  th# 
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female  assaulted  may  be  confirmed  by  proof,  that  she  recently  after  the  alleged  outn^ 
made  a  complaint,  but  that  the  particulars  of  what  she  said  cannot  be  asked  in  chief  of 
the  confirming  ^titness,  though  they  may  in  cross-examination.  In  Regina  v.  Jdtg/mnJ 
C.  &  P.  428,  evidence  having  been  given  of  the  appearance  of  the  female  on  arriTal  at 
home  early  in  the  morning,  immediately*  after  the  alleged  outrage,  and  of  her  condition  on 
examination  by  a  surgeon  on  a  subsequent  day ;  and  also,  that  as  soon  as  she  reached 
home  In  the  morning  she  made  complaint  of  what  had  happened  to  her  and  it  was  pto- 
posed  to  inquire  the  terms  of  the  complaint,  it  was  excluded.  In  that  case,  asaleo  io 
Regina  y.  Chitbridgen,  9C.  &  P.  471,  where  evidence  of  her  recent  complaint  was  vhoUy 
excluded,  the  injured  female  had  not  been  examined  as  a  witness.  Thus  showing  that 
her  declarations  are  not,  per  w,  evidence  against  the  party  charged.  In  PeofAe  v.  McG<f, 
1  Denio,  19,  the  Supreme  Court  of  this  State  approve  and  follow  the  decision  in  the  two 
cases  last  cited.  In  People  v.  HiUf<c,  3  Hill,  316,  Bronsox,  J.,  after  citing  the  admonitory 
remarks  of  Lord  Hale  on  the  ease  with  which  the  accusation  may  be  made  and  the 
difficulty  of  defending  by  the  party  charged,  be  he  ever  so  innocent,  adds  :  "  Cases  cf 
this  character  do  not  call  for  any  relaxation  of  the  rules  of  evidence  for  the  rarpos*  ot 
supporting  the  accusation .  ♦  •  *  There  Is  much  greater  danger  that  inja«tice 
may  be  done  to  the  defendant  in  cases  of  this  kind,  than  there  is  in  prosecutions  of  any 
other  character. " 

In  Johnwn  v.  State,  17  Ohio.  593.  it  was  held  that  the  fact  of  complaint  and  the  fvMnna 
of  It  might  be  given  in  evidence  to  corroborate  the  prosecutrix,  but  not  as  evidence  in 
chief  to  prove  the  commission  of  the  offense.  But  in  McComtkn  v.  State ^  tlOhio.  St. 
643,  it  was  held  that  the  auJuftancc  of  the  complaint  might  be  given  in  evidence  In  th<;  first 
Instance  to  corroborate.  Citing  Johnson  v.  State,  supra.  The  other  cases  cited  at  the 
close  of  the  principal  case  support  its  doctrine.  The  Connecticut  case  seems  quite  op- 
posed to  the  weight  of  authority. 


Kansas  Manufacturing  Company  v.  Gandt. 

(11  Neb.  US.) 

Marriage — mortgage  by  w\fe  to  secure  hutband^B  note. 

A  wife  executed  a  mortgage  on  her  separate  property  to  Becare  her  hosbaadi 
note,  before  the  note  was  due,  without  any  agreement  to  extend  the  tint 
of  its  payment  or  other  new  consideration.     Heidt  not  enforceable. 

FORECLOSURE.    The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

France  £  Sedgwichy  and  Lamh  Billingsley  i&  Lamberion,  for  ap- 
pellant. 

W.  T,  Scott  and  W,  W,  Oiffen,  for  appellees. 

Maxwell,  C.  J.    This  action  was  institated  in  the  District  Comt 
of  York  connty  to  foreclose  a  mortgage  execnted  by  Margaret  C 
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Gandy  npon  her  separate  estate  to  secure  a  note  executed  by  her 
husband.  The  defense  is  want  of  consideration.  The  court  below 
found  the  issues  in  favor  of  the  defendant  and  dismissed  the  action. 
The  plaintiff  appeals  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  the  defendant,  Lemuel 
J.  Gandy,  had  purchased  wagons  from  the  plaintiff  to  the  amount 
of  about  $0,000,  giving  his  notes  therefor,  and  that  the  note  which 
the  mortgage  was  given  to  secure  was  for  a  portion  of  the  wagons. 
The  note  is  as  follows : 

•*»164.00  York,  Neb.,  Sept.  16/A,  1878. 

"  Twelve  months  after  date  I  promise  to  pay  to  the  order  of  the 
Kansas  Manufacturing  Company  four  hundred  and  sixty-four  dol- 
lars, at  McWhirter's  Bank,  with  exchange,  value  received,  with  in- 
terest at  12  per  cent  per  annum  from  January  16th,  1879,  until 
paid. 

"  L.  J.  Gandy. 

"Due  Sept.  19,  1879." 

The  mortgage  to  secure  this  note  was  executed  on  the  seventh  day 
of  December,  1878. 

Blackstono  says:  *'A  consideration  of  some  sort  or  other  is  so 
absolutely  necessary  to  the  forming  of  a  contract  that  a  nudum 
pactum,  or  agreement  to  pay  any  thing  on  one  side  without  any 
compensation  on  the  other,  is  totally  void  in  law  ;  and  a  man  can- 
not be  compelled  to  perform  it.  As,  if  one  man  promises  to  give 
another  £100,  here  there  is  nothing  contracted  for  or  given  on  the 
one  side,  and  therefore  there  is  nothing  binding  on  the  other. 
And  however  a  man  may  or  may  not  bo  bound  to  perform  it  in 
honor  or  conscience —  which  the  municipal  laws  do  not  take  upon 
them  to  decide  —  certainly  those  municipal  laws  will  not  compel 
the  execution  of  what  he  had  no  visible  inducement  to  engage  for  ; 
and  therefore  our  law  has  adopted  the  maxim  of  the  civil  law  that 
ex  nudopacto  non  oritur  actio.  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude.'*    2  Bl,  Com.  445. 

Kent  says  :  "  It  is  essential  to  the  validity  of  a  contract  that  it 
be  founded  on  a  sufficient  consideration.  It  was  an  early  principle 
of  the  common  law  that  a  mere  voluntary  act  of  conrtesv  would 
not  aphold  an  assumpsit,  but  a  courtesy  showed  by  a  previous  re- 
quest would  support  it     There  must  be  something  given  in  ex- 
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change,  something  tliat  is  mutual,  or  something  which  is  the 
inducement  to  the  contract,  and  it  must  be  a  thing  which  is  law 
ful  and  competent  in  value  to  sustain  the  assumption.  A  contrac' 
witiiout  consideration  is  a  nudum  pactum,  and  not  binding  in  law 
though  it  may  be  in  point  of  conscience."     2  Kent  Com.  463. 

Patterson",  J.,  in  Thomas  v.  T/iomas,  2  Q.  B.  859,  says:  "  A  cou 
sideration  means  somethino:  which  is  of  some  vahio  in  the  eve  of 
the  law  moving  from  the  plaintiff.     It  may  be  of  some  lienefit  to 
the  defendant,  or  some  detriment  to  the  plaintiff,  but  at  all  events 
it  must  move  from  the  latter." 

Originally,  under  the  doctrine  of  uses,  the  relationship  of  blood 
or  the  marriage  relation,  when  supported  by  a  seal,  was  held  suffi- 
•<;ient  to  raise  a  use.  But  if  there  was  no  seal,  and  the  contract  was 
intended  to  take  effect  as  a  bargain  and  sale,  which  might  have  its 
origin  in  parol,  a  valuable  consideration  was  necessary.  .See2  Rollo 
Abr.  788,  p.  15.  Uses  were  originally  equitable  estates,  which  un- 
der the  operation  of  the  statute  of  uses,  were  converted  into  legal, 
the  statute  joining  the  use  and  possession  of  the  land  together  so 
that  the  owner  should  possess  the  same  estate  in  the  use  and  pos- 
session. Sanders  says:  "  Uses  may  bo  raised  either  upon  a  pecuni- 
ary consideration,  or  upon  what  is  called  a  good  consideration, 
which  is  that  of  blood  or  marriage.  Whatever  be  the  form  of 
the  conveyance  creating  and  transferring  a  use  upon  the  former 
consideration,  it  is  a  bargain  and  sale,  and  must  be  enrolled  as 
such  ;  but  conveyances  raising  upon  or  by  virtue  of  the  latter"are 
termed  covenants  to  stand  seized,  and  they  arc  not  within  the  words 
of  the  statute  of  enrollments,  nor  within  the  policy  of  it.  because  the 
consideration  of  blood  and  marriage  is  of  a  public  nature."  3  Sand, 
on  Uses  and  Trusts,  96-7. 

I  have  thus  stated  the  principles  governing  the  consideration  of 
contracts,  because  in  some  of  the  cases  they  seem  to  have  been  over- 
looked. It  is  the  consideration  that  gives  vitality  to  a  contract, 
and  without  it  the  contract  cannot  be  enforced.  If  in  an  action 
between  the  original  parties  to  a  promissory  note,  the  maker  may 
plead  that  the  note  was  without  consideration,  and  if  this  defense 
is  established,  defeat  a  recovery  thereon,  why  may  not  a  party,  who 
has  executed  a  mortgage  to  secure  a  precedent  debt  of  another,  be 
permitted  to  show  that  there  was  no  consideration  for  the  mortgage? 
The  cases  rest  upon  the  same  principle.  In  the  one  case  the  plaint- 
iff seeks  to  recover  a  judgment  against  a  defendant  which  may  be 
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satisfied  out  of  any  pro^ierty  he  may  possess.  In  the  other  it  is 
sought  to  subject  specific  property  of  the  defendant  to  the  payment 
of  the  amount  found  due  on  the  mortgage.  In  both  cases  there 
must  be  a  consideration  to  support  the  contract.  In  the  case  at  bar 
the  plaintiff  surrendered  nothing,  nor  did  the  defendants,  or  either 
of  them,  receire  any  benefit  whatever  from  the  execution  of  the 
mortgage.  It  was  given  to  secure  a  note  that  had  at  that  time 
nearly  ten  months  to  run,  and  there  was  no  extension  of  the  time 
of  payment,  nor  any  consideration  for  its  execution.  It  cannot 
therefore  be  enforced.  Wearse  v.  Pierce^  24  Pick.  141 ;  Conwell  v. 
Clifford^  45  Ind.  392 ;  Smith  v.  Newton,  38  111.  230.  The  judgment 
of  the  court  below,  dismissing  the  action,  is  therefore  aflSrmed. 

Judgment  affirmed. 


Nicholson  v.  Barkes. 

(II  Neb.  45e.) 

NegcHMe  imtrument  —  jilace  of  pajftnent  amlnguou8  —  demand, 

4  note  was  dated  at  one  place,  made  payable  "  at /'  and  had  the  name 

of  another  place  appended  to  the  maker's  signature,  ffeldt  that  demand  at 
the  banks  at  the  place  of  date,  with  the  fact  that  the  defendant  did  not  liye 
or  do  bosiness  there,  was  insufficient  to  change  the  indorser,  in  the  absence 
of  proof  that  the  maker  had  absconded  or  that  inquiry  had  been  made  for 
him  at  the  other  place. 

ACTION  on  a  note.    The  opinion  states  the  case.    The  plaintifl 
had  judgment  below. 

Thummel  d  Plait  and  Abbott  S  Caldwell^  for  plaintiff  in  error. 

Baity  <S  Ragan^  for  defendant  in  error. 

Maxwbll,  0.  J.     This  is  an  action  by  the  indorsee  against  the 
indorser  upon  a  promissory  note,  of  which  the  following  is  a  copy: 

"  Grand  Islakd,  Neb.,  Oct  29, 1878. 

'*  Nine  months  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  A.  R.  Oliphant  $71.25  at ,  with  interest  at  ten 
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per  cent  per  annum  from  date  until' paid,  together  with  a  sum 
equal  to  ten  per  cent  of  said  amount  as  attorney's  fee,  if  action  is 
brought  on  this  note  or  the  mortgage  given  to  secure  the  same,  or 
if  the  same  is  not  paid  when  due. 

"$71.25.  [Signed]  Jerry  Ttbbll. 

"  Danebrog,  Howard  county/' 

A  copy  of  the  note  is  attached  to  and  made  a  part  of  the  petition 
It  is  alleged  in  the  petition  "  that  said  note  was  made  payable  in 
the  town  or  city  of  Grand  Island,  in  Hall  county,  Nebraska,  bat 
not  made  payable  at  any  particular  place  in  said  Orand  Island,  and 
that  on  the  day  and  date  when  said  note  became  due  said  plaintiff 
made  diligent  search  and  inquiry  throughout  the  entire  town  of 
Grand  Island  for  the  maker  of  said  note,  but  was  wholly  unable  to 
find  him  or  learn  of  his  whereabouts."  It  is  also  alleged  that  the 
note  was  presented  to  the  several  banking  houses  in  Grand  Island 
for  payment,  and  payment  thereof  was  refused,  and  that  no  part  of 
the  same  has  been  paid,  etc. 

The  defendant,  Nicholson,  demurred  to  the  petition  upon  the 
ground  that  the  facts  stated  therein  were  not  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled  and  judgment 
entered  in  favor  of  Barnes.  Nicholson  brings  the  cause  into  thia 
court  by  petition  in  error. 

In  the  case  of  Townsend  v.  Star  Wagon  Co.,  10  Neb.  619  ;  s.  c, 
35  Am.  Rep.  493,  it  is  said:  *'  The  contract  which  the  plaintiff  in 
error  entered  into  by  indorsing  said  note  was,  that  if  the  same 
should  be  duly  presented  for  payment  to  the  makers  at  maturity  — 
either  to  them  personally  or  at  their  residences  or  places  of  busi- 
ness—  and  the  same  was  not  paid,  and  he  should  be  duly  notified 
cf  such  presentation  and  non-payment,  tliat  then  he  would  pay  the 
money  called  for  by  the  note,  tpgeiher  with  legal  costs  of  such  de- 
mand and  notification." 

In  this  case  it  is  alleged  in  tlic  petition  that  the  demand  was 
made  at  the  banks  in  Grand  Island.  Is  such  demand  sufficient  to 
charge  the  indorser  ?  The  presumption  is  that  the  maker  resides 
at  the  place  where  a  note  is  dated,  and  that  he  contemplated  pay- 
ment at  that  place.  3  Kent.  Com.  97;  Stewart  v.  Eden^  2  Cain. 
127  ;  Duncan  v.  McCullogh,  4  S.  &  R.  480;  Lowery  v.  Scotty  24  Wend. 
358.  But  it  is  a  presumption  merely ;  and  if  the  maker  resides 
elsewhere  within  the  State  when  the  note  falls  due,  and  that  place 
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be  known  to  the  holder,  demand  must  bo  made  at  the  maker's  place 
of  residence.  3  Kent.  Com.  97  ;  Aiiderson  v.  Drake,  14  Johns.  114 ; 
7  Am.  Dec.  44*^ ;  Galpin  v.  Hard^  3  McCord,  394.  The  reason  is  the 
holder  of  a  note  is  bonnd  to  use  reasonable  and  proper  diligence  to 
find  the  maker  and  demand  payment,  whei'e  no  particular  place  is 
designated  for  payment. 

The  indorser  undertakes  conditionally  to  pay  if  the  maker  does 
not,  and  this  imposes  on  the  holder  the  necessity  of  taking  the 
proper  steps  to  obtain  payment  from  the  maker.  The  allegations 
in  the  petition  that  a  demand  was  made  at  the  banks  at  Grand  Is- 
land and  that  the  maker  had  no  residence  or  place  of  business 
there,  arc  not  sufficient  There  is  no  allegation  that  the  maker  had 
absconded,  or  that  his  residence  was  unknown^or  of  any  fact  to  ex- 
cuse an  actual  demand.  The  words  *•  Danebrog,  Howard  Co.,"  * 
beneath  the  signature,  evidently  were  intended  to  indicate  the  resi- 
dence of  the  maker  ;  but  there  is  no  allegation  of  a  demand  at  that 
place  or  that  he  had  removed  therefrom.  But  it  is  said  that  the 
residence  being  indicated  beneath  the  signature,  it  is  not  binding 
on  the  holder  to  make  a  demand  at  that  place.  Undoubtedly  this 
designation  of  the  residence  would  not  be  sufficient  to  fix  the  place 
where  alone  a  demand  should  be  made ;  but  is  is  a  circumstance  to 
pnt  the  holder  on  inquiry  as  to  the  residence  of  the  maker.  In  all 
probability,  had  inquiry  been  made  at  Danebrog,  the  maker  would 
have  been  found. 

[Minor  points  omitted.] 

Reversed  and  remanded. 


Hawk  v.  State. 

(11  Neb.  537.) 
Criminal  law — insanity, 

OccaaioDal  oddity  or  hypochondria  does  not  amount  to  insanity  excusing  the 
commission  of  a  criminal  offense.  Nothing  short  of  the  inability  to  distin* 
guish  right  from  wrong  can  do  so  * 

CONVICTION  of  malicious  shooting.     The  opinion  states  the 
case. 

*8ee  Anderwn  v.  State  (48  Conn.  61i),  21  Am.  Rep.  *<«);  SaHain  v.  State^  post. 
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Phelps  (6  Thomas,  for  plaintiff  in  error. 
C,  J".  Dtlworth,  attorney-general  for  State. 


Maxwell,  C.  J.  The  plaintiff  was  convicted  at  the  November, 
1880,  term  of  the  District  Court  of  Colfax  county  of  maliciously 
shooting  one  August  Ilirn,  and  was  sentenced  to  imprisonment  in 
the  penitentiary  for  live  years.  He  now  prosecutes  a  writ  of  error 
to  this  court. 

The  only  error  relied  upon  is  the  following  instruction,  given  on 
behalf  of  the  State.  "  The  law  requires  something  more  than  occa- 
sional oddity  or  hypochondria  to  exempt  the  perpetrator  of  an 
offense  from  its  punishment.  If  the  defendant  was  in  possession 
of  reason,  thought,  intent,  a  faculty  to  distinguish  the  natnre  of 
actions,  to  discern  the  difference  between  moral  good  and  evil,  then 
the  fact  of  the  offense  and  the  condition  of  mind  above  described, 
proved  beyond  a  reasonable  doubt,  your  verdict  should  be  guilty.'* 

Tho  court,  prior  to  giving  the  above,  had  instructed  the  jury 
fully  upon  all  the  questions  raised  by  the  indictment,  and  also  npon 
the  question  of  insanity,  and  the  instructions  so  given  are  certainly 
favorable  to  the  accused.  The  instruction  complained  of  in  effect 
says  to  the  jury  that  mere  oddity  or  hypochondria  is  not  insanity, 
and  if  the  accused  at  the  time  of  committing  the  offense  was  in 
possession  of  reason,  and  was  able  to  discern  right  from  wrong,  be 
would  be  responsible  for  his  actions. 

Webster  defines  the  word  "insane,"  as  "  exhibiting  unsoundness 
of  mind  ;  mad  ;  deranged  in  mind  ;  delirious ;  distracted.'* 

The  question  here  involved  was  before  this  court  in  Wright  v. 
People,  4  Neb.  409.  The  court  say  :  "  It  is  a  familiar  rule  of  the 
common  law  that  to  constitute  a  crime  there  must,  in  almost  all 
cases,  be,  first,  a  vicious  will,  and  secondly,  an  unlawful  act  con- 
sequent npon  such  vicious  will.  Broom  &  Hadley  Com.  (Am.ed.), 
339.  And  where  an  individual  lacks  the  mental  capacity  to  dis- 
tinguish right  from  wrong,  in  reference  to  the  particular  act  com- 
plained of,  the  law  will  not  hold  him  responsible.  Flanagan  v. 
People,  52  N.  Y.  467  ;  s.  c,  11  Am.  Eep.  731 ;  State  v.  Lawretux^ 
57  Mo.  574  ;  Com.  v.  Heath,  11  Gray,  803.  This  mental  incapacity 
may  result  from  various  causes,  such  as  nonage,  lunacy,  or  idiocy, 
and  whenever  interposed  as  a  defense,  the  inquiry  is  necessarily  re- 
duced to  the  single  question  of  the  ability  of  the  accused  to  dia* 
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tiDgaish  between  right  and  wrong  at  the  time  of  committing  the 
act  complained  of.  Freeman  v.  People,  4  Denio,  28.  Bat  even 
where  insanity  is  shown  to  exist,  and  whether  it  be  general  or 
partial,  the  rule  seems  to  be  substantially  as  charged  by  the  conrt 
below,  that  if  there  remains  a  degree  of  reason  sufficient  to  discern 
the  difference  between  good  and  evil,  at  the  time  the  offense  was 
committed,  then  the  accused  is  responsible  for  his  acts.  Hoppa  y. 
PwpU,  31  111,  385." 

We  adhere  to  the  rule  laid  down  in  the  above  opinion  as  being 
Bonnd  in  principle.  There  is  therefore  no  error  in  the  instruction^ 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
Vol.  XXXVm  —  48 
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(7  stew.  [S4  N.  J.  Fq.]  2SS.) 

• 

Bank  —  insolvent  —  set-off. 

A  depositor  la  an  insolvent  savings  bank,  who  also  owes  it  for  borrowed  mooey, 
cannot  set-off  his  deposit  against  such  debt,  although  the  deposit  oonsistMi 
of  the  borrowed  money.    (See  note^  p.  383.) 


B 


ILL  for  set-off.     The  opinion  states  the  case.    The  bill  wib 

dismissed  below. 


Peter  Be7itley,  for  appellant. 

ir.  B.  Williams,  in  person. 

Green,  J.  The  appelltint  in  this  case  was  a  depositor  in  the 
Mechanics  and  Laborers  Savings  Bank  of  Jersey  City.  While  such 
depositor,  and  more  than  a  year  before  the  bank  was  declared  in- 
solvent, she  borrowed  from  the  corporation  the  sum  of  W.OOO,  and 
secured  the  same  in  the  usual  manner  by  bond  and  mortgage  on  her 
real  estate.  The  money  borrowed  was,  at  her  request,  placed  to  her 
credit  in  the  bank,  subject  to  her  check,  and  the  amoant  entered 
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iQ  her  pass-book  as  a  deposit.  After  this  traDsaction,  the  appellant 
continaed  to  make  cash  deposits  and  draw  checks  until  the  bank 
dlscontinaed  business,  when  the  balance  standing  to  her  credit 
amoanted  to  $2,410.  Included  in  this  balance  was  a  considerable 
portion  of  the  money  borrowed  of  the  bank,  which  she  had  allowed 
to  remain  on  deposit.  The  corporation  having  been  adjudged  in- 
solvent  by  the  chancellor,  a  receiver  appointed,  and  demand  made 
by  him  for  the  payment  of  the  mortgage  debt,  the  appellant  filed 
her  bill  praying  that  her  deposit  might  be  offset  against  the  amount 
due  on  her  bond  and  mortgage,  and  the  mortgage  delivered  up  to 
be  cancelled. 

The  main  question  presented  for  consideration  in  this  case  is, 
whether  a  depositor  in  an  insolvent  savings  bank,  who  is  also  a 
debtor  of  the  institution  for  money  borrowed,  is  entitled  to  offset 
the  amount  of  his  deposit  against  the  money  due  on  his  obligation 
in  the  hands  of  the  receiver  ? 

The  insolvency  of  the  party  against  whom  a  set-off  is  claimed 
has  long  been  considered  sufficient  ground  for  the  allowance  by  a 
court  of  equity  of  set-off  not  within  the  statute.  And  under  the 
provisions  of  the  statute  t6  prevent  frauds  by  incorporated  compa- 
nies, the  right  of  a  debtor  of  an  insolvent  corporation  to  offset  his 
claim  against  the  receiver  is  recognized  and  established  both  at  law 
and  in  equity. 

Bnt  to  entitle  a  party  to  such  equitable  relief  in  a  case  not  pro- 
vided for  by  the  statute,  his  natural  equity  to  have  one  claim  com- 
pensate  or  discharge  another  must  be  superior  to  any  equitable 
claim  which  can  be  urged  in  favor  of  those  parties  for  whose  benefit 
his  claim  to  an  equitable  offset  is  resisted.  Waterman  on  Set-off, 
§  439  ;  Holbrook  v.  Receivers,  G  Pai.  231.      ' 

Applying  this  principle,  our  investigation  is  reduced  to  the  single 
inquiry,  is  the  equity  of  the  appellant  to  off-set  her  deposit  against 
the  amount  due  on  her  bond  and  mortgage  superior  to  the  equity 
of  the  other  depositors  to  have  the  mortgage  debt  collected  and 
added  to  the  general  fund  for  the  payment  of  all  the  depositors  ? 

In  the  solution  of  this  question  regard  must  be  had  to  the  peculiar 
character  of  the  corporation  itself,  and  to  the  mutual  rehitions  of 
the  depositors  to  each  other  and  to  the  corporation.  Savings  banks 
differ  widely  in  their  objects,  organization  and  character  from 
ordinary  banks  and  other  joint  stock  companies.  They  have  no 
capital  stock.     They  are  incorporated  and  organized  not  for  the 
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advantage  of  the  corporators,  but  solely  for  the  benefit  of  the  de- 
positors. Their  object,  as  stated  in  some  of  the  early  charters  cf 
this  State,  is  to  receive  and  safely  invest  the  savings  of  mechanics, 
laborers,  servants,  minors  and  others,  thus  affording  to  such  persons 
the  advantages  of  security  and  interest  for  their  money,  and  in  this 
way  ameliorating  the  condition  of  the  poor  and  laboring  classes  by 
engendering  habits  of  industry  and  frugality. 

Properly  organized  and  conducted,  a  savings  bank  is  a  quasi 
charitable  and  purely  benevolent  institution.  Its  only  object,  the 
safe  keeping  and  provident  investment  of  the  funds  of  the  depositors 
The  members  of  the  corporation  have  no  property  interest  in  its 
funds,  of  which  they  are  by  law  constitued  the  managers  and 
guardians.  The  depositors,  who  alone  are  beneficially  interested 
in  the  prosperity  of  the  bank,  have  no  voice  in  its  management 
nor  even  in  the  selection  of  the  persons  to  whom  its  management 
is  intrusted. 

The  assets  of  the  bank  are  its  invested  funds,  the  common  con- 
tributions of  all  the  depositors,  in  which  they  all  have  a  common 
interest.  All  the  profits  of  the  business  are  divided  among  the 
depositors  or  accumulated  in  a  surplus  fund  for  their  joint  benefit 
and  greater  security*  As  each  depositor  is  entitled  to  his  propor- 
tionate share  of  the  profits,  so  in  equity  each  should  bear  hia 
proportionate  share  of  the  losses.  So  long  as  the  bank  is  solvent 
no  injury  can  arise  from  permitting  a  depositor  to  offset  his  deposit 
against  his  debt  due  to  the  bank,  as  no  preference  would  be  given 
in  such  case  to  one  depositor  over  another.  But  in  case  of  insol- 
vency, to  allow  the  set-off  to  be  made  would  give  an  unjust  pre- 
ference to  debtor  depositors  over  all  the  others. 

In  a  savings  bank,  the  depositors  bear,  in  great  degree,  the  same 
relation  to  each  other  and  to  the  property  of  the  bank  as  do  the 
stockholder  in  other  monetary  institutions.  To  the  corporation 
itself  they  occupy  the  double  relation  of  stockholders  and  creditors. 
In  prosperity,  they  are  the  stockholders  among  whom  tho  profits 
are  divided.  In  case  of  insolvency,  they  are  the  creditors,  and 
usually  the  only  creditors,  among  whom  the  remaining  assets  are  to 
be  distributed.  If  the  depositors  were  themselves  made  bj  law  the 
corporators,  empowered  to  elect  managers  from  their  own  number, 
thus  forming  a  mutual  savings  bank,  the  similarity  would  be  mort 
complete,  and  the  natural  equity  of  the  depositors  in  their  mutual 
relations  to  each  other  and  the  corporation  more  clearly  apparent 


JUNE  TEIlxM,   1881.  38) 


Hannon  v.  Williams. 


The  fact  that  the  law  for  the  greater  security  of  the  depositors 
and  the  more  provident  investment  of  their  funds  has  ivisely 
taken  the  management  out  of  their  control  and  placed  it  in  the 
hands  of  disinterested  corporators,  cannot  in  equity  change  the 
relations  of  the  de])ositors  to  each  other,  or  affect  their  mutual 
interest  in  the  common  fund. 

lo  some  aspects  the  relations  of  the  depositors  to  each  other  and 
tiie corporation  are  identical  with  those  of  the  members  of  a  mutual 
insurance  company.  In  the  one  case,  a  deposit  is  made  to  obtain 
for  the  depositor  a  direct  profit  in  the  way  of  interesfon  the  in- 
vestment—  in  the  other,  to  protect  the  members  against  a  possible 
loss.  In  both  cases  the  depositors  or  membera  have  the  same 
common  interest  in  the  accumulated  assets  of  the  corporation,  the 
common  fund  to  which  they  alike  look  for  profit  or  for  indemnity. 
In  both  they  participate  in  the  profits  and  bear  their  proportionate 
sliare  of  tho  losses  —  and  from  either,  the  depositor  may  at  will,  so 
long  as  the  corporation  remains  solvent,  withdraw  his  deposit,  and 
thus  sever  his  connection  with  the  institution. 

In  fftllier  v.  Allegheny  Mutual  Ins,  Co.,  3  Penn.  St.  470,  Chief 
Justice  GiBSOK  adjudged  that  the  loss  of  a  member  of  a  mutual 
insurance  company  could  not  be  offset  in  an  action  on  his  premium 
note,  when  the  funds  of  the  company  were  not  adequate  to  pay  all 
losses,  holding  that  to  allow  the  set  off  would  work  injustice  by 
enabling  a  member  who  stood  in  the  double  relation  of  debtor  and 
creditor  to  get  more  than  his  share  of  the  common  fund,  and  that 
the  proper  plan  of  settling  the  affairs  of  an  insolvent  company  of 
mutual  insurers  is  to  liquidate  its  means  and  responsibilities 
separately. 

Tlio  New  York  Court  of  Appeals,  in  Latorence  v.  Nelson^  21  N. 
Y.  158,  held  the  same  doctrine,  and  Chief  Justice  Comstock,  in  a 
well-considered  opinion,  placed  his  decision  upon  the  ground  that 
the  defendant,  though  both  a  creditor  and  a  debtor  of  the  institu- 
tion, occupied  still  another  relation,  to  wit,  that  of  a  member  of 
the  company  and  a  contributor  to  the  common  fund  paid  in  for  the 
security  of  all  the  members — that  like  every  other  member  of  a 
moneyed  or  trading  corporation,  he  took  the  chances  both  of  gain 
and  loss — and  that  in  such  case  the  rules  of  setoff  between 
debtor  and  creditor  have  no  application.  The  reasoning  of  the 
chief  jnstice  in  that  case  applies  equally  to  the  one  now  under 
ooDsideration. 
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The  case  of  Oadorti  v.  ByrnCy  43  Conn.  155;  s.  c,  21  Am.  Rep. 
G41,  is  directly  in  point,  and  expressly  holds  that  a  dejwsitorin  a 
savings  bank,  who  is  also  a  debtor  to  the  bank  as  a  borrower  of  its 
funds,  cannot,  upon  the  insolvency  of  the  bank,  off-set  the  amonni 
of  his  deposit  against  his  indebtedness.  The  result  was  reached 
upon  a  similar  course  of  reasoning,  viz.:  That  the  debt  owed  by 
the  depositor  to  the  corporation  belongs,  in  fact,- to  all  the  depositors, 
but  neither  the  institution  nor  the  other  depositors  owe  him  any 
thing  more  on  his  deposit  than  his  just  proportion  of  the  assets 
owned  by  the  bank. 

In  Stockton  v.  Mechanics  and  Laborers*  Savings  Bank,  5  Stew. 
Eq.  1G3,  the  same  question  now  before  the  court  was  presented  to 
the  chancellor  for  his  decision,  upon  the  petition  of  the  receiver  for 
instructions,  and  in  that  case  the  chancellor  decided  that  adejxwitor 
who  is  also  a  debtor  to  the  bank,  is  not  entitled  to  offset  the  amount 
of  his  deposit  against  his  indebtedness.  In  the  result  reached  by 
the  chancellor  I  entirely  concur,  as  the  true  rule  in  the  case,  sanc- 
tioned both  by  principle  and  authority. 

The  only  case  I  have  found  holding  a  contrary  doctrine  is  Receiver 
of  the  Neto  Amsterdam  Savings  Bank  v.  Tartter,  64  How.  Pr.  385; 
but  upon  examination  that  decision  appears  to  be  rested  mainly  on 
the  general  rules  of  set-off  between  debtor  and  creditor,  without  due 
regard  to  the  peculiar  character  of  the  institution  in  process  of 
liquidation. 

It  is  however  insisted,  on  the  part  of  the  appellant,  that  even 
if  she  cannot  set  off  her  deposit  against  her  indebtedness,  still 
she  is  entitled  to  have  deducted  from  the  mortgage  debt  so  mach 
of  the  consideration  of  the  mortgage  or  the  money  borrower 
thereon  as  never  actually  came  to  her  hands  but  remained  oi 
deposit  to  her  credit  in  the  bank. 

This  contention  is  not  tenable.  Under  the  circumstances,  th. 
giving  of  the  appellant  credit  for  the  amount  of  the  loan  on  the 
books  of  the  bank  was  equivalent  to  the  actual  payment  of  the 
money  to  her.  From  the  date  of  the  entry  of  the  deposit  it  wm 
subject  to  her  check  or  order,  and  could  have  been  drawn  by  her  at 
any  time.  It  so  remained  subject  to  her  order  for  more  than  « 
year  before  the  bank  closed  its  doors,  and  during  that  time  the 
appellant  received  regular  dividends  on  the  deposit  In  ordinary 
banking  operations,  loans  and  discounts  are  usually  placed  to  the 
credit  of  the  customer,  and   are  drawn  out  by  check  as  needed. 
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The  same  practice  prevails  to  some  extent  in  savings  banks.  In 
this  case  the  deposit  was  made  at  the  appellant's  request,  and  it 
does  not  lie  in  her  month  to  except  to  it. 

It  is  further  urged,  on  the  part  of  tho  appellant,  that  the  bank 
being  in  failing  circumstances  at  the  time  of  making  tho  loan,  the 
whole  transaction  was  fraudulent  and  void  as  against  her.  It  is 
not  pretended  that  any  inducements  were  held  out  by  the  managers 
or  officers  to  induce  tho  appellant  to  execute  the  bond  and  mort- 
gage to  the  bank.  The  loan  was  made  at  the  request  of  the  appel- 
lant and  for  her  accommodation.  The  making  of  a  well-secured 
loan,  if  the  funds  were  on  hand  for  the  purpose  (which  is  not 
denied),  even  if  tho  bank  was  in  failing  circumstances  at  tho  time, 
was  a  provident  act,  and  for  the  benefic  of  all  the  depositors.  The 
Jippellunt  herself  could  not  have  been  prejudiced  by  it  if  she  had 
withdrawn  the  money  in  a  reasonable  time.  The  charge  either  of 
actual  or  constructive  fraul  is  not  sustained  by  the  allegations  of 
the  bill. 

The  decree  of  the  Court  of  Chancery  should  be  affirmed,  with 
costs. 

Judgment  affirmed* 

For  affirmance — Beasley,  C.  J.,   Depue,  Parker,    Scudder, 
Vax  Syckel,  Clement,  Cole,  Dodd,  Greex — 9. 
For  reversal — Dixon,  Reed — 2. 

XoTE  BY  THE  REPORTER. » In  Macwigie  Savings  Bank  v.  Ba«taint  Pennsylvania 
Supreme  Court,  March,  1881,  it -was  held  that  a  stockholder  in  an  insolvent  bank,  who  Is 
also  a  depositor,  cannot  set  off  the  amount  of  his  deposit  against  the  amount  due  for  un- 
paid aasessments  on  the  stock  subscription.  The  court  said  :  ''The  capital  stock  of  a 
a>rporation,  whether  fully  paid  or  partly  outstanding  in  the  hands  of  subscribers  thereto, 
is  ODdoubtediy  a  trust  fund  for  the  benefit  of  its  creditors.  Gcnnantown  Railway  Co.  v. 
FUler^  10  P.  F.  Smith,  131 ;  irocKl*  v.  Dummcr,  3  Mason,  303  ;  Maun  v.  Pentz,  3  Comst. 
4!3.  While  such  unpaid  subscriptions  pass,  as  assets,  to  the  a^^signee  under  a  voluntary 
aasigument  for  the  benefit  of  creditors,  and  the  directors  of  the  insolvent  corporation 
may  be  required  to  make  such  calls  on  the  subscribers  to  the  stock  as  may  be  necessary  to 
enable  him  to  collect  the  same,  they  still  retain  the  impress  of  trust  funds  and  must  go 
into  the  bands  of  the  assignee  intact,  for  the  purpose  of  distribution  among  those  for 
whose  benefit  they  were  intended.  In  this  respect  they  differ  from  ordinary  chosesin 
action  belonging  to  the  assignor  at  the  date  of  assignment.  Against  the  latter,  legitimate 
claims  of  set -off  may  exist,  and  what  remains  after  deducting  the  same  is  all  that  can 
properly  be  considered  a  part  of  the  trust  fund.'' 

**  The  demand  against  defendant  in  this  case  is  not  grounded  on  business  transactions 
between  him  and  the  bank  since  its  organization.  It  originated  in  the  very  creation  of 
the  bank,  of  which  he  was  one  of  the  corporators.  As  a  condition  precedent  to  the  grant- 
ing  of  letters  of  incorporation,  they  were  required  by  the  sixth  section  of  the  charter  '  to 
raise  and  form  a  capital  of  not  less  than  five  nor  more  than  fifty  thousand  dollars  in  shares 
of  twenty  doDarseach*  for  the  security  of  depositors.  The  defendant  subscribed  for 
OM  hundred  shares  of  the  capital  stock  thus  required  and  paid  twenty-five  per  cent 
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thereof.  By  resolution  of  the  board,  after  the  assigTunent,  the  remaining  aeventy-flve  per 
cent  was  *  called  in  for  liquidation  of  the  indebtedness  of  the  corporation.*  He  refused  to 
pay  in  ooedience  to  the  call,  and  when  suit  was  brought  by  the  assignee  in  the  name  of  the 
bank,  to  recover  the  balance  due  and  owing  by  him  on  his  subscription,  his  defense  was 
that  the  bank  was  indebted  to  him  as  a  depositor  in  a  much  larger  sum,  and  therefore  be 
should  not  be  compelled  to  pay. 

**  It  such  a  defense  were  entertained,  the  effect  would  be  to  withdraw  from  deporiton 
and  other  creditors  of  the  insolvent  bank  a  portion  of  the  very  fund  which  was  specially 
provided  for  the  common  benefit  of  all  alike,  and  apply  it  to  the  sole  benefit  of  the  defend- 
ant, who,  at  best,  has  no  better  right  thereto  than  other  depositors.  If  every  delinqnent 
subscriber  to  the  capital  stock  could  thus  pay  his  subscription,  what  would  become  of  other 
depositors  and  creditors  of  the  insolvent  bank  ?  It  is  not  difficult  to  see  what  a  perverBOo 
it  would  be  of  the  trust  fund,  and  to  what  gross  injustice  it  would  necessarily  lead. 
From  the  fact  that  the  directors  called  in  the  whole  of  the  outstanding  subscriptions  for 
the  purpose  of  liqnidating  the  indebtedness  of  the  bank,  we  have  a  right  to  assume  that 
it  is  all  required  for  that  purpose.  If  defendant's  indebtedness  to  the  bank  at  the  date  of 
the  assignment  hai  been  founded  on  an  ordinary  business  transaction,  such  as  making  or 
Indorsing  a  note,  he  might  with  some  show  of  reason  insist  on  setting  up  by  way  of 
defense  a  counter-claim  as  depositor.  This  would  bring  him,  within  the  principle  of 
Jordan  v.  Sharlock,  84  Penn.  St.  «%8. 

**  In  Sawyer  v.  Hoag,  17  Wall.  610,  it  is  held  that  a  stockholder  indebted  to  an  Insolvent 
corporation  for  unpaid  shares  cannot  set  off  against  this  trust  fUnd  for  creditors  a  debt 
due  him  by  the  corporation  ;  that  the  fund  arising  from  such  unpaid  shares  moat  be 
equally  divided  among  all  creditors.  That  case,  it  is  true,  arose  under  the  Natfooal 
Bankrupt  Act ;  but  so  far  as  the  principle  now  under  consideration  is  concerned,  tberigbt 
to  set-off  and  rule  of  distribution,  under  that  act,  do  not  materially  differ  from  our 
voluntary  assignment  law. 

*'  The  defense  set  up  in  this  case  derives  no  support  from  the  principle  involved  in  Fof* 
Appeal^  8  Week.  Notes,  556.  The  fund  for  distribution  there  included  proceeds  of  oat> 
standing  subscriptions  to  capital  stock  of  the  Kutztown  Savings  Bajik.  which  bad  been 
collected  by  the  assignee .  The  whole  fund  was  insufBcient  to  pay  depositors,  who  chdmeil 
that  as  a  preferred  class  they  were  entitled  to  the  fund  for  distribution  to  the  excliuion 
of  other  creditors,  and  If  not  entitled  to  the  entire  fund,  they  had  at  least  an  exdaivp 
right  to  that  portion  of  it  which  represented  capital,  collected  by  the  assignee ;  but  it  va« 
held  that  the  depositors  as  a  class  had  no  exclusive  right  to  the  whole  or  any  particuiar 
portion  of  the  fund . " 

In  Hobart  v.  Qould,  U.  S.  District  Court,  N.  J.,  8  Fed.  Rep.  57,  It  was  held  as  foDowi: 
Section  5151  of  the  Revised  Statutes  of  the  United  States,  among  other  things  providea 
that  the  shareholders  of  every  National  banking  association  shall  be  held  individually  raqMO 
Bible  for  all  contracts,  etc.,  to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par- 
value  thereof,  in  addition  to  the  amount  invested  in  such  shares.  HeUl,  that  upon  the 
insolvency  of  such  a  bank  a  shareholder  who  happens  to  be  one  of  its  creditors  cannat 
cancel  or  diminish  tho  assessment  to  which  the  provisions  of  this  section  make  him  Uabie, 
by  offsetting  his  individual  claim  against  it.  The  liability  to  be  enforced  against  tba 
shareholder  is  not  a  debt  due  to  the  bank,  but  It  is  a  sum  of  money  equal  te  the  par  valw 
of  his  stock,  payable  by  him  to  the  receiver  as  an  ofHcer  of  the  government  by  force  of 
the  law,  and  the  assessment  authorized  and  made  by  the  comptroller.  The  effect  of 
allowing  such  a  set-off  is  to  give  the  shareholder  an  advantage*  over  other  creditors.  It 
practically  pays  his  debt  in  full,  and  by  leaving  so  much  for  others,  diminishes  his  llabflitT 
as  a  stockholder,  which  it  was  clearly  the  design  of  the  law  to  impose.  In  Attomnr 
OenenU  v.  Ma^h.  <t  Lah.  Sav.  Batiks  5  Stew.  163,  it  was  held  that  a  depositor  wbo 
borrowed  money  from  the  bank,  secured  by  his  note  or  mortgage,  could  nut  ofltetbis 
debt  against  the  amount  of  his  deposit  at  the  time  when  the  decree  of  Insolvency  was 
made.  In  0»lx)rnY.  lijfme,  43  Conn.  155;  S.  C,  21  Am.  Kep.  641,  the  Supreme Oooxt  of 
Connecticut,  in  answer  to  the  petition  of  the  receiver  for  an  insolvent  savings  bank,  pny 
ing  for  instructions,  decided  that  the  borrower  of  the  funds  ot  the  corporation  should  not 
be  allowed  to  offset  his  deposits  against  his  Indebtedness.  See  also.  Sawyer  v.  Hoao*  !• 
Wan.  610  ;  R    KmUr-  Cl1:i  Dk.,  18  N.  Y.  IW. 
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Haydock  V.  IIaytock. 

(7  Stew.  IN.  J.  Eq.J  670.) 

Fraud  —  eonstruetice  —  hu/^and  and  wife. 

A  gift  by  a  hatband,  aged  and  weak  in  mind  and  body,  to  his  wife,  will  not  be 
flustuaed  without  affirmative  proof  that  the  act  was  intelligent  and  withoat 
ondae  inflaence,  especially  when  it  was  obviously  intended  to  operate  as  a 
will.    {See  note,  p.  888.) 

BILL  to  set  aside  a  gift.     The  opinion  states  the  case.     The  bill 
was  sustained  below. 

/.  R.  English  and  B,  A.  Vail^  for  appellant. 
Oarrei  Berry  and  J.  Henry  Slone^  for  respondents. 

Reed,  J.  This  bill  is  filed  to  set  aside  certain  gifts  made  by 
Eden  Haydock  to  his  wife.  Eden  Oaydock  died  April  25, 1879. 
The  first  gift  was  made  February  24,  1879,  of  nine  6hai*es  of  the 
stock  of  the  United  New  Jersey  Railroad  and  Canal  Companies  and 
eeven  bonds  of  the  city  of  Rah  way..  The  second  gift  was  made 
Harcli  10,  1879,  of  a  promissory  note  for  t5,000.  Mr.  Haydock 
had  made  a  will  eight  years  before,  providing  for  his  wife,  which 
will  was,  at  the  time  of  his  death,  nnrevoked. 

The  evidence  in  the  case  has  impressed  me  with  the  conviction 
that  at  the  time  when  these  transfers  were  made  the  mind  of  the 
doDor  approached  so  closely  to  the  line  whicli  defines  the  limit  of 
legal  mental  capacity,  that  upon  the  ground  of  a  want  of  such  ca- 
pacity I  should  incline  to  hold  that  these  gifts  were  void. 

The  numerous  instances  of  forgetfulncss  proven  by  the  officers  of 
the  bank  of  which  he  was  a  director,  and  by  artisans  and  business 
men  with  whom  he  had  dealt,  displays  a  mind  upon  which  the 
business  occurrences  with  which  he  was  concerned  left  but  a  feeble 
impression. 

It  is  of  course  entirely  true  that  the  memory  may  be  quite  im- 
perfect and  yet  not  make  a  state  of  mind  which  would  avoid  a  dis- 
p<jsiiion  of  property  by  gift  or  by  testament.  Turner  v.  Cheesmany 
*2  MeCart.  243  ;  Siackliouse  v.  Ilorion,  2  id.  202  ;  In  re  Vanderveer's 
^illy  5  C.  E.  Gr.  561.  Nevertheless  a  considerable  degi-ee  of  busi- 
ness recollection  is  an  obvious  prerequsite  to  such  a  disposition. 
An  apprehension  of  tlie  present  status  of  a  man's  business  affairs  is 
Vol.  XXXVITT— 49 
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absolutely  esseutial  as  a  base  for  an  iatelligent  sliifting  of  their 
position.  This  involves  of  course  the  power  to  recall  what  h&s 
already  been  done.  A  person  who  is  oblivious  of  a  former  disposi- 
tion of  his  property  is  as  unfit  to  make  a  subsequent  disposition 
thereof  as  if  he  was  under  an  insane  delusion  us  to  its  extent  and 
character,  ifow  by  the  testimony  of  numerous  witnesses,  it  ap- 
}>ears  that  the  mind  of  Mr.  Haydock  was  so  disorganized  that  the 
remembrance  that  he  Lad  done  any  of  the  recurring  business  acts 
wliich  he  had  been  accustomed  to  transact  faded  from  his  mind  al- 
most a3  soon  as  they  were  done,  and  he  would,  within  a  short  period 
of  time,  offer  to  do  the  same  act  again  and  again.  In  the  face  of  this 
evidence  it  would  be  difficult  to  conclude  that  at  the  time  when  he 
made  these  gifts  he  had  such  a  recollection  of  the  status  of  his 
property,  particularly  of  the  disposition  which  he  had  already  made 
by  the  will  of  1871,  as  to  permit  him  to  make  a  legal  divestiture  of 
it  by  gift.  If  the  case  stood  upon  this  ground  alone,  I  should  in- 
cline to  the  opinion  that  a  sufficient  degree  of  capacity  did  not 
exist. 

But  if  we  admit  that  the  donor  was  a  person  who  possessed  snflB- 
cient  mental  power  to  make'a  gift,  yet  I  think  it  is  upon  the  re- 
cipients of  those  gifts  to  show  the  fairness  of  the  transaction.  Here 
was  a  man  of  weak  mind  and  feeble  body.  All  the  evidi^Doe  in  the 
cause  shows  that  the  wife  was  the  one  upon  whom  he  natandly 
leaned.  She  watched  his  movements  and  cared  for  his  wants,  and 
he  submitted  himself  to  her  control.  She  naturally  and  necessarilf 
became  the  head  of  the  house.  While  they  so  lived  together,  and 
while  none  but  the  wife  and  her  brothers  were  abont  him,  withont 
the  advice  of  disinterested  counsellors,  the  old  noian  made  these  gifts 
of  which  she  was  the  recipient. 

I  take  the  rule  to  be  settled  that  where  a  person,  enfeebled  in 
mind  by  disease  or  old  age  is  so  placed  as  to  be  likely  to  be  sab* 
jected  to  the  influence  of  another,  and  makes  a  voluntary  disposi- 
tion of  propei-ty  in  favor  of  that  person,  the  courts  require  proof  of 
the  fact  that  the  donor  understood  the  nature  of  the  ^t,  and  that 
it  was  not  done  through  the  influence  of  the  donee.  Huguenin  v. 
Baseley,  2  L.  C.  in  Eq.  (4th  Am.  ed.)  notes,  pp.  1183-1185,  Ameri- 
can  notes,  pp.  1192-1194. 

The  presumption  against  the  validity  of  the  gift  is  not  limited 
to  those  instances  where  the  relation  of  parent  and  child,  gnardian 
and  ward,  or  husband  and  wife  exists,  but  in  every  instance  whew 
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the  relation  between  donor  and  donee  is  one  in  which  the  latter  has 
acquired  a  dominant  position.  The  parent,  by  age,  may  come  un- 
der the  sway  of  his  children.  HighSerger  v.  Siiffler,2i  Md.  338. 
And  80,  as  in  the  present  case,  the  husband  may  become  the  de- 
pendent  of  the  wife,  and  their  natural  position  become  reversed. 

The  ecclesiastical  courts  have  declared  a  rule  of  evidence  in  re- 
gard to  wills  executed  by  persons  of  weak  mental  condition.  The 
presumption  is  that  a  person  who  executes  a  will  knows  the  nature 
of  its  contents.  Proof  of  its  execution  therefore  is  all  that  is  re- 
quired of  the  proponent.  But  if  it  appears  that  the  testator  was 
of  a  weak  mind,  and  a  bequest  is  made  to  a  person  who  stood  in  a 
position  which  would  have  enabled  the  beneficiary  to  influence  the 
act,  the  burden  is  shifted  and  a  more  rigid  rule  is  inforced,  and 
probate  will  not  be  granted  unless  the  court  be  satisfied,  by  addi- 
tional evidence,  that  the  paper  presented  does  really  express  the  true 
will  of  the  testator.    Taylor  on  Ev.,  §  1(30. 

The  presumption  of  undue  influence,  however,  does  not  also  arise 
from  the  same  state  of  facts,  in  the  case  of  a  gift,  because  the  rule 
in  regard  t5  what  constitutes  undue  influence  differs  when  applied 
to  wills  and  when  applied  to  gifts.  Boyse  v.  Rossboraugh^  6  H.  L. 
Cas.  149  ;  Parfiit  v.  Lawless,  L.  R.,  2  P.  &  D.  462. 

The  influence  which  is  undue  in  cases  of  gifts  inter  vivos  is  very 
different  from  that  which  is  i>eqnired  to  set  aside  a  will.  In  testa- 
mentary cases  undue  influence  is  always  defined  as  coercion  or  fraud, 
but  inter  vivoSf  no  such  definition  is  applied.  Where  parties  hold 
positions  in  which  one  is  more  or  less  dependent  upon  the  other, 
courts  of  equity  hold  that  the  weaker  par£y  must  be  protected,  and 
they  set  aside  his  gifts  if  he  had  not  proper  advice  independently 
of  the  other.     Huguenin  v.  Baseley,  supra,  notes,  p.  1271. 

In  the  present  c;ise,  these  gifts,  while  gifts  inter  vivos,  were  un- 
doubtedly intended  by  the  donee  to  operate  as  a  testamentary  dis- 
position of  the  donor's  property.  It  is  clear  that  the  physical  con- 
dition of  the  donor  was  critical,  and  his  days  brief  in  number. 
The  presence  of  Mr.  Anderson  and  the  talk  with  him  about  draw- 
ing a  will,  and  also  the  conversation  detailed  by  Bayright,  which 
he  says  he  had  with  Mr.  Haydock  in  the  garden,  point  to  the  con- 
clusion that  it  was  supposed  that  the  life  of  the  donor  would  be 
brief,  and  that  some  disposition  of  his  property,  in  view  of  his  death, 
was  requisite.  For  some  reason  the  will  was  never  drawn,  and  it 
is  transparent  that  the  gifts  were  executed  to  fill  the  place  of  a  will 
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Now  it  seems  to  me,  that  where  it  is  apparent  that  a  gift  is  made 
to  accomplisii  the  purpose  of  a  will,  to  operate  as  such  au  instru- 
ment, without  being  surrounded  by  the  formal  guards  which  the 
statute  has  provided  for  the  execution  of  a  will,  it  raises  an  addi- 
tional reason  why  a  gift  like  this  should  be  scanned  with  circum- 
spection, and  why  the  donee  should  clearly  and  convincingly  show 
the  validity  of  its  execution. 

I  entirely  concur  with  the  vice-chancellor,  that  instead  of  this 
being  shown,  it  appears  that  the  donor  was  surrounded  with  domi- 
nant influences  which  favored  the  donations,  and  the  presumption 
that  they  actually  fostered  the  act  is  supported  by  all  the  testimony 
in  the  case  bearing  upon  their  conduct  toward  the  donor. 

The  decree  should  be  afSrmed,  with  costs. 

Decree  affirmed. 

For  affirmance  —  Beasley,  C.  J.,  Dixon,  Knapp,  Maoie,  Rbba 
ScuDDEB,  Van  Sygkel,  Clement,  Cole,  Green,  Whitaker—  11 
For  reversal  —  Parker  —  1. 
Absent — Doni),  Lathrop  —  2. 

Note  bt  the  Reporter— In  BaiiibrUlge  v.  Broirn«41  L.  T.  Rep.  (N.  S.)  TOO,  it  waihdd 
as  follows :  Where  youDg  persons  who  have  recently  attaine  1  th^r  majority,  and  an*  fio 
situated  as  to  be  subject  to  the  exercise  of  undue  influence,  lave  conaented  to  make  their 
property  responsible  for  the  debts  of  the  person  who  was  iti  a  position  to  exercise  sorh 
undue  influence,  the  burden  of  proof  that  there  was  no  exercise  of  undue  influence  resu 
upon  the  person  in  a  position  to  exercise  such  influence,  and  upon  persons  claimini^  umier 
him  Qs  volunteers,  and  upon  persons  claiming  under  him  with  notice  of  the  relation  be- 
tween the  parties  having  been  such  that  the  exercise  of  influence  would  be  inferred  by  the 
court,  and  as  against  all  such  persons  concessions  alleged  to  have  been  exacted  by  socb 
undue  influence  will  be  set  aside,  unless  the  burden  of  proof  is  discharged.  The  burden 
of  proof  however  does  not  rest  upon  any  other  person  interested  In  such  concessfoos  than 
those  mentioned ,  so  that  as  against  persons  who  without  notice  have  given  valuable  con- 
sideration for  the  concessions  alleged  to  be  exacted,  the  burden  lies  upon  the  perwns 
alleging  undue  influence  to  prove  that  it  was  in  fact  exercised.  Three  young  penont. 
aged  respectively  twenty-five,  twenty-four  and  twenty -two,  who  were  resident  under  their 
father's  roof  and  emancipated  from  his  control,  executed  a  deed  by  which  they  nude 
themselves  liable  for  the  interest  on  certain  mortgage  debts  of  their  father  to  his  mortga- 
gees, and  chargM  their  reversionarj'  Interests  under  their  parents'  marriagi*  setUement 
for  that  purpose,  and  gave  the  mortgagees  a  power  of  sale  over  such  reversionary  interest*. 
In  consideiution  of  I'eceivingthe  interest  payable  under  the  deed,  the  mortgagees  aicrwd 
to  reduce  the  i-atc  of  interest  payable  on  their  mortgages.  Theohildren  brougtit  an  ac- 
tion to  set  aside  the  deed  as  asrainst  their  father  and  his  mortgagees,  on  the  ground  r^f 
undue  Influence  exercised  by  their  father.  Held,  that  as  against  the  father  the  burden 
of  proof  lay  on  him,  and  that  as  he  had  not  discharged  it,  the  deed  must  be  aet  aside  m9 
against  him  ;  but  that  as  against  the  mortgagees  the  burden  of  proof  lay  on  the  plaintiffs, 
that  they  had  not  discharged  it,  and  that  the  deed  could  therefore  not  be  set  aside  a» 
against  the  mortgagees.  Maithindy.  Irving,  8L.  T.  Rep.  312;  Archer  v.  Hwlsm,  ' 
Beav.  551 ;  Bcrdae  v.  Ikucaon,  12  L.  T.  Rep.  (N.  S.)  108  ;  iCempson  ▼.  ^«U)e(>  L.  B..  1> 
Ch.  15. 

See  note,  33  Am.  Rep.  736. 
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(88  N.  Y.  81.) 

Fraud  —  itatements  to  mercantile  ageiiey, 

Wbere  a  member  of  a  firm  makes  false  and  fraudulent  statements  to  a  mer. 
cantile  agency  as  to  the  amount  of  capital  invested  in  the  business,  designing 
that  such  statements  shall  be  communicated  to  persons  inquiring  of  the 
agency  as  to  the  pecuniary  responsibility  of  the  firm,  and  thus  enable  the 
firm  to  procure  a  credit  to  which  they  would  otherwise  not  be  entitled,  an 
action  of  deceit  lies  against  him  in  favor  of  one  who  has  been  deceived  and 
injured  by  such  representations. 

ACTION  for  deceit     The  opinion  states  the  facts.     The  plaintiff 
had  judgment  below. 

John  H.  Bergen^  for  appellant.  The  facts  and  circumstances 
should  have  excited  suspicion  and  led  to  inquiry.  Williamson  v. 
Brown,  15  N.  Y.  354;  Herrlich  v.  Brennan,  11  Hun,  194.  Plaintiff 
could  not  maintain  this  action  even  if  it  had  relied  on  the  report. 
Cooley  on  Torts,  pp.  47G,  487,  493,  496;  Longx.  Warren,  68  N.  Y, 


' 
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426  ;  Feck  v.  Gurney,  8  Moak  Eug.  1 ;  Barry  v.  Croskeyy  2  J.  &  H. 
117,  118,  Ud  ;  Langridge  v.  Levy,  4  M.  &  W.  337.' 

John  L,  Hilly  for  respondent 

Kapallo,  J.     This  is  an  action  for  deceit,  in  obtaining  the  sale 
and  doliverj  of  goods  to  the  firm  of  Avery  &  Riggins,  by  means  of 
false  representations  made  by  the  defendant  as  to  the  pecuniary 
condition  of  his  firm.     The  representations  charged  were  not  made 
directly  by  the  defendant  to  the  plaintiff,  but  are  alleged  to  have 
been  made  by  him  to  a  mercantile  agency  (Dun,  Barlow  &Co.),  or 
its  agent,  and  by  it  communicated  to  the  plaintiff,  who  claims  that 
it  delivei'ed  the  goods  to  Avery  &  Riggins  on  credit,  on  the  faith  of 
such  representations.     The  counsel  for  the  defendant  contends  that 
the  plaintiff  cannot  maintain  an  action  against  the  defendaot  for 
false  representations  made  by  him  to  Dun,  Barlow  &  Co.,  or  its 
■agent,  and  that  such  representations,  assuming  them  to  have  been 
onado,  are  not  sufficiently  connected  with  tho  dealing  between  the 
•defendant  and  the  plaintiff  to  enable  tho  latter  to  recover  by  reason 
thereof.     On  this  point  wo  arc  of  opinion  that  the  law  was  correctly 
stated  by  the  learned  judge  before  whom  the  trial  was  had,  in  liis 
charge  to  the  jury,  wherein  he  instructed  them  that  if  the  defend- 
ant, when  he  was  called  upon  by  the  agent  of  Dun,  Barlow  &  Co^ 
made  the  statements  alleged  in  the  complaint  as  to  the  capital  of 
the  firm  of  Avery  &  Riggins,  and  they  were  false,  and  so  known  to 
be  by  the  defendant,  and  were  made  with  the  intent  that  they  should 
be  communicated  to  and  believed  by  persons  interested  in  ascertain- ' 
ing  the  pecuniary  responsibility  of  the  firm,  and  with  intent  to 
procure  credit  and  defraud  such  persons  thereby,  and  sucli  state- 
ments were  communicated  to  tho  plaintiff  and  relied  upon  by  it, 
and  the  alleged  sale  was  procured  thereby,  tho  plaintiff  was  entitled 
to  recover.     The  rule  thus  laid  down  accords  with  the  principle  ol 
adjudications  in  analogous  cases)  in  which  it  has  been  held  that  it 
is  not  essential  that  a  representation  should  be  addressed  directly 
to  the  party  who  seeks  a  remedy  for  having  been  deceived  and  de- 
frauded by  means  thereof.     Cazeaux  v.  Mali,  25  Barb.  578;  -^««> 
bery  v.  Garland,  31  id.  121  ;  Briiff  v.  Mali,  36  N.  Y.  200  ;  Morgan 
V.  Skiddy,  62  id.  319;  Commonweallh  v.  Cally  21  Pick.  515,  523; 
Commonwealth  v.  Harley,  7  Mete.  462.   The  principle  of  these  ca«« 
is  peculiarly  applicable  to  the  case  of  statements  made  to  mercantile 
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Agencies.  Proot  was  given  on  the  trial  as  to  the  business  and  office 
of  these  agencies,  but  they  are  so  well  known,  and  have  been  so 
often  the  subject  of  discussion  in  adjudicated  cases,  that  the  courts 
can  take  judicial  notice  of  them.  Their  business  is  to  collect  in- 
formation as  to  the  circumstances,  standing  and  pecuniary  ability 
of  merchants  and  dealers  throughout  the  country,  and  keeps  accounts 
thereof,  so  that  the  subscribers  to  the  agencies,  when  applied  to  by 
a  customer  to  sell  goods  to  him  on  credit,  may  by  resorting  to  the 
agency  or  to  the  lists  which  it  publishes,  ascertain  the  standing  and 
responsibility  of  the  customer  to  whom  it  is  proposed  to  extend 
credit.  A  person  furnishing  information  to  such  an  agency  in  re- 
lation to  his  own  circumstances,  means  and  pecuniary  responsibility, 
can  have  no  other  motive  in  so  doing  than  to  enable  the  agency  to 
Gommnnicate  such  information  to  persons  who  may  bo  interested  in 
obtaining  it,  for  their  guidance  in  giving  credit  to  the  party ;  and 
if  a  merchant  furnishes  to  such  an  agency  a  willfully  false  state- 
ment of  his  circumstances  or  pecuniary  ability,  with  intent  to  ob- 
tain a  standing  and  credit  to  which  he  knows  that  ho  is  not  justly 
entitled,  and  thus  to  defraud  whoever  may  I'esort  to  the  agency, 
and  in  reliance  upon  the  false  information  there  lodged,  extend  a 
credit  to  him,  there  is  no  reason  why  his  liability  to  any  party  de- 
frauded by  those  means  should  not  be  the  same  as  if  ho  had  made 
the  false  representation  directly  to  the  party  injured. 

The  counsel  for  the  appellant  is  undoubtedly  right  in  his  general 
proposition  that  a  false  representation,  made  to  one  person  cannot 
give  a  right  of  action  to  another  to  whom  it  may  bo  communicated, 
and  who  acts  in  reliance  upon  its  truth.  If  A.  casually  or  from 
vanity  makes  a  false  or  exaggerated  statement  of  his  pecuniary 
means  to  B.,  or  even  if  he  does  so  with  intent  to  deceive  and  dc- 
frand  B.,  and  B.  communicates  the  statement  to  G.  who  acts  upon 
it,  A.  cannot  be  held  as  for  a  false  representation  to  C.  But  if  A. 
makes  the  statement  to  B.  for  the  purpose  of  being  communicated 
to  C,  or  intending  that  it  shall  reach  and  influence  him,  he  can  be 
80  held.  In  CommofiweaUh  v.  Call,  21  Pick.  515,  the  court  say  on 
this  point,  at  page  523,  that  the  representation  was  intended  to 
reach  P.  and  operate  upon  his  mind  ;  that  it  did  reach  him,  and 
prodaoe  the  desired  effect  upon  him,  and  that  it  was  immaterial 
whether  it  passed  through  a  direct  or  circuitous  channel. 

In   Comtnonwealih  v.    ffarlej/y  7   Mete.   462,  the  prisoner  was 
indicted  for  obtaining  goods  by  false  pretenses  from  O.  B.  &  Co. 
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The  representations  were  made  by  one  Cameron,  in  the  absence  of 
the  prisoner  Harley,  to  a  clerk  of  G.  J3.  &  Co.  who  communicated 
them  to  a  member  of  tlie  firm.     But  there  was  evidence  that  thev 

m 

were  made  by  Cameron  with  the  approbation  and  direction  of 
Harley,  and  these  facts  wero  held  snfficient  to  sustain  a  conviction. 
Neither  is  it  necessary  that  there  should  be  an  intent  to  defraud 
any  particular  person.  Should  A.  make  a  false  statement  of  his 
affairs  to  B.  and  then  publicly  hold  out  B.  as  his  reference,  can  it 
be  doubted  that  he  would  be  bound  by  the  commifnication  of  his 
statement  by  B.  to  any  person  who  might  inquire  of  him  in  con- 
sequence of  this  reference  ?  That  case  differs  from  the  present 
one  only  in  the  fact  that  here  there  was  no  express  invitation  to 
the  public  to  call  upon  Dun,  Barlow  &  Co.  for  information.  Bnt 
the  defendant  knew  that  they  were  a  mercantile  agency  whose  busi- 
ness it  was  to  give  information  as  to  the  standing  and  means  of 
dealers,  and  that  it  was  resorted  to  by  merchimts  to  obtain  such 
information.  By  making  a  statement  of  the  financial  condition  of 
his  firm  to  such  an  agency  ho  virtually  instructed  it  what  to  say  if 
inquired  of.  Can  it  make  any  difference  whether  ho  spontaneously 
went  to  the  agency  to  furnish  the  information  or  whether  he  gave 
it  on  their  application  ?  He  must  have  known  that  the  object  of 
the  inquiry  was  not  to  satisfy  mere  curiosity,  but  to  enable  the 
agency  to  give  information  upon  which  persons  applying  for  it 
might  act,  in  dealing  with  the  defendant's  firm. 

The  case  is  a  new  one  in  its  facts,  but  the  principles  by  which  it 
should  be  governed  are  well  established. 

[Omitting  questions  of  facL] 

The  judgment  should  be  afSrmed. 

Judgment  affirmed. 
All  concur. 


Pegkham  v.  Van  Wagbnbn. 

(83  N.  Y.40.) 

Corporation  —  action  between  stockholders  for  dividends. 

A  Btockholder,  who  alleges  that  bis  right  to  participate  in  a  divideDd  declared 
by  the  corporation  has  been  wrongfully  denied  bj  it,  cannot  maintain  as 
action  in  the  first  instance  for  money  had  and  received  against  another 
Btockholder  who  was  participated  in  such  dividend. 
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ACTION  for  money  had  and  received.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

Henry  L.  Burnetii  for  appellant.  Plaintiff  was  entitled  to  share 
equally  in  the  dividend  with  the  other  stockholders.  Jones  v. 
Terre  Haute  &  Richmond  R.  R.  Co.,  29  Barb.  353  ;  s.  c,  57  N.  Y. 
196 ;  Luling  v.  Atlantic  Mut.  Ins.  Co.,  45  Barb.  510 ;  Harrison  v. 
Mexican  R.  JZ.,  L.  R.,  19  Eq.  358 ;  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  159,  179  ;  Fonte,  22  Pick.  299,  304  ;  Granger  v.  Bassett, 
98  Mass.  462 ;  March  v.  Eastern  R.  Co.,  43  N.  H.  515  ;  Phelps  v. 
Farmers^  Bank,  2G  Conn.  2G9  ;  Reese  v.  Bank,  etc.,  31  Penn.  St. 
78;  Ryder  v.  Alton,  etc.,  R.  R.  Co.,  13  111.  516,  520.  As  soon  as 
the  dividend  was  declared,  plaintiff's  proportionate  share  becamo 
absolut^ily  her  own  property.  Jo7ies  v.  Terre  H.,  etc.,  R.  R.,  57  N. 
Y.  196,  207 ;  Hyatt  v.  Allen,  5G  id.  553,  557;  s.  c.  15  Am.  Rep. 
449;  King  v.  Paterson,  etc.,  R.  R.  Co.,  29  N.  J.  L.  82  ;  Carpenter 
V.  N.  Y.  <&  JV.  H.  R.  R.,  5  Abb.  Pr.  277;  Hill  v.  JVewichawanick 
C\>.,  8  Hnn,  459;  Beers  v.  Bridgeport  Spring  Co.,  42  Conn.  17; 
March  v.  Eastern  R.  R.  Co.,  43  N.  H.  515;  Le  Roy  v.  Globe  Ins. 
Co.,  2  Edw.  Ch.  C57 ;  Matter  of  Le  Blanc,  14  Hun,  8 ;  75  N.  Y. 
598;  Lowene  v.  Fire  Ins.  Co.,  G  Pai.  482;  Ki7ig  v.  Pater  son,  etc., 
R.  R.,  29  N.  J.  88  ;  Hod-^don  v.  Copeland,  16  Me.  314.  An  action 
at  law  will  lie  against  defendant  for  the  recovery  of  plaintiff's  prop- 
erty received  by  him.  Kanex.  Bloodgood,  7  Johns.  Ch.  90 ;  11  Am. 
Dec.  417 ;  King  v.  Paterson,  etc.,  R.  R.  Co.,  29  N.  J.  506 ;  Le  Roy  v. 
Globe  Ins.  Co.,  2  Edw.  Ch.  051  ;  Matter  of  Le  Blanc,  14  Hun,  8  ;  s.  c, 
75  N.  Y.  598;  Moses  v.  Macfarlan,  2  Burr.  1010 ;  Eddy  v.  Smith,  13 
Wend.  489  ;  Buely,  Boughton,  2  Den.  91  ;  Barnes  v.  Johnson,  84  111 
95;  Hatlutway  v.  Town  ofC.  62  N.  Y.  447 ;  Causidere  v.  Beers,  1  Abb. 
Ct  App.  Dec.  333,  33(7;  Mason  v.  Waite,  17  Mass.  5G3  ;  Pierce  v. 
(drafts,  12  Johns.  90 ;  Cary  v.  Curtis,  3  How.  247  ;  Tugman  v.  Nal'l 
Steamship  Co.,  7G  N.  Y.  207,  210  ;  Ela  v.  Express  Co.,  29  Wis.  611 ; 
s.  c.9  Am.  Rep.  619 ;  Knapp  v.  Hobbs,  50  N.  H.  476  ;  Piatt  v.  Stotit, 
14  Abb.  Pr.  178;  Joh^ison  v.  First  Nai'l  Bank,  6  Hun,  124  ;  68 
N.  Y.  616  ;  Hodsdon  v.  Copeland,  16  Me.  314. 

John  E.  Burr  ill,  for  respondent. 

Rapallo,   J.    The  plaintiff  claimed  that  she  was  entitled  to 
thirty  shares  of  $100  each,  of  the  capital  stock  of  the  New  York  & 
Vol.  XXXVIII— 50 


394  NEW  YORK, 


Peckham  v.  Van  Wagenen. 


Fort  Lee  Railroad  Company,  by  virtue  of  a  payment  of  $3,000  made 
by  her  on  the  6th  of  November,  1863,  to  the  treasurer  pro  tenu  of 
the  com[iany,  upon  which  payment  such  treasurer  delivered  to  her 
a  certificate  to  the  effect  that  she  had  subscribed  for  said  shares  and 
had  paid  $3,000  therefor,  and  would  thereby  be  entitled  to  said 
shares  on  complying  with  the  conditions  of  the  charter,  which 
certificate  had  been  lost.  No  certificate  of  the  stock  had  ever  been 
issued  to  her,  but  on  the  contrary,  her  demand  for  one  was  not 
complied  with,  nor  was  it  shown  that  she  was  credited  with  the 
shares  on  the  stock  ledger  of  the  company. 

In  December,  1871,  there  was  received  by  the  company  a  large 
amount  in  cash  and  securities  for  a  lease  of  its  road.  A  resolution 
was  on  the  loth  of  December,  1871,  adopted  by  the  board  of  direct- 
ors authorizing  a  dividend  of  the  cash  which  had  been  so  received 
among  the  stockholders  of  the  company,  and  on  the  19th  of 
December,  1871,  a  further  resolution  was  adopted  authorizing  the 
division  of  the  securities  pro  rata  among  such  stockholders. 

The  plaintiff  claimed  that  in  paying  the  cash  dividend,  and  in 
distributing  the  securities,  the  company  ignored  her  rights  as  a 
stockholder,  and  paid  the  whole  of  the  cash  dividend,  and  dis- 
tributed all  the  securities,  to  and  among  other  persons  who  assumed 
to  own  and  hold  all  of  the  capital  stock  of  the  company,  whereby 
they  received  a  larger  proportion  of  said  dividends  than  that  to 
which  they  would  have  been  entitled  if  the  shares  claimed  by  her 
had  been  taken  into  the  account.  That  in  this  way  the  defendant, 
who  was  one  of  the  shareholders  recognized  by  the  companj, 
received  a  dividend  upon  his  shai'es  exceeding  by  the  sum  of 
114,000  and  upwards,  in  cash  and  securities,  the  proportion  to 
which  he  would  have  been  entitled  had  the  plaintiff's  shares  partici- 
pated, and  that  she  was  entitled  to  recover  this  sum  of  the 
defendant  as  money  had  and  received  to  her  use. 

The  defendant  disputed  the  claim  of  the  plaintiff  to  the  shanks 
in  question,  claiming  that  they  were  the  same  which  had  been 
surrendered  long  before  the  making  of  the  dividends,  and  moved 
for  a  nonsuit  on  the  ground  that  the  plaintiff  ])ad  shown  no  title 
to  the  shares  claimed  by  her;  also  on  the  ground,  tiiat  even  if  she 
had  shown  herself  entitled  to  the  shares,  this  action  could  not  be 
maintained.  The  court  dismissed  the  complaint  without  specifr- 
ing  upon  which  of  these  grounds  it  based  its  decision. 

We  are  of  opinion  that  the  complaint  was  properly  dismissed  cm 
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the  second  ground  stated.,  and  it  is   therefore  not  necessary  to  con- 
sider whether  enoagh  was  shown  to  require  the  submission  to  the 
jury  of  tlie  question  of  the   plain  tiff  *3   ownership  of  the   shares. 
The  defendant^  in  receiving  the  dividends  paid  to  him,  did  not  act, 
or  assnmo  to   act,  in  behalf  of  the  plaintiff,  or   to  represent  the 
shares  claimed  by  her,  or  to  receive  any  dividends  payable  thereon. 
He  received  only  the  dividends  declared  and  admitted  by  the  com- 
pany to  be  due  him  on  his  own  shares,  his  title  to  which  shares  is 
not  disputed,  and  in  which  the  plaintiff  claims  no  interest.     The 
amoant  which  he  received  was  paid  to  him  in  his  own    right  and 
was  conceded  by  the  company  to  be  due  to  him.     There  was  no 
privity  between  him   and   the   plaintiff.     The  complaint  alleges 
that  the  company,  in  making  the  dividend  and  distributing   the 
securities,  disregarded  and  ignored  the  rights  of  the  plaintiff.  Her 
remedy,  if  she  was  wrongfully  excluded  from  the  rights  of  a  stock- 
holder, was  against  the   company,  and  she  was   not   entitled  to 
follow  the  assets  of  the  company  into  the  hands  of  parties  to  whom 
It  had  made  payments,  and  to  recover  her  dividends  from   them, 
until  at  least    she  had   established   her  right  as   a   creditor  of 
the  company,    and    exhausted    her  legal    remedies   against  it. 
She  conld  not,  in  the  first  instance,  resort  to  a  common-law  ac- 
tion against  the  persons  whom  the  company  had  recognized  as  its 
only  Btockholders,  to  recover  a  portion  of  the  dividends  admitted 
tobe  dne  and  actually  paid  to  them  in  their  own  right,  and  try  her 
title  to  the  shares  in  actions  against  them.  Aq  an  action  for  money 
had  and  received,  the  case  falls  directly  within  the  principle  of 
ButUrworih  y.  Oould,  41  N.  Y.  450,  even  if  tho  plaintiff  had  estab- 
lished a  clear  legal  title  to  the  shares,  and  a  right  of  action  against 
the  company  for  the  dividends  thereon.  The  defendant  received  the 
dividends,  claiming  them  as  his  own,  and  under  no  pretense  of  au- 
thority from  the  plaintiff,  and  the  payment  was  made  to  him  in  re- 
cognition of  his  title  thereto  as  his  own,  and  did  not  purport  to 
discharge  the  company  from  its  liability,  if  any,  to  the  plaintiff,  and 
the  case  cited  as  well  as  the  prior  case  of  Patrick  v.  Metcalfe  37  N. 
T.  332,  holds  in  express  terms  that  under  such  circumstances  there 
is  no  trust  and  no  implied  promise  to  pay  the  money  to  the  plaint- 
iff.    It  cannot  be  said  that  the  title  to  the  money  or  securities  dis- 
tributed waa  in  the  plaintiff,  for  in  the  first  place,  she  was  not  an 
admitted  etockholder  of  the  company;  but  if  she  had  been  she  had 
no  title  to  the  legal  assets  which  would  enable  her  to  follow  them 
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into  the  hands  of  third  persons.  The  title  to  them  was  in  the  cor- 
poration until  they  were  distributed,  and  then  it  passed  to  the  dis- 
tributees. If  she  has  any  claim  it  is  against  the  company  for  not 
setting  off  to  her  the  proportion  to  which  she  claims  to  ha?e  been 
entitled,  or  for  not  recognizing  her  as  a  stockholder.  There  is  nc 
precedent  for  an  action  like  the  present,  though  there  have  been 
many  cases  in  which  corporations  have  wrongfully  refused  to  rec- 
ognize the  rights  of  persons  claiming  to  be  stockholders.  If  the 
plaintiff  had  been  an  admitted  stockholder,  and  a  dividend  bad 
been  declared  upon  her  shares  with  the  others,  and  the  amount  of 
the  dividend  had  been  placed  in  the  hands  of  a  third  party  for  dis- 
tribution, the  case  would  be  within  some  of  the  authorities  cited, 
in  which  it  was  held  that  a  trust  was  created  in  favor  of  the  stock- 
holder to  whom  the  dividends  were  due,  and  that  she  could  folloir 
the  fund  in  the  hands  of  the  party  who  had  thus  received  it,  9r  his 
transferee.  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch.  657;  In  re  L$ 
Blanc,  75  N.  Y.  598.  But  the  distinction  between  those  eases  and 
the  present  is  very  clear.  The  company  does  not  appear  to  have  de- 
clared any  dividend  upon  the  shares  claimed  by  the  plaintiff,  nor  to 
have  paid  any  thing  to  the  defendant  as  a  dividend  upon  tho&o 
shares,  or  for  the  purpose  of  being  paid  to  the  holder  of  such  shares, 
but  as  alleged  in  the  complaint,  to  have  ignored  that  the  shares 
were  outstanding,  and  the  claim  of  the  plaintiff  thereto. 

The  judgment  should  be  affirmed. 

Judgrnenl  affirmed. 
All  concur. 


ZiMMERMAK  V.  ErHARD. 

(83  N.  Y.  74  ) 
Statutory  constrttetion — fletitious  name^  in  jirtM —  "  <j&  C^."  repreaenlvtg  itifi 

A  Btatate  probibitiDg  the  use  of  names  in  firms  of  persons  not  interested,  &oi 
requiring  that  **  &  Co."  shall  represent  an  actual  jmrtner,  does  not  applj  •• 
a  case  where  those  words  represented  the  wife  of  the  person  who^e  h 
name  appears. 


A 
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DECEMBEK  TERM,  1880.  397 

•  * 

Zimmerman  v.  Erliard. 

-         -  I  — — -   -  —        -- 

Edward  Va?i  Ness,  for  appelbints.  There  cannot  be  a  partnership 
between  hasband  and  wife,  and  the  use  of  her  name  is  a  fiction  in 
law.  Laws  of  1833,  chap.  281,  §  1;  Swords  v.  Owen,  43  How.  Pr. 
176 ;  In  re  Boyle,  1  Tuck.  4  ;  In  re  Schlichter,  B.  R  337;  Manliat- 
tan  Bank  t.  TJiompson,  58  N.  Y.  82  ;  Owen  v.  Caivley,  36  id.  600  ; 
Gosman  v.  Oruger,  69  id.  87  ;  Manchester  v.  Sahler,  47  Barb.  165  ; 
Curtis  V.  Brooks,  37  id.  476 ;  Pars,  on  Part.  27 ;  Bradstreet  v. 
Ba^,  41  Md.  23  ;  Losel  v.  Davidson,  3  Allen,  131 ;  Wliite  v.  Wage, 
25  X.  Y.  328,  333  ;  Winans  v.  Peebles,  32  id.  423  ;  Curtis  v.  Brooks, 
37  Barb. 476;  Ford  v.  Davidson,^  Allen,  131;  Scudder  v.  Qori,  18 
Abb.  Pr.  223;  Keilso  v.  Tatfor.  52  Barb.  125;  Loomis  v.  Ruck,  56  N. 
Y.462,  464,  465;  Broorne  v.  Taylor,  76  id.  564;  Porter  v.  Mount, 
45  Barb.  423 ;  Tisdale  v.  ./on«.s  38  id.  523  ;  Wright  v.  Saddler,  20  N. 
Y.  323;  Montgomery  v.  Sprankle,  31  Ind.  113  ;  /«  re  Kinkead,  3 
Bi3s.  405 ;  Perkins  v.  Perkins,  7  Lans.  19. 

Thomas  F.  Caior,  for  i^espondents. 

Miller,  J.  The  defendants  interpose,  as  a  defense  to  the 
piaintifi^s'  demand,  that  the  plaintiffs  were  not  copartners,  and 
that  the  plaintiff  John  Zimmerman  did  business  under  the 
name  of  "J.  Zimmerman  &  Co.;"  that  the  words  "&  Co." 
Jo  not  represent  any  real  party,  and  that  the  same  are  used  in 
violation  of  chapter  281,  Session  Laws  of  1833,  which  provides  that 
'*no  person  shall  transact  business  in  the  name  of  a  partner  not  in- 
terested in  his  firm ;  and  when  the  designation  'and  Company/  or 
'&  Co,'  is  nsed,  it  shall  represent  an  actual  partner  or  partnera." 
The  defense  rests  upon  the  supposition  that  Mary  Zimmerman,  the 
wife  of  the  plaintiff  John  Zimmerman,  was  intended  by  the  words 
'*&  Co."  and  that  no  partnership  can  exist  between  husband  and 
wife,  and  therefore  the  use  of  the  words  was  illegal  and  a  violation 
of  the  statute.  That  plaintiffs  were  husband  and  wife  is  only  estab- 
lislied  by  the  testimony  of  John  Zimmerman  that  the  firm  was 
n)mpo«ed  of  himself  and  his  wife,  Mary  Zimmerman.  Whether 
Mary  was  the  wife  of  John  Zimmerman  at  the  time  of  the  sale  is 
not  shown  ;  nor  is  there  any  finding  or  request  to  find  to  that 
(-fleet.  But  assuming  the  proof  on  this  subject  vas  sufficient,  we 
'liink  the  nsc  of  the  words  **&  Co."  for  the  name  of  the  wife  was 
mi  a  violation  of  the  statute  cited. 

The  provision  in  question  is  highly  penal  and  will  not  be  ex  ten- 


NEW  YORK, 


Ilanis  V.  Tumbridge. 


ded.  It  was  intended  to  prevent  the  use  of  the  name  of  a  pei-son 
not  interested  in  the  firm,  and  thus  inducing  a  false  credit  to 
which  it  was  not  entitled.  Wood  v.  Frie  Ry.  Co,,  T<1  N.  Y.  196, 198; 
R.  c.  28  Am.  Rep.  125.  It  does  not  apply  to,  and  is  not  intended 
to  include  the  use  of  a  real  name  of  an  actual  partner,  even  although 
such  a  partner  was  under  a  disability  at  the  time.  The  use  there- 
fore of  the  name  of  a  feme  covert,  as  one  of  the  firm,  where  there 
was  no  intention  to  impose  upon  the  public  by  obtaining  undue 
credit,  cannot  be  regarded  as  a  violation  of  either  the  letter  or  the 
spirit  of  the  statute  cited.  The  name  used  in  this  case  was  a  real  one, 
and  the  words  ''&  Co."  were  in  no  sense  fictitious  or  unlawful  in 
the  meaning  of  the  statute.  Without  considering  the  question 
whether  a'  married  woman  can  be  a  partner  of  her  husband,  it  is 
quite  obvious  that  such  disability  is  not  available  to  the  defendants 
in  this  action,  upon  the  ground  set  up  in  the  defendant's  answer 
that  the  words  ''&  Co,''  did  not  represent  a  real  party,  and  the 
answer  referred  to  constitutes  no  defense  to  the  plaintiff's  demand. 

[Omitting  minor  matter.] 

There  was  no  error,  and  the  judgment  should  be  affirmed. 

Judgvni&ni  a  firmed. 

All  concur. 


Harris  v.  Tuhbridob. 

(83  N.  Y.  ttt.) 
OerUraet  —  etoek  opHon  or  **  straddle  *'  —  %Dager. 

The  plaintiff,  throogh  the  defendant,  a  stock  broker,  parchaaed  a  ^  slnddli.* 
or  the  option  to  demand  of  the  seller,  or  to  require  him  to  take^  at  a  Hiled 
price,  a  certain  quantity  of  a  specified  stock,  within  a  specified  Biuabtf  of 
days.  She  was  induced  to  this  by  defendant's  printed  circalar,  explaisitf 
the  "  straddle,"  offering  himself  to  purchase  upon  his  own  seleetion,  vpoo 
payment  of  a  specified  sum,  and  guaranteeing  eight  per  cent  floeiiiBlioB  it 
tiie  stock  value  during  the  time,  or  in  default  to  refund  the  amoaat  \em  liii 
commissions.  The  plaintiff  accordingly  authorized  him  to  select  and  par- 
chase  for  her.  He  did  so,  and  next  day  sold  the  stock  *' short,"  to ber dun- 
ages.  HM,  that  these  facts  authorized  a  verdict  for  damages^  in  an  aetioi 
of  negligence,  in  her  favor. 

ACTION  of  negligence.     The  opinion  states  the  case.  The  plaint- 
iff had  judgment  below. 
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Brewster  Kissam^  for  appellant. 

Frederic  A.  Ward,  for  respondent. 

Finch,  J.  The  plaintiff  in  this  case,  a  lady  living  in  the  coun- 
try, ventared  upon  a  speculation  in  stocks,  and  lost  her  money.  She 
saed  her  broker,  and  was  awarded  damages  by  a  jury,  upon  whose 
Terdict  the  judgment  was  entered  from  which  this  appeal  is  taken. 

The  plaintiff  bought,  through  the  agency  of  defendant,  a  stock 
option  or  privilege,  known  in  the  language  of  brokers  as  a  **  strad- 
dle." The  word,  if  not  elegant,  is  at  least  expressive.  It  means  the 
doable  privilege  of  a  "  put "  and  "  call ; "  and  secures  to  the  holder 
the  right  to  demand  of  the  seller  at  a  certain  price  within  a  certain 
time  a  certain  number  of  shares  of  specified  stock,  or  to  require  him 
to  take,  at  the  same  price  within  the  same  time,  the  same  shares  of 
stock.  The  continuance  of  the  option  is  fixed  by  the  agreement, 
and  in  this  case  was  for  sixty  days.  The  value  of  a  ''  straddle, ''  it 
is  proven^  depends  upon  the  fluctuations  of  the  stock  selected.  The 
wider  the  nuige  of  these  fluctuations,  whether  up  or  down,  the 
greater  the  amount  which  may  be  realized;  and  of  course  the  longer 
the  option  continues  the  greater  the  chance  of  such  fluctuations 
daring  the  period.  The  plaintiff  swears  that  she  was  led  into  the 
purchase  of  the  '*  straddle ''  in  question  by  several  printed  circu- 
lars of  the  defendant,  which  she  produced.  .Of  course  they  point 
out  an  easy  and  rapid  road  to  wealth  for  any  one  who  is  careful  in 
his  choice  of  a  broker,  but  the  material  point  in  them  is  that  they 
describe  a  **  straddle,"  explain  its  dependence  for  success  upon  the 
fluctnatioDB  of  the  selected  stock,  and  offer  to  any  one  who  will  pur- 
chase a  sixty-day  **  straddle  "  of  the  defendant's  selection,  paying 
therefor  $400,  and  125  more  for  commission,  a  guaranty  that  the 
aggregate  fluctuation  of  the  stock  during  the  pendency  of  the  con- 
tiBct  will  amount  to  eight  per  cent;  and  further  promise  that  if  the 
stock  does  not  move  to  that  extent  the  cost  of  the  contract,  less 
commisiiions,  shall  be  refunded.  The  plaintiff  probably  did  not 
quite  understand  the  proposition,  but  thinking  it  entirely  safe,  bor- 
rowed the  necessary  $425  with  which  to  make  the  venture.  She  in- 
closed the  draft  to  Tumbridge  &  Go.  to  invest  in  a  sixty-day  strad- 
dle-contract under  their  guaranty.  She  adds  that  she  had  invested 
twice  before  and  lost  her  money.  Made  cautious  by  that  ill  fortune, 
she  expressly  adds :  '^If  I  do  not  understand  this  new  arrangement 
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of  yodrs  aright,  and  there  is  any  danger  whatever  that  I  will  lose 
the  $400,  then  do  not  invest  it  at  all  until  you  can  inform  me,  for 
I  have  borrowed  the  amount  from  bank,  and  would  not  be  able  to 
meet  payment  as  soon  as  due."  The  defendant  answered,  acknowl- 
edging the  receipt  of  the  check,  and  saying:  "  We  do  not  see  how 
you  can  lose  any  thing  on  such  an  arrangement  as  we  propose,"  and 
then  selecting  Lake  Shore  or  Western  Union  stock  for  the  venture, 
he  gave  her  a  choice  between  the  two.  On  the  13th  of  September 
the  plaintiff  answered  by  a  telegram,  ^'  I  leave  the  situation  with 
you,*'  and  on  the  next  day  the  defendants  wrote  her  that  they  had 
purchased  for  her  account  a  straddle-contract  on  100  shares  Lake 
Shore  at  62|.  On  the  next  day  after  the  defendant  sold  the  stock 
'^  short "  against  the  '*  straddle,"  and  this  act  of  his  is  assailed  on 
the  part  of  the  plaintiff  as  unauthorized,  negligent  and  unskillful, 
and  defended  ou  the  part  of  the  broker  as  prudent  and  customary, 
and  ratified  by  his  principal.  The  result  of  the  short  sale  was  rep- 
resented by  the  defendant  to  have  been  unfortunate,  and  left  the 
plaintiff  with  her  money  gone  and  owing  the  broker  $9. 

It  is  made  very  apparent  by  the  evidence  that  the  only  right  of  the 
defendant,  as  the  agent  of  the  plaintiff,  after  the  purchase  for  her 
of  the  "straddle"  contract,  was  "^o  exercise  the  option  secured  by  it 
at  such  time  within  the  sixty  days  as  she  might  direct,  or  if  no  in- 
structions were  given,  and  the  "situation  "  was  left  to  his  care,  then  to 
exercise  that  option  at  such  time  within  the  sixty  days  as  taking  into 
view  the  state  of  the  market  appeared  to  be  prudent  and  proper.  In  no 
event  had  he  the  right  to  involve  the  plaintiff  in  another  and  distinct 
speculation,  having  no  necessary  connection  with  the  ''straddle'' 
contract,  except  that  as  the  evidence  seems  to  show,  it  had  the 
effect  to  "neutralize"  one  part  of  that  contract  The  defendant 
puts  his  right  to  make  the  short  sale  complained  of  upon  serenl 
grounds.  The  first  is,  that  he  was  authorized,  by  the  terms  of  the 
contract,  holding  the  "  straddle  "  as  margin,  to  operate  for  the 
plaintiff  in  the  purchase  and  sale  of  the  selected  stock.  The  arrange- 
ment between  the  parties  is  contained  wholly  in  their  correspond- 
ence. That  does  not  at  all  justify  such  an  inference.  The  defendant 
himself  did  not  so  understand  the  contract.  In  his  letter  announc- 
ing his  action  in  the  purchase  of  the  "  straddle"  he  says,  "which 
contract  we  hold  for  closing,  and  in  the  absence  of  any  further 
instructions  from  you,  wo  will  exercise  our  best  judgment  in  dosing 
at  the  most  favorable  time."    There  is  l>ere  no  assumption  of  a 
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right  to  operate  in  stocks,  holding  the  *^ straddle"  as  margin, 
bat  adistinct  recognition  of  his  real  duty.  That  was,  in  the  absence 
of  specific  instructions,  to  close  the  option  held  for  the  plaintiff  at 
what  seemed  the  most  favorable  time. 

[Omitting  a  question  upon  the  pleadings.] 

With  this  understanding  of  the  contract  between  the  parties,  and 
their  rebtive  rights  and  duties,  wc  are  prepared  to  test  the  objec- 
tions made  to  the  recovery. 

It  is  arged  that  the  question  of  authority  to  make  the  '' short '^ 
eale  jshould  not  have  been  submitted  to  the  jury,  and  that  they 
flhoald  have  been  directed,  under  the  issues  joined,  not  to  consider 
it  But  the  question  of  authority  was  raised  by  the  defendant  him* 
self.  His  sale  of  the  stock  ''short*'  within  a  single  day  of  the* 
parchase  of  the  '' straddle  "  was  assailed  as  negligent.  He  claimed 
in  his  defense  that  the  act  was  within  his  authority  and  was  ratified 
by  the  plaintiff.  The  question  thus  raised  became  a  material  issue 
jn  the  case,  and  bore  directly  upon  the  ultimate  question  of  defend- 
ant's diligence  or  negligence  in  the  performance  of  his  duty. 

He  complains  that  there  was  no  evidence  of  such  negligence, 
<^T  of  any  want  of  skill  or  care  on  his  part,  and  therefore  that  ques- 
tion should   not  have  been  submitted  to  the  jury.     But  it  is  clear 
that  there  was  such  evidence.     The  plain  object  of  the  **  straddle" 
was  to  secui^e  the  benefit  of  the  possible  fluctuations  of  sixty  days. 
His  own  description  of  the  character  of  such  a  privilege  and  of 
the  greater  safety  of  such  a  double  option,  and  his  guaranty  of  eight 
rcr  cent  of  aggregate  fluctuations,  all  indicated  that  as  the  essential 
merit  of  the  "straddle."   This  contemplated  benefit,  the  possibility 
and  probability  of  profit  from  it,  the  defendant  threw  away.    He 
waited  but  a  single  day.     He  at  once  neutralized  one-half  of  the 
option,  and  by  so  doing  increased  the  chances  of  loss.     He  did  this 
without  plaintiff's  authority  and   to  her  manifest   disadvantage. 
The  course  of  the  stock  market  through  the  sixty  days  apparently 
shows  that  if  he  had  reasonably  waited  its  development  and  then 
exercised   the  option  secured  by  the   "straddle,"  he  might  have 
closed  the  contract  when  the  stock  had  sufficiently  advanced  to  have 
returned  the  plaintiff  her  original  investment  and  a  fair  profit 
beside.    Experts,  however,  familiar  with  the  stock  market,  testified 
on  both  sides,  and  the  question  of  negligence  and  want  of  skill  thus 
raised  was  peculiarly  within  the  province  of  the  jury,  and  their 
oonolusion  we  cannot  review. 
Vol.  XXXVIII— 51 
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[Omitting  the  question  of  ratification.] 

It  is  next  argued  that  this  was  a  gambling  transaction^  and  as 
such  prohibited  by  statute.  It  may  have  been^  bat  there  is  no  proof 
that  it  was,  and  no  such  defense  was  pleaded.  The  contract  vae 
not  of  necessity  a  wager  contract  That  it  might  have  been  does 
not  at  all  dispense  with  the  necessity  of  proving  that  it  wa&  The 
evidence  now  relied  on  is  contained  in  a  description  of  a  *'  straddle' 
given  by  the  witness  Landon.  He  describes  it  first,  and  then  adds, 
**  in  other  works  it  is  a  bet  that  the  stock  will  flnctuate  so  macb." 
He  speaks  of  a  '^  straddle  **  generally.  He  does  not  speak  of  the 
actnal  transaction  between  these  parties  at  all.  As  to  that  there  is 
no  proof  of  its  character  as  a  mere  wager.  We  cannot  supply  it  bv 
suspicion  or  infer  it  from  the  making  of  a  contract  not  neoessarilv 
within  the  prohibition. 

[Omitting  questions  of  damages  and  usage.] 

The  judgment  should  be  affirmed  with  costs. 

Judffmeni  a  firmed. 

All  concnr. 


HoRi?  Y.  Town  of  New  Lots. 

(88  N.  Y.  100.) 

AMeiament  —  action  to  reeover  money  paid  on  iUsgai. 

la  an  action  to  recover  money  paid  to  a  town  on  an  illegal  and  nneoniUta' 
tional  assesBment,  It  is  not  neoeesary  that  the  aseeBsmeni  shall  have  bee* 
judiciallj  vacated,  if  the  illegality  appears  on  the  face  of  the  prooeediofa 

ACTION  to  recover  money  paid  on  an  assessment    The  opiflioo 
states  the  case.     The  defendant  had  judgment  below. 

J.  F.  Mosher,  for  appellant. 

Frank  Crooke,  for  respondent. 

FoLGEB,  C.  J.  This  case  comes  here  on  appeal  from  a  jndf* 
ment  sustaining  a  demurrer  to  the  complaint.  The  ground  of  de- 
murrer is  that  the  facts  stated    in  the  complaint  do  not  show  » 
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caase  of  action  against  the  defendant.    The  action  may  be  called 
one  for  money  had  and  received  by  the  defendant  to  the  use  of  tho 
plaintiff.     The  averments  of  the  complaint  being  taken  as  true,  it 
appears  that  there  was  a  sum  of  money  belonging  to  the  plaintiff  in 
the  official  custody  of  the  county  clerk  of  Kiugs   county.     The 
money  was  the  surplus  arising  upon  the  foreclosure  of  a  mortage 
upon  certain  lands  in  the  town  of  New  Lots,  devised  to  the  plaint- 
iff, which   mortgage  was  laid  upon   them  by  the  devisor  of  the 
plaintiff ;  it  was  foreclosed  after  his  death.    An  assessment  had  been 
inform  laid  upon  these  lands,  to  raise  money  to  pay  the  expenses  of 
a  local  improvement,  by  which  they  were  benefited,  or  supposed  to 
be.    This  assessment  was  laid  in  pursuance  of  acts  of  the  legis> 
latuie.     Laws  of  1869,  chap.  217,  §4,  vol.  1,  p.  407  ;  Laws  of  1870, 
chjq>.  619,  g  3;  vol.  2,  p.  1436.     Those  assessments  were  unconsti> 
tntional  and  void,  and  the  assessment  was  of  no  validity  or  effect. 
Siuari  v.   Palmer^   74  N.   Y.  183.     The  board  of  supervisors  of 
Sings  county,  supposing  the  legislative  acts  to  be  valid  in  that  re- 
gard, levied  a  tax  upon  the  premises  to  pay  the  assessment,   and 
issued  their  warrant  to  the  collector  of  the  town  of  New  Lots  for 
collection  of  it    He  levied  upon  and  took  the  money  from  the  cus- 
tody of  the  clerk  and  paid  it  to  the  county  treasurer  of  Kings 
eoonty,  to  the  credit  of  the  town  of  New  Lots  on  account  of  the 
MBOoomenta.     In  the  progress  of  the  local  improvement  and  by 
mandate  and  authority  of  acts  above  cited,  bonds  of  the  town  of 
Kew  Lots  bad  been  issued  to  provide  for  the  payment  of  the  ex- 
penses of  the  improvement,  in  anticipation  of  the  collection  of  the 
assessments  therefor.    It  is  alleged  that  they  were  valid  obligations. 
of  the  town.    The  money  paid  to  the  county  treasurer  was  applied 
to  the  payment  of  these  bonds.    It  is  not  averred  how  or  by  whom 
file  money  was  thus  applied.    It  is  also  averred  that  the  town  of 
New  Lots  had  wrongfully  taken  and  received,  without  the  knowledge 
or  consent  of  the  plaintiff,  that  money,  the  property  of  the  plaintiff, 
and  applied  it  to  its  own  use,  and  had  wholly  failed  and  neglected 
to  pay  over  the  same  to  the  plaintiff. 

We  think  that  it  cannot  be  successfully  denied  that  the  plaintiff* 
had  a  right  to  recover  against  some  one  for  the  money.  It  was 
hers  as  being  the  result  of  a  conversion  by  judicial  proceedings  into 
personal  property  of  real  estate  devised  to  her.  It  was  taken  from 
her,  she  neither  willing  nor  consenting  thereto,  without  lawfui 
right.     Though  taken  under  the  formality  of  law,  the  legislative 
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acts  were  void  and  the  assessment  invalid.  But  we  are  not  nov 
ooucerned  to  determine  against  whom  of  those  other  than  the  de- 
fendant, who  touched  her  money,  she  might  properly  have  brought 
the  action.  The  question  here  is,  can  she  maintain  it  against  the 
town  of  New  Lots  ?  The  question  was  disposed  of  in  the  learned 
court  below  against  her,  on  the  ground  that  the  allegation  in  her 
complains  that  the  law  authorizing  the  assessment  was  unconsti- 
tutional and  void,  is  not  tantamount  to  an  averment  that  it  was 
void  on  its  face;  that  she  was  legally  bound  to  pay  the  assessment 
until  it  was  vacated  ;  and  that  her  only  remedy  is  a  reversal  of  the 
adjudication  by  which  the  assessment  was  laid.  But  we  have  held 
iu  Stuart  v.  Palmer y  supra,  not  only  that  this  assessment  was  un- 
constitutional and  void,  but  that  its  invalidity  must  at  once  appear 
wheuever  it  is  brought  into  a  judicial  focus;  and  that  for  that 
reason  a  suit  in  equity  to  vacate  it  as  a  cloud  upon  title  cannot  be 
maintained.  There  are  judgments,  that  to  recover  back  money 
paid  or  taken  on  an  illegal  assessment,  there  must  first  be  a  vacat- 
ing of  the  assessment  by  judicial  power.  Peyser  v.  Mayor ^  70  N. 
Y.  49? ;  8.  c,  26  Am.  Rep.  624;  see  also,  In  re  Lima^  77  N.  Y.170; 
WilLxs  v.  Mayor,  79  id.  621.  But  they  apply  only  in  cases  of  as- 
i^essmeuts  where  the  invalidity  is  so  to  speak  latent,  and  does  not 
appear  upon  the  proof  that  must  be  made  to  sustain  proceedings 
under  them.    Mark  v.  City  of  £rookly7i,  59  N.  Y.  280. 

The  defendant  urges  various  reasons  why  the  action  may  not  be 
maintained  against  it ;  that  the  town  was  only  the  enforced  agent 
of  the  State  in  issuing  the  bonds  and  laying  the  assessment  to  pro- 
vide for  the  payment  of  them,  and  had  no  discretion  or  interestor 
voluntary  act  in  the  matter ;  that  if  the  assessment  was  invalid  the 
town  bonds  were  also  so,  as  they  were  in^parable  parts  of  one 
scheme.  But  these  reasons  are  not  good.  So  towns  were  enforced 
agents  in  raising  men  for  the  Union  army  in  the  late  rebellion,  and 
in  issuing  their  obligations  for  bounties,  yet  they  were  held  liable, 
and  the  bonds  declared  to  be  town  charges.  Marsh  v.  LitUe  VaBegt 
64  N.  Y.  112.  The  bonds  issued  for,  or  in  the  name  of  the  town, 
may  be  good  though  the  assessment  be  invalid  ;  the  legislature  had 
power  to  direct  the  improvement,  and  to  put  the  burden  of  pro- 
viding the  means  therefor  upon  the  town.  People  ex  reL  v.  Uaggt  46 
N.  Y.  401 ;  and  a  contract  made  under  lawful  power  is  not  avoided 
by  the  illegality  of  provisions  in  the  same  act  for  the  levying  of  an 
assessment.   Moore  v.  Mayor,  73  N.  Y.  238 ;  s.  o.  29  Am.  Bepu  134. 
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The  defendant  also  urges  that  the  money  never  came  into  the 
hADda  of  the  town.  There  is  an  averment  in  the  complaint,  as  we 
have  stated,  that  the  defendant  had  wrongfully  taken  and  received 
the  money,  and  applied  the  same  to  its  own  nse.  Now  this  aver« 
ment,  if  it  were  against  a  natural  person,  or  against  an  artificial 
entity,  capable  of  making  money  and  applying  it  to  its  own  use, 
woald  be  sufficient  with  the  other  facts  alleged,  to  show  a  cause  of 
action.  Nor  must  it  be  construed  in  any  other  way,  because  of  the 
character  and  capacity  of  the  defendant  against  whom  it  is  asserted. 
We  know,  to  be  sure,  that  a  town,  by  the  laws  of  the  State,  is  not 
a  foil  corporated  body  ;  that  it  has  no  treasury  or  treasurer ;  that 
nearly  all  acts  done  for  it  and  in  its  name  are  by  certain  officers 
whose  offices  are  created  by  statute,  such  as  supervisor,  clerk,  com- 
miasioners  of  highways,  overseers  of  the  poor  and  the  like,  who  re- 
ceive the  moneys  raised  for  the  public  parposes  of  the  town,  and 
disburse  them  for  the  pablic  good  or  to  meet  public  duties.  But 
an  averment  that  the  town  of  New  Lots  took  and  received  this 
money  and  applied  it  to  its  own  use,  is  of  more  effect  than  to  say 
that  some  officer  of  that  town,  supervisor,  commissioner  or  the  like^ 
took,  received  and  applied  it  A  receipt  by  any  of  those  authorities 
of  the  town,  and  an  application  by  them  to  the  purposes  of  the 
town  might  not  raise  a  liability  against  the  town  as  a  political 
division  of  the  State.  They,  it  is  said,  do  not  stand  for  the  town. 
Their  functions  are  prescribed  by  statute.  They  receive  and  pay 
oat  money  as  officers,  in  the  performance  of  their  own  official  duty. 
The  town  may  not  be  liable  for  the  receipt,  nor  for  the  failure  to 
pay,  for  the  ill-judged  or  unlawful  payment.  Therefore  this  action 
against  the  town  itself,  by  an  averment  in  the  complaint  that  the 
money  was  paid  to  the  public  authorities  thereof,  might  appear  to 
be  without  cause.  So  we  held  in  City  of  Rochester  v.  Town  of  Rush, 
80  X.  Y.  302.  There  the  statement  of  facts  was  that  the  monev 
was  paid  to  the  authorities  of  the  town  in  payment  of  the  expenses 
of  the  town.  It  is  not  stated  that  it  ever  went  from  the  hands  of 
the  officers  to  the  use  of  the  town.  The  averment  of  facts  now 
before  us  is  that  the  town  had  and  received  the  money,  and  applied 
it  to  its  own  nse ;  and  that  averment  is  aided  by  the  other,  that  the 
money  was  applied  in  payment  of  those  bonds  of  the  town.  Taken 
together,  the  allegation  is  that  the  town  received  the  money,  and 
with  it  made  payment  of  its  bonds,  or  some  of  them.  The  bonds, 
as  wo  have  seen  (64  N.  Y.,  supra),  were  town  charges,  for  which 
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the  town  was  liable.  By  their  pajmeiib,  a  town  charge  and  liabililj 
was  discharged.  We  have  before  this  affirmed  judgments  recovered 
against  a  town  for  money  of  another  had  and  received  by  the  town, 
and  applied  to  its  use.  HatlMway  v.  Cincinnaius,  62  N.  Y.  434- 
447,  cited  and  approved  of  in  64  id.,  supra  ;  Gould  v.  Oneonta,  71 
id.  '^98 ;  Supervisors  of  Dutchess  v.  Slsson,  24  Wend.  387  ;  Peofh 
-ex  rcL  v.  Hawkins,  46  N.  Y.  9. 

It  13  not  to  be  denied  that  the  legislation  of  the  last  two  decadei 
of  years,  wise  or  otherwise,  has  affected,  I  may  say  has  changed, 
the  character  and  capacity  of  the  simple  township  of  former  da^ 
The  legislature  has  imposed  liabilities  and  obligations  and  corre- 
Bpoiiding  duties  upon  it,  that  have  made  it  something  different  from 
A  more  political  division  of  the  State,  and  brought  it  in  character 
and  capacity  nearer  to  a  municipal  corporation.  The  legislature 
has  commanded  a  town  in  the  State  to  issue  bonds.  They  are  to 
be  the  bonds  of  the  town  ;  when  issued  they  are  the  bonds  of  the 
town ;  not  of  any  officer  of  the  town,  not  of  the  persons  dwelling 
at  the  time  in  the  town,  not  of  the  proj»erty  situated  there.  8o 
far  then  the  township  has  been,  by  legislative  power,  made  aa 
entity,  with  capacity  as  a  town  to  incur  a  debt  and  make  an  obliga- 
tion, and  become  liable  to  pay.  With  this  capacity  must  of  need 
go  the  power  to  pay,  the  power  to  get  money  to  pay,  the  power  and 
capacity  to  receive  money  for  its  use  in  making  payment.  And 
therewith  must  go  all  incidents  that  follow  that  power  and  capacity. 
If  by  chance  it  gets  the  money  of  any  one  without  the  right  to  it, 
for  the  purpose  of  meeting  its  obligations,  and  applies  that  moaej 
to  its  own  use  in  meeting  them,  it  follows  that  it  incurs  a  liabili^ 
to  that  person  therefor*  as  well  as  would  a  natural  person,  or  any 
municipal  corporation,  doing  the  same  thing.  To  this  end  are  the 
cases  just  above  cited. 

'J  he  judgments  sustaining  the  demurrer  should  be  reversed,  the 
demurred  overruled,  with  leave  to  the  defendant  to  answer  over  oi 
payment  of  costs. 

Judgmeni  accordinglf. 

All  concur,  except  Eabl,  J.,  not  voting. 
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(88  N.  Y.  178  ) 

ComtUutional  law  —  riwd  toll  bridges  aeroM  river. 

The  plaintiiF  was  incorporated  to  erect  a  toll  bridge  across  a  certain  fresh  water 
river,  and  while  it  should  keep  the  same  passable  the  erection  of  any  bridge  by 
others  within  two  miles  of  it  was  forbidden.  It  built  and  maintained  the 
bndge  Sabeequently  the  B.  Bridge  Company  was  incorporated  and  authorized 
to  build  another  public  toll  bridge  some  eighty  rods  above  the  former,  and 
did  so  build  and  maintain  it.  Afterward  the  latter  bridge  was  swept  awaj 
by  an  extraordinary  flood  and  carried  away  the  former  bridge  by  striking  it 
In  an  action  against  the  estate  of  a  promoter,  stockholder  and  builder  of  the 
Utter  bridge,  for  the  destruction  of  the  former  bridge  and  the  loss  of  tolls, 
l^M,  that  it  would  not  lie  for  the  destruction  of  the  bridge,  l>ecause  the 
latter  company  had  a  right  to  maintain  their  bridge  for  public  travel  at 
times  when  the  former  bridge  was  impassable  ;  but  that  the  action  would 
lie  for  the  loss  of  tolls. 

ACTION  of  damages.  The  opinion  states  the  case.  The  plaintifl 
had  judgment  below. 

B,  Countryman  and  Stephen  C.  Millard,  for  appellants. 
0.  W.  Chapman^  for  respondent. 

« 

Earl,  J.  The  plaintiff  was  incorporated  by  the  act  chaptei 
119  of  the  Laws  of  1808,  to  build  and  maintain  a  bridge  over  the 
(Jhenango  river,  and  by  its  charter  it  was  provided  that  it  should 
not  be  lawful  for  any  person  or  persons  to  erect  any  other  bridge 
over  the  same  river  within  two  miles  either  above  or  below  th« 
bridge  to  be  erected  by  the  plaintiff.  Soon  after  its  incorporation 
the  plaintiff  erected  a  bridge  over  the  river  at  Binghamton  and 
maintained  it  until  it  was  swept  away,  as  hereinafter  mentioned. 

In  1855,  by  the  act  chapter  164  of  that  year,  the  Binghamton 
Bridge  Company  was  incorporated  to  build  a  bridge  over  the  same 
river.  It  was  authorized  to  build  its  bridge  within  two  miles  of 
plaintiff's  bridge,  at  a  point  not  less  than  eighty  rods  above  it,  and 
to  take  tolls  for  the  use  of  the  same,  and  it  was  empowered  to  pur- 
chase, take  and  hold  real  estate  for  the  purpose  of  its  bridge.  In 
1855  and  1856,  it  built  its  bridge  less  than  one  hiindrKl  rods  above 


^ 


408  NEW  YORK, 


Chenango  Bridge  Companjr  ▼.  Paige. 


plaintiff's  bridge  and  maintained  it  as  a  toll  bridge  for  public 
travel  nntil  it  was  swept  away,  as  hereinafter  mentioned. 

Hazard  Lewis,  defendants'  testator,  was  one  of  the  principal 
promoters  of  the  Binghamton  Bridge  Company,  and  one  of  its 
largest  stockholders.  He  was  a  director  of  the  company  from  its 
organization  and  its  president  from  1858  to  the  time  of  his  death, 
on  the  2d  day  of  July,  1863.  He  built  the  bridge  by  contract  wit): 
the  company,  and  aided  in  maintaining  it  and  keeping  it  in  repair 
to  the  time  of  his  death. 

The  plaintiff,  claiming  that  its  charter  constituted  a  contract 
that  the  legislature  would  not  license  or  authorize  the  construction 
of  any  other  bridge  over  the  river  within  two  miles  of  its  bridge, 
and  that  the  charter  of  the  Binghamton  Bridge  Company,  so  far 
as  it  authorized  that  company  to  maintain  a  bridge  for  public  travel 
was  a  violation  of  that  contract  and  therefore  null  and  void.  ii. 
1856  commenced  an  action  against  that  company,  praying  in  its 
complaint  for  judgment  that  the  defendant  tiiercin  be  perpetnallj 
enjoined  from  constructing,  using  or  allowing  its  bridge  to  be  ueed 
for  public  travel,  and  from  receiving  any  tolls  or  compensation  for 
crossing  its  bridge,  and  that  it  be  required  to  remove  or  shot  up 
the  same,  so  that  it  could  not  bo  used  to  the  injury  of  the  plaintif. 
and  also  praying  for  damages.  That  action  was  brought  to  trial 
and  the  plaintiff  was  defeated.  It  then  appealed  to  the  Oeneral 
Term  of  the  Supreme  Court,  and  then  to  the  Court  of  Appeals,  and 
the  judgment  against  it  was  affirmed,  those  courts  holding  that 
there  was  not  such  a  contract  as  plaintiff  claimed,  and  that  the 
charter  of  the  Binghamton  Bridge  Company  gave  it  valid  authoritj 
to  build  and  maintain  its  bridge  for  public  travel.  27  N.  T.  87. 
The  plaintiff  then  appealed  to  the  Supreme  Court  of  the  United 
States,  where  the  judgment  of  the  State  courts  was,  in  December, 
1865,  reversed.  3  Wall.  51.  That  court  held  that  plaintiff's  charter 
constituted  an  inviolable  contract  that  the  legislature  would  not 
authorize  or  license  the  erection  of  another  bridge  within  the  lim- 
ited distance,  and  that  so  far  as  the  charter  of  the  Binghamton 
Bridge  Company  authorized  it  to  maintain  its  bridge  for  public 
travel,  it  was  null  and  void. 

In  March,  1865,  nearly  two  years  after  the  death  of  Lewis,  there 
was  an  unprecedented  flood  in  the  Chenango  river,  and  it  swept 
away  the  bridge  of  the  Binghamton  Bridge  Company,  and  that  was 
carried  down  the  stream  against  plaintiff's  bridge  and  swept  that 
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away.  Foar  years  afterward,  in  1869,  this  action  was  commenced 
against  the  executors  of  Lewis  to  recover  damages  for  the  destr  no- 
tion of  plaintiff's  bridge  and  for  loss  of  tolls.  The  theory  upon 
which  the  plaintiff  sought  to  maintain  the  action  was  that  the  up- 
per  bridge  was  an  unlawful  structure — a  nuisance — and  that  as 
Lewis  built  it  and  aided  during  his  life-time  in  maintaining  it, 
his  estate  could  be  made  liable  for  the  damages  caused  thereby  to 
the  plaintiff.  The  action  was  brought  to  tnal,  and  plaintiff  recoy- 
ered  for  the  loss  of  the  bridge  and  the  loss  of  some  tolls.  Its  judg- 
ment was,  upon  appeal  to  the  General  Term,  reversed  upon  a  ques- 
tion of  eydence,  63  Bai-b.  111.  A  new  trial  was  then  had.  There 
was  no  claim  upon  the  trial  that  the  upper  bridge  was  carelessly  or 
improperly  built  or  maintained.  The  undisputed  proof  showed 
that  that  bridge  was  swept  away  by  a  flood  in  the  river  greater  and 
more  violent  than  had  ever  been  known  there  before.  The  trial 
judge  sustained  the  theory  upon  which  the  plaintiff  commenced 
its  action,  and  holding  that  there  was  no  dispute  in  the  evidence 
as  to  the  amount  of  plaintiff's  damages,  directed  a  verdict  in  its  fa- 
vor for  $8,200  for  damages  to  its  bridge  and  $785.94  for  damages 
by  reason  of  the  diversion  of  tolls  from  its  bridge.  The  defendants 
then  appealed  to  the  General  Term  of  the  Supreme  Court,  where 
the  judgment  was  affirmed  (8  Hun,  292)  and*  then  they  brought 
this  appeal  to  this  court. 

The  main  question  to  be  determined  by  us  is  whether  the  plain- 
tiff was  entitled  to  recover  the  large  sum  awarded  to  it  for  the  de- 
stmction  of  its  brjjlge..   We  are  of  the  opinion  that  it  was  not. 

The  Chenango  river  is  a  fresh  water  stream.  It  is  the  private 
property  of  the  riparian  owners.  The  public,  in  such  streams, 
have  an  easement  only  for  navigation  and  for  floating  logs  and 
timber.  As  well  said  in  Ex  parte  JenyiingSy  6  Cow.  518:  ''The 
public  right  is  one  of  passage,  and  nothing  more,  as  in  a  common 
highway.  It  is  called  by  the  cases  an  easement ;  and  the  proprietor 
has  a  right  to  use  the  land  and  water  of  the  river  in  any  way  not 
inconsistent  with  this  easement.  If  he  make  any  erection  render- 
ing the  passage  of  boats,  etc.,  inconvenient  or  unsafe,  he  is  guilty 
of  a  nuisance ;  and  this  is  the  only  restriction  which  the  law  im- 
poses upon  him."  And  when  the  case  between  these  two  bridge 
aanpanies  "was  first  before  this  court  (26  How.  Pr.  124),  Judge 
Shith.  in  an  opinion  written  by  him,  said  :  ''  The  Chenango 
river  is  a  fresh  water  stream,  in  which  the  tide  does  not  ebb  and 
Vol.  XXXVIII  — 52 
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floWy  aud  is  therefore  a  private  river.  The  riparian  propriet(»« 
own  the  bed  and  banks.  As  early  as  1798  it  was  declared  a  public 
highway,  bnt  subject  to  the  public  easement  for  the  purpose  of 
navigation.  The  riparian  owners  might  make  such  use  of  it  as 
they  pleased  ;  might  bridge  and  dam  it,  except  as  prohibited  by  ^lots 
of  the  legislature,  and  might  cross  it  with  ferries,  except  as  sc 
forbidden. 

The  legislature,  except  under  the  power  of  eminent  domain,  upon 
making  compensation,  can  interfere  with  such  streams  only  for  the 
purpose  of  regulating,  preserving  and  protecting  the  public  ease- 
ment Further  than  that,  it  has  no  more  power  over  tliese  fresh 
water  streams  than  over  other  private  property.  It  may  make 
laws  for  regulating  booms,  dams,  ferries  and  bridges,  only  so  farai 
is  necessary  to  protect  and  preserve  the  public  easement ;  and  when 
it  goes  further,  it  invades  private  rights  protected  under  the 
Constitution.  Canal  Comers  v.  People^  5  Wend.  423,  448  ;  Skitt 
V.  Wheelhig  i&  Belmont  Bridge  Co,,  18  How.  421,  432 ;  Morgans. 
King,  35  N.  Y.  454. 

Any  person  owning  the  land  upon  both  sides  of  such  a  river 
can  maintain  a  ferry  or  bridge  or  dam  for  his  own  use,  provided  he 
does  it  so  as  not  to  interfere  with  the  public  easement,  without  any 
authority  from  the  legislature,  and  even  in  defiance  of  a  legislative 
prohibition.  In  such  case  he  would  but  l)e  making  a  proper  use  of 
his  own  property.  Such  use  must  however  be  such  as  not  to  inter- 
fere with  the  rights  of  other  riparian  owners.  And  there  is  one  more 
limitation  :  He  cannot,  without  legislative  authority,  maintain  a 
bridge  or  ferry  for  public  and  general  use,  because  public  high- 
ways and  toll  bridges  and  toll  ferries  are  subject  to  legislative  regala* 
tion  and  control.  As  said  by  Judge  Davis,  in  3  Wall.:  "The 
legislature  has  the  power  to  license  ferries  and  bridges,  and  so  to 
regulate  them,  that  no  rival  ferries  or  bridges  can  be  established 
within  rvrtain  fixed  distances.  No  individual  without  a  license 
can  build  a  bridge  or  establish  a  ferry  for  general  travel,  for '  it  is 
a  well-settled  principle  of  common  law  that  no  man  may  set  up  a 
ferry  for  all  passengers,  without  prescription  time  out  of  mind,  or 
charter  from  the  king.  He  may  make  a  ferry  for  his  own  use,  or 
the  use  of  his  family,  but  not  for  the  common  use  of  all  the  king's 
subjects  passing  that  way,  because  it  doth  in  consequence  tend  to  a 
common  charge,  and  is  become  a  thing  of  public  interest  and 
and  every  ferry  ought  to  be  under  a  public  regalation.* " 
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Now  wliat  rights  did  che  legislature  give  the  plain tiflf  by  its  act 
of  incorporation  ?  It  made  it  a  corporation,  and  gave  it  the  cor* 
porate  right  to  build  its  bridge.  For  that  purpose  only  a  corpora- 
tion was  not  needed,  nor  was  legislative  sanction  needed.  Bnt  being 
authorized  by  the  legislature  to  build  the  bridge,  it  could  not  be 
complained  of  for  any  necessary  interference  with  the  public  ease- 
ment which  was  under  legislative  control  ;  for  that  which  is  au- 
thorized by  law  cannot  be  a  public  nuisance.  Crittenden  v.  Wilson, 
5  Cow.  165 ;  People  ex  rel.  Murphy  v.  Kelly^  76  N.  Y.  475,  482.  It 
was  also  authorized  to  maintain  the  bridge  for  public  travel,  and  to 
take  tolls  for  the  use  of  the  bridge ;  and  these  it  could  not  do  with- 
out legislative  authority.  The  legislature  did  not  empower  it  to 
interfere  with  the  stream,  except  so  far  as  was  necessary  for  the  build- 
ing and  maintenance  of  its  bridge,  and  gave  it  no  authority,  and 
coald  give  it  no  authority,  except  under  the  power  of  eminent 
domain  upon  compensation,  to  interfere  in  any  way  with  riparian 
rights  of  owners  above  or  below  its  bridge. 

What  rights  were  conferred  upon  the  Binghamton  Bridge  Com- 
pany by  the  act  of  1855,  incorporating  it  ?  The  act  unquestionably 
made  it  a  cor|>oration,  and  it  had  all  the  rights  and  powers  con- 
ferred upon  it  by  the  act  against  the  whole  world  except  the  plaintiff. 
Kg  one  but  the  plaintiff  could  assail  any  of  its  corporate  rights,  so 
long  as  it-s  bridge  was  properly  and  safely  maintained^  so  as  not 
nnnecesaarily  to  interfere  with  the  public  easement.  The  plaintiff's 
bridge  might  have  been  swept  away,  or  might  have  been  abandoned 
by  it, or  it  could,  for  a  consideration;  have  surrendered  its  exclusive 
right  to  the  Binghamton  Bridge  Company  ;  and  in  such  case  that 
company  could  have  exercised  all  its  corporate  franchises  in  a 
proper  manner,  without  question  from  any  source.  The  plaintiff's 
^'barter  gave  it  the  exclusive  right  between  the  limits  specified,  only 
while  its  bridge  was  passable.  The  Binghamton  Bridge  Company 
could  therefore  under  its  charter  maintain  its  bridge  for  publio 
travel,  without  violating  plaintiff's  rights,  while  its  bridge  was  not 
in  condition  to  be  used  for  public  travel.  How  far  then  did  the 
act  of  1855  violate  the  contract  made  with  the  plaintiff  in  its  act 
of  incorporation?  Not  by  authorizing  the  construction  of  the 
bridge.  That,  as  a  structure,  did  no  harm  to  the  plaintiff.  As  a 
bhdge  it  invaded  none  of  its  rights.  As  to  it  the  bridge  was  neither 
onlawfal  nor  a  nuisance ;  and  the  plaintiff  could  not  complain  of 
its  existence  so  long  as  it  was  maintained  with  proper  care  and 
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Bkill.  There  was  a  la¥rful  purpose  for  which  the  legislature  as 
against  the  plaintiff  could  have  authorized  its  con8tructioa«  to  wit: 
to  be  used  for  public  travel  while  its  bridge  was  not  passable. 

But  suppose  we  are  wrong  in  holding  that  the  charter  of  the 
Binghamton  Bridge  Company  was  not  wholly  null  and  void  ;  and 
suppose  that  it  was  wholly  invalid,  so  that  those  who  built  the 
bridge  had  no  corporate  protection  whatever;  what  then  follows? 
Then  the  corporation  must  be  regarded  as  non-existent,  and  the 
bridge  was  built  by  those  concerned  in  the  supposed  corporation  as 
individuals  having  the  rights  of  riparian  owners.  They  could 
build  thp  bridge  for  their  private  use  as  riparian  owners,  or  the? 
could  build  it  for  no  use  and  permit  it  to  stand  as  a  monument  of 
their  folly ;  and  so  long  as  it  did  not  interfere  with  the  public  eaee- 
ment  or  with  riparian  rights,  it  would  neither  be  a  nuisance  nor 
unlawful. 

It  is  said  however  that  there  was  no  proof  that  tlie  Binghamton 
Bridge  Company  owned  the  lands  on  both  sides  of  the  river  when; 
it  built  its  bridge.  There  was  proof  that  it  owned  the  land  upon  one 
side,  and  as  its  bridge  had  been  maintained  for  ten  years,  it  must  be 
presumed  that  it  owned  the  land  upon  the  other  side  or  occupied  it 
by  the  license  of  the  owner.  But  even  if  it  did  not  own  the  land 
upon  either  side,  and  hence  had  trespassed  upon  the  lands  of  othen, 
the  plaintiff  cannot  complain  of,  and  has  no  concern  with,  such 
trespasses. 

But  it  is  strenuously  contended  by  the  learned  counsel  for  the 
plaintiff  that  as  the  upper  bindge  was  built  designedly  as  a  toll 
bridge  for  public  travel,  it  thereby  became  unlawful  and  a  nuisance. 
His  argument  on  tjiis  branch  of  his  case  was  quite  ingenious,  bat 
we  cannot  doubt  was  unsound.  His  contention  is,  that  the  un- 
lawful use  cannot  be  separated  from  the  structure,  and  that  the 
structure  was  a  nuisance  and  could  have  been  abated  as  such,  be- 
cause it  was  built  and  used  for  an  unlawful  purpose.  This  contention 
finds  no  warrant  in  the  decision  of  the  Federal  court,  reported  in  3 
Wallace.  It  was  not  there  decided  that  the  bridge  itself  was  « 
nuisance  or  unlawful,  and  no  such  question  was  before  the  court 
The  improper  use  of  the  bridge,  which  was  claimed  to  be  justified 
under  the  charter  of  the  Binghamton  Bridge  Company,  was  the 
matter  there  in  controversy.  A  wrong  or  unlawful  motive  in  erect- 
ing a  building  otherwise  lawful  does  not  make  the  building  itsell 
unlawful  or  a  nuisance.     In  such  a  case  the  unlawful  use  may  be 
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compluined  of,  restrained  or  abated,  but  the  building  cannot  bo 
destroyed.  Take  two  cases  somewhat  analogous  to  this  :  Suppose 
one  €1*6018  upon  his  own  laud  a  house  intended  to  be  used  as  a  l^wdy 
house,  and  while  it  is  being  so  used  it  is  blown  down  without  any 
faalt  of  the  owner,  and  injures  the  adjoining  property  of  another 
who  had  the  right  to  complain  of  the  use  of  the  house  as  a  nuisance; 
could  the  party  thus  injured  sue  the  owner  of  the  house  for  the 
injury  to  his  property  ?  Or  suppose  one  erects  upon  his  own  land 
a  steam  boiler  manufactory,  and  carries  on  therein  the  business  of 
manufacturing  boilers  in  such  a  way  as  by  the  noise  to  make  his 
badness  an  actionable  nuisance  to  one  living  upon  the  adjoining 
lot ;  and  suppose  the  building  is  blown  down  without  his  fault,  and 
injures  the  neighboring  property ;  can  tlie  owner  thereof  recover 
for  the  injury  thns  done  him  ?  It  is  plain  that  these  questions 
mast  be  answered  in  the  negative.  In  both  of  the  cases  supposed, 
the  buildings  are  lawful  structures,  and  it  is  the  use  only  which 
could  be  complained  of,  and  the  use  has  nothing  whatever  to  do 
with  the  injury.  So  here  th^  bridge  was  a  lawful  structifre,  and  it 
was  its  use  only  which  was  unlawful,  and  such  use  had  nothing 
whatever  to  do  with  the  destruction  of  plaintiff's  bridge.  To  further 
illastrate  these  views  a  few  cases  may  be  referred  to.  In  Barclay  v. 
QmmonwealtUy  25  Penn.  St.  503,  Woodward,  J.,  said  :  "  Where 
an  erection  or  structure  itself  constitutes  the  nuisance,  as  where  it 
is  pat  up  in  a  public  street;  its  demolition  or  removal  is  necessary 
to  the  abatement  of  the  nuisance  ;  but  where  the  offense  consists 
in  a  wrongful  nse  of  a  building,  harmless  in  itself,  the  remedy  is  to 
stop  such  nse,  not  to  tear  down  or  remove  the  building  itself."  In 
Moody  V.  Supervisors  of  Niagara  Co,<,  46  Barb.  659,  it  was  held, 
that  the  fact  that  a  house  is  kept  as  a  place  of  prostitution  is 
sufficient  to  render  it  a  public  and  common  nuisance ;  that  a  house 
cannot  be  lawfully  destroyed  by  a  riot  or  mob,  merely  because  for 
the  time  being  it  is  devoted  to  a  purpose  which  the  law  characterizes 
as  a  common  nuisance,  and  that  for  the  purpose  of  abating  a  nuis- 
ance, so  much  only  of  the  thing  as  causes  the  nuisance  should  be 
removed ;  and  that  where  it  is  the  wrongful  use  of  the  building 
ihat  constitutes  a  nuisance,  the  remedy  is  to  stop  such  use,  not  to 
tear  down  or  demolish  the  building  itself.  To  the  same  effect  arc 
Ely  V.  Supervisors  of  Niagara  Cb.,  36  N.  Y.  297,  and  Bahcock  v. 
City  of  Buffalo,  1  Sheld.  317,  affirmed  in  56  N.  Y.  268.  In  PMps 
V.  Nowlen,  72  id.  39;  s.  c,  28  Am.  Rep.  93,  it  was  held,  that  a  party 
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18  not  liable  for  the  coDdequeuees  of  an  act  done  upon  his  own  land, 
lawful  in  itself,  and  which  does  not  infringe  upon  any  lawful  rights 
of  another,  simply  because  he  was  influenced  in  the  doing  of  itbr 
wrong  and  even  malicious  motives. 

We  conclude  therefore  that  there  was  error  in  awarding  to  the 
plaintiff  damages  for  the  destruction  of  its  brid<^e. 

But  the  damages  for  the  wrongful  diversion  of  tolls  from  plaint- 
iff's bridge  stand  upon  a  different  footing.  It  was  wrongful  to 
maintain  and  use  the  upper  bridge  for  public  travel  as  a  toll  bridge. 
In  using  or  allowing  the  bridge  to  be  used  for  that  purpose,  ibe 
owner  thereof  infringed  upon  the  rights  of  the  plaintiff  seeuivii 
to  it  under  its  charter,  and  did  it  an  actionable  injury,  and 
the  damages  for  suoh  injury  must  be  measured  by  the  amount  of 
tolls  diverted.  As  a  wrong  was  thus  done  to  the  plaintiff,  we  can 
see  no  reason  for  not  applying  the  general  rule,  that  all  persons  who 
are  engaged  in  a  wrongful  or  unlawful  act  are  liable  for  the  con- 
seqneitces  thereof,  whether  they  act  as  principals  or  as  agents.  The 
testator,  Isewis,  was  active  in  building  and  maintaining  the  bridge 
for  the  pui*pos6  of  the  use  to  which  it  was  subjected.  He  was  a 
director  from  the  organization  of  the  Binghamton  Bridge  Companr^ 
and  its  president  at  the  time  the  tolls  were  taken  for  which  he  has 
been  held,  and  he  was  a  large  stockholder  in  that  company.  He  wat 
actively  engaged  in'resisting  the  suit  brought  by  this  plaintiff  agaion 
that  company,  and  was  fully  notified  of  plaintiff's  claim  that  tha; 
company  had  no  right  to  allow  publio  tnivel  or  take  toll  npon  that 
bridge.  In  these  acts  there  was  enough,  prima  facie  at  least,  to 
make  him  liable  as  a  wrong-doer  within  tho  rule  above  stated,  anleb^' 
he  was  shielded  by  considerations  now  to  be  noticed.  It  is  claimeii 
that  he  could  not  be  a  wrong-doer  for  acting  under  an  act  of  tht 
legislature.  But  that  act  was  unconstitutional,  so  far  as  it  autiior- 
ized  the  maintenance  of  that  V^ndgefor  public  travel.  An  uncon- 
stitutional  act  is  as  if  it  had  never  been  passed  by  the  legislatun. 
It  can  confer  no  rights  and  afford  no  protection.  As  said  by  Judg^ 
OooLEY,  in  his  work  on  Constitutional  Limitations,  at  page  I^^  : 
''  When  a  statute  is  judged  to  be  unconstitutional,  it  is  as  if  it  hai> 
never  been.  Rights  cannot  be  built  up  under  it ;  contracts  whici. 
depend  upon  it  for  their  consideration  nre  void;  it  constitutes  a 
protection  to  no  one  who  has  acted  under  it,  and  no  one  can  U 
punished  for  having  refused  obedience  to  it  before  the  decision  waf 
made.     And  what  is  true  of  an  act  void  in  toto  is  true  also  as  tu 
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'iDj  part  of  an  act  which  is  found  to  be  nnconstitutionl&l,  and  which^ 
coDBeqaeutly,  is  to  be  regarded  as  having  never,  at  any  time,  been 
po68ei»ed  of  any  legal  force."  Therefore  whether  Lewis  must  be 
eoDsidered  to  have  acted  for  himself  as  a  stockholder,  or  as  an  agent 
o^the  stockholders  or  of  the  corporation,  the  statute  furbished  him 
BO  protection. 

[Omitting  minor  questions.] 

It  follows  from  these  views,  that  plain tffPs  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event ;  unless  it 
will  stipulate  to  reduce  its  judgment  by  striking  therefrom  the 
18,200  and  the  interest  thereon ;  and  in  ease  of  such  stipulation, 
the  judgment  for  the  balance  should  be  affirmed,  without  costs  to 
either  party  in  this  court. 

Jttdgment  accordingly. 

All  concur  except  Miller,  J.,  who  did  not  siL 


SCHWINGEH  V.   RaTKOKD. 

(88N.  Y.  liB.) 

Action  — for  freight  —  offset  for  damage  to  goods  carried. 

hk  an  actioQ  by  a  common  carrier  for  freight  of  goods  transported  and  de- 
liTered,  the  defendant  may  recover,  over  and  above  the  freight  8o  earned « 
a  balance  for  damage  to  goods  carried,  occasioned  by  the  carrier's  negligence.* 

ACTION  for  freight  The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

E.  Darwin  Smith  and  D.  0.  Hyde,  for  appellants. 
0,  W.  Cothran,  for  respondent. 

Dahforth,  J.  The  action  was  brought  to  recover  freight 
agreed  to  be  paid  by  defendants  to  plaintiff  for  transporting  on  the 
deck  of  his  canal  boat  200  barrels  of  beans,  from  Albion  and 
Brockport  to  the  city  of  New  York.  The  complaint  alleges  that 
the  beans  were  transported  under  this  agreement,  and  delivered  to 

*  See  RuKffuAt  v.  B\tcrt^  pott. 
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the  defendants,  who  accepted  them.  That  the  iVeiglit  has  not 
been  paid,  '^wherefore  the  plaintiff  demands  judgment  against  the 
defendants  for  $110  with  interesL"  The  defendants  admit  an 
<;greement  to  pay  freight,  but  allege  that  the  plaintiff's  undertaking 
was  to  ''carry  and  deliver  the  beans  in  such  a  manner  that  they 
would  be  entirely  protected  from  moisture ;"  that  he  did  carry 
them  to  the  place  agreed  upon,  but  in  such  a  careless  and  negligent 
manner  they  were  wet,  sprouted,  greatly  damaged,  and  a  loss  was 
by  reason  thereof  sustained  by  them  (respondents),  to  the  amount 
of  $1,008.94,  ''no  part  of  which  has  been  paid  by  the  plaintiff,  nor 
have  the  defendants  paid  the  freight  aforesaid,  amounting  to  1110, 
and  the  defendants  demand  judgment  for  this  sum  of  $1,008.94, 
and  interest,  less  $110,  and  interest. 

To  this  new  matter  the  plaintiff  interposed  a  reply,  and  thereby 
controverted  and  denied  "all  the  allegations  thereof."  There  was 
then,  at  the  outset  of  this  litigation,  an  understanding  on  both 
sides  of  the  matters  really  in  controversy,  and  the  isiues  made  by 
these  pleadings  were  fully  litigated.  It  was  the  theory  of  the 
defendants,  as  indicated  by  the  answer  above  set  out,  and  especially 
by  their  prayer  for  judgment,  that  the  plaintiff  was  entitled  to  have 
allowed  to  him  the  freight  agreed  upon,  and  they  should  have 
allowed  their  damages  ;  but  judgment  be  given  only  for  so  much 
thereof  as  should  remain  after  cancelling  the  freight  agreed  npon. 
It  was  in  pursuance  of  the  same  theory  that  the  legal  adviser  of  the 
defendants,  at  the  close  of  the  trial,  submitted  to  the  referree  in 
writing  a  series  of  propositions  of  fact  which  he  deemed  established, 
and  conclusions  of  law  which  he  supposed  would  follow^  with  the 
request  to  find  the  facts  and  law  as  they  were  stated,  ''and  each 
and  every  of  the  same,  and  each  and  every  part  thereof."  The  pro- 
posed conclusions  of  law  were  stated  in  these  words :  "  First.  That 
the  plaintiff  is  entitled  to  recover  of  the  defendants,  $159,77. 
Second.  The  defendants  arc  entitled  to  recover  damages  of  the 
plaintiff  in  the  sum  of  $1,452.10.  Third,  The  defendants  are  en- 
titled to  judgment  against  the  plaintiff  in  a  balance  of  $992.33  and 
costs."  Thus  reproducing  in  separate  clauses  the  idea  already  em- 
bodied in  a  single  sentence  of  the  answer,  for  the  sums  named  are 
tlie  items  there  referred  to  with  the  interest  added.  The  referee 
seems  to  have  had  the  same  understanding  of  the  case,  for  by  his 
report  he  finds  :  First.  That  the  plaintiff  is  entitled  to  recover 
the  amount  agreed   to  be    paid    as  freight    on  the  beans,  and 
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Stating  the  amount  directs  jadgmeut  to  bf^  entered  therefor, 
10  favor  of  the  plainiff.  Second,  That  the  defendants  are 
not  entitled  to  recover,  or  to  be  allowed  in  this  action  as 
against  the  plaintiff,  for  the  damage  and  injury  to  their 
property  before  mentioned.  And  answering  the  requests  of 
the  defendants  befoi*e  stated,  found  the  first,  but  refused  to 
find  the  second  and  third.  The  defendants  excepted  to  the  con- 
clusions of  law  contained  in  the  report,  and  to  the  referee's  refusal 
to  find  the  second  and  third  requests.  Upon  appeal  the  Qeneral 
Term  held  that  finding  of  the  referee,  upon  the  first  clause  in 
accordance  with  the  request  of  the  defendants,  and  the  omission 
of  the  latter  to  except  thereto,  entitled  the  plaintiff  to  maintain  the 
judgment,  and  to  that  effect  is  the  respondent's  argument  before 
us.  We  think  it  is  unsound.  The  three  propositions  submitted  to 
the  referee  should  be  taken  together,  and  construed  as  one  sentence, 
with  several  members. 

Omitting  this  discussion.] 

But  in  view  of  the  case  undue  effect  was  given  by  the  learned 
judges  of  the  Supreme  Court  to  the  admission  implied  in  the  re- 
quest to  find  that  the  plaintiff  was  entitled  to  his  freight.  There 
are  cases  in  which  two  claims  could  not  co-exist :  where,  if  the  plaint- 
iff was  entitled  to  have  his  claim  allowed,  the  defendants  would  be 
precluded  from  recovering,  and  among  them  are  Davis  v.  Talcoty 
2  Kern.  184;  Bellinger  v.  Oraigue,  31  Barb.  534  ;  Oates  v.  Preslony 
41  X.  Y.  113  ;  Blair  v.  Bartletty  75  id.  150  ;  s.  c,  31  Am.  Rep, 
455,  cited  by  the  learned  court.  They  went  upon  the  ground  that 
the  plain tiff^s  cause  of  action  could  be  made  out  by  overcoming  the 
defendants*  claim,  that  if  the  latter  was  well  founded  it  would  de- 
feat the  former,  and  a  recoverv  bv  either  would  be  a  conclusive 
answer  to  any  demand  made  by  the  other,  because  the  litigation 
provoked  by  either  would  necessarily  involve  the  matter  upon 
which  both  must  rely,  and  it  could  not  be  again  litigated.  Thus  a 
recovery  by  a  physician  or  surgeon  of  his  fees  for  services  rendered 
(Bellinger  v.  Graiguey  Oates  v.  Preston,  Blair  w  Bartletl),  or  by  a 
manufacturer  for  the  price  of  the  machine  {Davis  w  Tallcot),  would 
bar  an  action  by  the  patient  in  the  first  case,  or  the  purchaser  iu 
the  second,  for  damages  by  reason  of  n  on -performance  of  the  con- 
tract upon  which  the  fee  or  price  depended,  because,  except  upon 
proof,  or  admission  of  performance,  the  plaintiff  could  not  have  re- 
covered. And  if  in  the  case  before  us  the  defendants  had  set  up  a 
Vol.  XXXVIII -^53 
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claim  for  non-delivery  or  transportation   of  the  goods,  a  reco?ery, 
or  an  admission  of  the  plaintiffs  right  to  recover  for  freight  earned 
under  the  contract,  would  have  justified  the  same  conclusion.   But 
that  is  not  the  case.  The  plaintiff  did  perform  the  contract  to  carry, 
and  the  goods  reached  their  destination.     He  had  thus  performed 
the  condition  on  which  his  right  to  freight  depended,  cind  he  might 
have  retained  the   property  until   payment  was  made,  or  waiving 
that  right,  deliver   it,  and  look  to   the  consignee  or  to   the  shipper 
for  its  payment.    To  the  owner  of  the  injured  goods,  several  ways 
were  open.    He  might  pay   the  freight   and  sue  for  damages,  or 
refusing  to  pay,  submit  to    suit,    set  up  his  damages  by  way  of 
counter-claim,    or  bring  a  cross-action.     (Hllespte  v.  Torrance,  25 
N.  Y.  309';  Spaldiiig  v.  Vandercook,  2  Wend.  432 ;  Batterman  v. 
PiercBy  3  Hill,  171 ;  Dunham  v.  Bower,  77  N.  Y.  80  ;  s.  c,  33  Am. 
Bep.  570.    And  a  payment  of  freight,  or  a  submission  to  judgment 
therefor,  wonld  afford  the  carrier  no  answer  to  the   counter-claim 
or  to  the  action.    1  Pars.  Mar.  Law,   215 ;    3  Kent  Com.  2^ ; 
Oruwold  V.  New    York  Ins.  Co.,  3  Johns.  321  ;  3  Am.  Dec.  490. 
The  distinction  between  the  facts  of  this  case  and  the  cases  first  re- 
ferred to  is  in  like  manner  indicated  in  Dunham  v.  Botoer,  supra. 
Since  the  Code,  the  defendants  may  have  aflBrmative  and  complete 
relief  by  first  extinguishing  the  plaintiff's  cause  of  action,  and  judg- 
ment for  the  excess.    It  was  to  that  end  that  the  answer  of  the  de- 
fendants was  framed,  and  to  complete  their  purpose  the  requests  re- 
ferred to  made.     We  think  the  exceptions  were  sufficient  to  entitle 
them  to  review  the  decision  of  the  referee. 

[Omitting  minor  questions.] 

The  judgment  of  the  General  Term  and  that  entered  on  the  re- 
port of  the  referee  should  be  reversed  and  a  new  trial  granted,  vith 

costs  to  abide  the  event. 

Judgment  reversed. 
All  concur. 

David  v.  Williamsburgh   City  Fire  Insxtrance  Compakt. 

(83N.T.SS6.) 
JDeed — ece^euHon  under  fictiUtms  name  —  tffect  of. 

The  owner  of  real  estate  execated  a  deed  thereof  to  a  fictitioas  grantee,  u^ 
then  under  the  name  of  each  grantee  execated  another  deed  thereof  to  a&* 
other  person.    Held^  that  the  latter  got  good  title. 
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ACTION  ou   a  policy  of  fire  insurance.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

Walier  S.  Logan,  for  appellant. 
Osbom  E.  Brighly  for  respondents. 

Earl,  J.  This  is  an  action  to  recover  upon  a  fire  policy  issued 
by  defendant  to  the  plaintiff,  insuring  certain  real  and  personal 
property  claimed  to*  belong  to  her.  A  portion  of  the  property 
insured  was  destroyed  by  fire,  and  the  defendant  resists  payment  of 
the  loss  upon  the  ground  that  the  plaintiff  did  not,  at  the  time  of 
the  iDsurance  and  at  the  time  of  the  fire,  have  any  interest  in  the 
property  as  owner  thereof. 

At  the  trial  the  defendant  gave  evidence  tending  to  prove  that 
the  real  and  personal  property  was  conveyed  by  Henry  J.  David, 
who  then  owned  the  same,  in  form  to  Marx  David,  who  was  a 
fictitious  person,  and  then  that  in  the  name  of  Marx  David  he  con- 
veyed the  same  property  to  the  plaintiff.  This  evidence  was,  as  to 
the  mythical  character  of  Marx  David,  disputed  on  the  part  of  the 
plaintiff.  The  court  charged  the  jury  "  that  if  they  believed  that 
Marx  David  was  a  myth  or  that  there  was  no  such  real  person 
or  that  he  never  executed  the  deed  or  bill  of  sale,  it  was  an  end  of 
plaintiff's  case  and  they  must  find  for  the  defendant"  To  this  the 
plaintiff's  counsel  excepted,  and  this  exception  presents  the  sole 
question  for  our  consideration.  In  considering  this  question  it 
most  be  assumed  that  the  bills  of  sale  of  the  personal  property  and 
the  deed  of  the  real  estate  were  delivered  to  the  plaintiff,  and  that 
fihe  took  and  had  possession  of  the  property,  claiming  to  be  the 
owner  thereof,  as  there  was  proof  tending  to  show  these 
facts.  It  must  also  be  assumed  —  as  nothing  to  the  contrary  ap» 
pears— that  Henry  J.  David  executed  the  conveyances  with  the 
intention  to  vest  the  title  of  the  property  in  the  plaintiff.  The 
holding  of  the  trial  judge  was  that  the  mere  fact  that  Marx  David 
was  not  a  real  person  defeated  the  passage  of  any  title  to  the  prop- 
erty to  the  plaintiff.    In  this  I  cannot  doubt  there  was  error. 

The  conveyances  to  Marx  David  were  undoubtedly  wholly  invalid 
ttid  inoperative,  as  there  was  no  such  person  to  take  title  ;  and 
if  nothing  more  had  been  done,  the  title  to   the  property  would  • 
have  remained  in  Henry  J.  David.     But  the  title  still  remaining 
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in  him,  he  executed  the  bills  of  sale  and  the  deed  to  the  plaintif, 
using  or  adopting,  for  that  purpose,  the  name  of  Marx  Da?i(L 
The  papers  thus  executed  were  undoubtedly  valid  against  him.  In 
executing  any  instruments,  I  can  find  no  authorities  which  hold 
that  one  is  not  bound  by  the  name  he  adopts  or  uses.  Pro  hoc  vice 
it  is  his  name.  In  Com.  Dig.  Fait  E.  3  it  is  said :  ''  If  a  man  be 
baptized  by  one  name  and  known  by  another,  a  grant  by  the  name 
by  which  he  is  known  shall  be  good ;"  and  '^  if  Jane  B.  makes  a  lease 
by  the  name  of  Joan,  it  shall  be  good."  In  George  v.  ^'urrey,  1 
M.  &  M.  516,  it  was  held  that  an  indorsement  of  a  bill  could  be 
made  by  a  simple  mark.  Baker  v.  Dening^  8  Ad.  &  EI.  94, 
it  was  held  that  a  will  which  was  required  by-  law  to 
be  signed  by  the  testator  could  be  signed  by  his  mark  simplf. 
In  Brown  v.  Butchers  S  Drovers^  Bank,  6  Hill,  443,  it  was  held 
that  where  a  party  placed  the  figures  "  1,  2,  8,"  upon  the  back  of  a 
bill  of  exchange  by  way  of  substitute  for  his  name,  intending  thai 
to  bind  himself  as  indorser,  the  indorsement  was  valid,  althoagli 
it  appeared  that  the  indorser  could  write.  In  Grafton  BankT. 
Flanders,  4  N.  11.  239,  it  was  said  by  RiciiAUDSoy,  C.  J.,  that  "if 
an  individual  assume  a  name  for  the  purpose  of  making  a  written 
contract,  and  put  that  name  to  the  contract  with  a  view  to  bind 
himself,  there  seems  to  be  no  reason  why  courts  should  not  consider 
the  name  thus  assumed  as  his  name  pro  hmc  vice,  and  hold  him  to 
fulfill  the  contract.  And  it  must  now  be  considered  as  settled,  that 
he  is  bound  by  saeli  a  contract."  In  Palmer  v.  Stephens,  1  Den. 
471,  Beardsley,  J.,  said:  *' A  person  may  execute  an  instrument 
and  bind  himself  as  effectually  by  his  initials  as  by  writing  liis  name 
m  full.  Figures  or  a  mark  may  be  used  in  lieu  of  the  proper  name; 
and  where  either  is  substituted  by  a  party,  intending  thereby  to 
bind  himself,  the  signature  is  effective  to  all  intents  and  purposes," 
and  Daly,  C.  J.,  in  Pehtion  of  John  Snook,  2  Hilt.  566,  after  a 
learned  and  exhaustive  examination  of  the  whole  subject  of  names, 
said:  "  There  are  numerous  cases,  both  in  this  country  and  m  Eng- 
land, holding  that  where  a  man  enters  into  a  contract  or  does  any 
act  in  a  particular  name,  he  may  be  sued  by  the  name  that  he  used, 
whatever  his  true  name  may  be,  and  generally  that  wherever  a  man 
has  done  an  act  in  a  particular  name,  or  where  he  makes  a  grant, 
it  may  always  be  shown  m  support  of  the  validity  of  the  act,  that 
he  was  known  by  that  name  at  or  about  the  time  when  the  act  was 
done,  thongli  he  may  have  been  baptized  or  previously  known  by  a 
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different  name.  All  that  the  law  looks  to  is  the  identity  of  the  indi- 
yidmil,  and  when  that  is  clearly  established  the  act  will  be  binding 
ui>on  liim  and  upon  others."  Surely  if  a  mere  mark  or  figures  or 
initials  will  bind  one  who  uses  them  in  the  execution  of  a  contract 
or  conveyance  with  intent  to  bo  bound  Jie  will  for  the  same  reasons 
be  bound  if  he  uses  certain  letters  of  a  fictitious  nanie  with  the 
fcune  intent,  Henry  J.  David  assumed  the  name  of  Marx  David, 
aiui  executed  the  papers  in  that  name,  intending  that  they  should 
be  effectual  to  vest  title  in  tlie  plaintiff,  and  I  know  of  no  rule  of 
law  which  requires  that  inte:it  to  fail. 

Nearly  all  the  property  destroyed  by  the  fire  vas  personal ;  and 
as  to  that,  no  matter  how  Henry  J.  David  executed  the  transfer,  if 
hi'  intended  the  title  to  pass,  it  could  pass  by  mere  delivery. 

There  was  no  proof  that  the  name  of  Marx  David  was  used  for 
any  fraudulent  purpose  ;  and  if  it  was  so  used,  the  defendant  would 
be  concerned  only  with  a  purpose  to  defraud  it. 

The  plaintiff  therefore  having  shown  title  to  the  property  good 
as  against  Henry  J,  David,  and  no  other  claimant  to  the  property 
appearing,  she  showed  title  sufficient  to  sustain  her  action  against 
the  defendant. 

For  the  error  in  the  charge  above  specified  the  judgment  should 
be  reversed  and  a  new  trial  granted^  costs  to  abide  event. 

Judgment  reversed^ 

All  ooncnr. 


B18LEY  V.  Phcenix  Bane  op  City  op  New  Yoke, 

(83  N.  Y.  318.) 

Oheek  —  asHgnment  —  evidence  —  e&nJUeation  act. 

One  foraTaloable  ooDBideration  orallj  agreed  with  another  toEbSign  to  him 
a  portion  of  a  depoeit  in  a  bank,  and  at  the  same  time  drew  and  delivered 
to  him  his  check  therefor.  Tliis  was  before  the  paseage  0/  the  Federal 
eonllflcation  act.  The  pajee  dulj  pTesented  tlie  check  and  demanded  pay. 
Blent,  at  the  same  time  informing  the  bank  of  the  assignment.  The  bank 
promised  to  paj  the  check  on  its  identification  of  the  payee.  The  check 
being  presented  the  next  daj,  payment  was  refused  on  the  ground  that  the 
entire  depoeit  had  meantime  been  seized  bj  the  Untited  States  government 
aader  the  confiscation  act.     In  an   action   against  the  bank  on  the  cheek, 
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held,  (1)  that  the  assignment  oould  be  proved  by  parol ;  (2)  that  the  eeixnre 
was  invalid  as  to  the  plaintiff  ^(3)  that  the  confiscation  act  does  not  authorise 
the  seizure  of  corporate  property  ;  (4)  that  an  adjudication  of  forfeiture  bv 
the  District  Court  was  without  jurisdiction  and  iuvalid.      (See  noU.p,  433.^ 

ACTION  OD  a  check.  The  opinion  states  the  facta.     The  plaint- 
iff had  judgment  below. 

Samuel  Jlafid,  for  appellant. 

James  B.  Risley,  for  respondent 

Andrews,  J.  The  check  drawn  by  the  bank  of  Georgetown  on 
the  defendant,  haviug  been  drawn  on  the  general  deposit  of  the 
drawer  in  the  hands  of  the  drawee,  m  the  ordinary  form  o^  a  bank 
check,  did  not,  of  itself,  operate  as  an  equitable  assignment  to  the 
payee  of  the  fund,  to  the  amount  of  the  check.  The  check  waa  a 
bill  of  exchange,  within  the  statute  that  no  person  shall  be  charged 
as  an  acceptor  of  a  bill  of  exchange,  unless  his  acceptance  shall  be 
in  writing;  and  tho  defendant  not  haviug  made  a  written  ac- 
ceptance of  tho  check,  no  right  of  actioTi  thereon  accrued  to  the 
plaintiff  by  reason  of  the  verbal  promise  to  pay  the  check  made  b? 
the  defendant  on  its  presentation.  1  K.  S.  768,  §  6 ;  Barker  v. 
Andersoriy  21  Wend.  372  ;  Luff  v.  Pope^  5  Hill,  413  ;  Chapman  v. 
White,  6  N.  Y.  412  ;  Duncaa  v.  Berlin,  GO  id.  153  ;  Atty^Gtn.  v. 
Continental  Life  Ins,   Co.,  71  id.  333  ;  8.  c,  27  Am.  Rep.  55. 

The  court,  on  the  trial,  ruled  in  accordance  with  the  settled 
doctrine  upon  this  subject,  that  the  plaintiff  was  not  entitled  to 
recovery  upon  the  cause  of  action  founded  upon  the  check  and  the 
verbal  promise  of  payment.  But  the  court  further  ruled,  that  he 
was  entitled  to  recover  upon  the  third  cause  of  action,  which  al- 
leged an  assignment  of  110,000  of  the  debt  owing  by  the  defendant 
to  the  Bank  of  Georgetown,  made  on  the  20th  day  of  May,  1861, 
the  day  upon  which  the  check  was  dated  and  delivered  to  the 
plaintiff,  if  the  jury  should  find  that  concurrently  with  the  giving 
of  the  check  there  was  an  oral  agreement,  for  a  valuable  consider- 
ation made  betweeen  the  Bank  of  Georgetown  and  the  plaintiff,  to 
assign  to  the  latter  $10,000  of  its  debt  against  the  Phcenix  Bank. 
The  court  stated  to  the  jury,  that  if  the  transaction  between  the 
plaintiff  and  the  Bank  of  Georgetown  was  simply  a  purchase  of  the 
check  or  draft,  the  plaintiff  could  not  maintain  the  action,  and 
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that  tbequestioa  for  the  jury  to  determiiio  was,  *'  whether  there  was, 
independent  of  the  check,  an  agreement  of  assignment  and  pur- 
chase and  sale  of  $10,000  of  the  debt  from  the  Phoeniz  Bank  to  the 
Bank  of  Georgetown ;  *'  and  that  if  there  was  such  an  agreement, 
the  plaintifT  was  entitled  to  recover. 

The  Phoenix  Bank,  prior  to  May  20,  18G1,  was  the  correspondent 
in  the  city  of  New  York  of  the  Bank  of  Georgetown,  a  banking 
corporation  located  at  Georgetown,  South  Carolina;  and  on  that 
date  there  was  on  its  books  a  credit  to  the  Bank  of  Georgetown  to 
the  amount  of  about  $18,000,  derived  from  deposits  and  collections, 
which  sum  was  then  owing  by  the  Phoenix  Bank  to  the  Bank  of 
Georgetown.  The  plaintiff  was  a  resident  of  Georgetown,  and  had 
dealings  with  the  Bank  of  Georgetown.  He  was  examined  on  the 
trial,  as  a  witness  in  his  own  behalf,  and  testified  in  substance  that 
on  the  day  when  the  check  was  dated  the  president  of  the  bank 
stated  to  him  that  the  bank  had  a  claim  of  $17,000  or  $18,000 
against  the  Phoenix  Bank,  and  offered  to  sell  it  to  the  plaintiff, 
stating  as  a  reason,  that  he  was  afraid  it  might.be  lost  during  the 
war,  and  that  he  was  unwilling  to  carry  the  risk  ;  that  the  plaintiff 
offered  to  purchase  the  claim  at  fifty  cents  on  the  dollar,  which 
offer  was  declined,  and  the  president  then  offered  to  sell  it  for 
southern  bank  bills  at  par ;  that  the  plaintiff  then  offered,  if  the 
bank  would  divide  the  claim,  to  purchase  $10,000  of  it,  upon  the 
terms  proposed,  which  offer  was  accepted,  and  the  plamtiff  there- 
upon paid  the  $10,000 ;  that  a  question  arose  as  to  what  kind  of  a 
transfer  should  bo  given,  and  the  president  of  the  bank  said  he 
would  give  the  plaintiff  an  order  on  tho  Phoenix  Bank  for  the 
amount,  and  thereupon  gave  the  plaintiff  the  check  before  referred 
tb,  and  this  completed  the  transaction  between  the  plaintiff  and 
the  Bank  of  Georgetown. 

The  check  was  not  presented  to  the  Phoenix  Bank  for  payment 
until  January  4, 1865.  The  plaintiff  testifies  that  on  that  day  he 
presented  the  check  at  the  bank  to  the  president,  and  told  him  he 
had  called  to  collect  it;  that  the  president,  after  looking  at  the 
check,  said  it  was  good,  and  that  it  would  bo  paid  on  presentation 
by  some  person  known  to  the  bank;  that  •he  thereupon  stated  to 
the  defendant's  president  that  the  Bank  of  Georgetown  had  trans- 
ferred to  him  so  much  of  its  claim  against  the  defendant  as  was 
represented  by  the  check.  The  next  day  the  check  was  again  pre- 
sented by  a  person  known  to  the  defendant,  and  the  bank  then 
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refused  2)aymeut,  on  the  ground  that  the  debt  had,  on  the  moruiug 
of  that  day,  been  seized  by  the  United  States,  as  forfeited  under  the 
confiscation  acts  of  Congress.  The  amount  standing  to  the  credit 
of  the  Bank  of  Georgetown,  on  the  books  of  the  Phoenix  Bank 
January  4,  1865,  was  $12,117.38.  The  credit  existing  May  20, 1861, 
had  been  reduced  by  checks  charged  against  the  account,  drawn  by 
the  Bank  of  Georgetown,  after  that  date,  and  paid  by  the  Phcen^'x 
Bank  ;  but  no  new  deposit  had  been  made,  and  the  Phoenix  Bank 
had  no  lien  upon  or  relation  to  the  fund  remaining  in  its  hands  Jan- 
uary 4, 1865,  except  as  simple  depositary  of  the  Bank  of  Georgetown. 
The  defendant  denied  in  its  answer  the  assignment  alleged  in  the 
comphiint,  and  sought  to  discredit  the  plaintiff's  testimony  in  respect 
to  the  purchase  from  tlio  Bank  of  Georgetown,  by  introducing  his 
testimony  on  a  former  trial,  in  wliich  he  made  no  allusion  to  the 
negotiation  for  the  purchase  of  the  claim,  to  which  he  testified  on 
this  trial.  The  defendant  also  controverfed  the  plaintiff's  evi- 
dence upon  the  point  of  notice  to  the  officers  of  the  defendant,  of 
the  transfer  to  him  by  the  Bank  of  Georgetown,  of  $10,000  of  its 
claim.  But  the  jury  found  for  the  plaintiff  upon  these  controverted 
questions  and  their  finding  is  conclusive  upon  this  appeal. 

It  is  claimed  however  that  admitting  the  truth  of  the  plaintiff's 
narration  of  the  transaction  with  the  Bank  of  Georgetown,  it  did 
not  in  law  constitute  an  assignment  by  the  bank  to  the  plaintiff 
of  110,000  of  the  debt  against  the  defendant,  for  the  reasons, /r^/, 
that  the  contract  actually  made  was  reduced  to  writing,  and  \s 
represented  by  the  check,  and  that  oral  evidence  was  inadmissible 
to  show  that  any  thing  else  was  contemplated  by  the  parties, 
except  the  sale  and  purchase  of  a  bill  of  exchange,  with  the  ordinary 
incidents  flowing  from  that  transaction  ;  second,  that  there  was  no 
delivery  of  any  account,  documentor  writing  showing  the  existence 
or  character  of  tlie  debt  undertaken  to  be  assigned;  and  ttirrf,  that 
the  alleged  assignment  only  included  a  part  of  the  general  fund  on 
deposit  with  the  defendant  to  the  credit  of  the  Bank  of  George- 
town. 

"We  are  of  opinion  that  neither  of  these  )bjections  is  tenable. 
The  relation  between  the  Phoenix  Bank  and  the  Bank  of  George- 
town was  that  of  debtor  and  creditor.  The  order  drawn  by  tbe 
Bank  of  Georgetown  upon  the  Phoenix  Bank  was  not  a  contnet  be- 
tween the  parties  to  this  action  ;  and  as  between  the  plaintiff  and 
the  Bank  or  Georgetown,  the  giving  of  the  order  was  equally  con- 
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fiistent  with  the  ordinary  transaction  of  the  purchase  of  a  draft, 
or  the  assignment  of  the  debt  against  the  Phoenix  Bank,  to  the 
amount  of  the  order,  and  the  taking  of  the  order  as  a  convenient 
method  of  enabling  the  plaintiff  to  collect  and  receive  the  portion 
of  the  debt  assigned.  The  fact  that  the  plaintiff  became  the 
owner  of  the  debt,  by  agreement  between  him  and  the  Bank  of 
Georgetown,  made  contemporaneously  with  the  delivery  of  the 
check,  imposed  no  new  obligation  upon  the  defendant.  The  Phoenix 
Bank  was  not  bound  to  give  a  written  acceptance  of  the  order. 
Xor  could  it  be  made  liable  upon  the  check  without  a  written  ac- 
ceptance. It  was  bound,  as  it  had  always  been,  to  account  for  the 
fond  ill  its  possession  to  the  Bank  of  Georgetown  or'to  its  assignee, 
and  pay  it  over  on  demand  of  the  legal  owner. 

In  respect  to  the  claim  that  there  was  no  delivery  to  the  plaint- 
iff, at  the  time  of  the  alleged  transfer,  of  any  account  or  docu- 
ment showing  the  claim  intended  to  be  assigned,  it  is  to  be  observed 
that  the  claim  of  the  Bank  of  Georgetown  against  the  Phoenix  Bank 
rested  inopen  account  on  the  books  of  the  respective  banks.  The 
chose  in  action  assigned  was  not  a  note  or  bond  or  other  written 
obligation,  the  retention  of  which  by  the  alleged  assignor  would, 
in  most  cases,  be  strong  if  not  conclusive  evidence  that  the  assign- 
ment had  not  been  completed.  But  an  assignment  of  an  account 
may  be  made  without  writing  or  delivery  of  any  written  statement 
of  the  claim  assigned,  so  as  to  vest  in  the  assignee  a  right  to  pro- 
ceed in  his  own  name  for  the  recovery  of  the  debt,  provided  only 
that  the  assignment  is  founded  on  a  valid  consideration  between 
the  parties.  In  Heath  v.  Uall^  4  Taunt.  327,  Lord  Mansfield 
said  :  "  If  two  men  agree  for  the  sale  of  a  debt,  and  one  of  them 
gives  the  other  credit  in  his  books  for  the  price,  that  may  be  a  very 
good  assignment  inequity;  its  resting  in  parol  is  no  objection.'* 
In  Tibbitsx.  George,  5  Ad.  &  El.  1U7,  a  verbal  assignment  of  a  por- 
tion of  a  debt  was  held  to  be  good.  Lord  Denmak  said:  "None 
of  theanthorities  which  have  been  cited  show  that  it  is  necessary 
that  the  assignment  should  be  in  writing  in  order  to  pass  an  equit- 
able interest,  although  in  very  many  cases  there  was  a  writing."  In 
Crocker  v.  Whitney,  lO^ass.  316,  Jackson,  J.,  speaking  of  an 
assignment  to  the  plaintiff  of  money  of  the  assignor  in  the  hands 
of  the  defendant,  said  :  "  But  there  appears  to  be  no  reason  why 
it  may  not  be  as  well  affected  by  a  verbal  request  or  assignment^ 
And  in  Dunn  v.  Snell,  15  Mass.  481,  it  was  held,  that  the  deliT6'7 
Vol,  XXXVIII— 54 
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of  an  execution  was  a  good  equitable  assignment  of  ajudgmeot; 
and  Parker,  C.  J.,  said  :  '^  It  is  not  doubted  that  this  debt,  upon 
which  this  judgment  was  rendered,  might  have  bec^n  assigned  in 
writing  without  seal,  or  even,  according  to  the  decisions,  without 
writing." 

The  claim  that  there  can  be  no  valid  assignment  of  a  part  of  an 
entire  debt  or  obligation  is  opposed  to  the  well-settled  rule  in  this 
State.  Taylor  v.  Bates,  5  Cow.  376  ;  Wlieeler  v.  Wheeler,  9  id.  34; 
Patlison  v.  Hull,  id.  Ul  \  Field  v.  Mayor,  G  X.  Y.  179.  The 
point  was  ruled  in  the  same  way  by  the  court  of  King's  Bench  in 
Tibbiis  V.  George,  8U2)ra.  The  tendency  of  modern  decisions  is  in 
the  direction  'of  more  fully  protecting  the  equitable  rights  of 
assignees  of  choses  in  action,  and  the  objection,  that  to  allow  an  as- 
signment of  part  of  an  eutire  claim  might  subject  the  creditor  to 
several  actions  to  enforce  a  single  obligation,  has  much  less  force 
under  a  system  which  requires  all  parties  in  interest  to  be  joined  as 
parties  to  the  action.     See  note  to  Morion  v.  Naylor,  1  Hill,  585. 

Wo  come  then  to  the  .principal  remaining  question  in  the  case, 
arising  upon  the  exception  of  the  defendant  to  the  exclusion  on 
the  trial  of  the  record  of  the  District  Court  of  the  United  States 
for  the  southern  district  of  New  York,  offered  to  sustain  the  de- 
fense alleged  in  the  answer  that  the  deposit  in  the  Phoenix  Bank  to 
the  credit  of  the  Bank  of  Georgetown  was  on  the  5th  day  of  Janu- 
ary, 1865,  duly  seized  and  attached  in  pursuance  of  proceedings 
instituted  on  that  day  by  the  United  States,  under  the  act  of  Con- 
gress approved  August  C,  1801,  entitled  "An  act  to  confiscate  prop- 
erty used  for  insurrectionary  purposes,"  and  the  subsequent  act 
approved  July  17,  1862,  entitled  "An  act  to  suppress  insurrection, 
to  punish  treason  and  rebellion,  to  seize  and  confiscate  the  property 
of  rebels,  and  for  other  purposes  ;"  and  that  subsequently,  on  or 
about  the  24th  day  of  January,  1805,  in  pursuance  of  the  decree  of 
the  court  duly  made,  the  defendant  paid  over  to  the  marshal  the 
sum  of  $12,117.38,  the  whole  amount  of  the  credit  of  the  Bank  of 
Georgetown  with  thaPhoenixBank. 

It  appears  by  the  record  of  the  proceeding  in  the  District  Conrt, 
that  on  the  5th  day  of  January,  1865,  a  libe^oi  information  was  filed, 
bv  the  attornev  of  the  United  States  for  the  district  in  which  the 
proceedings  were  instituted,  "Against  the  estate,  property,  monevj 
stocks,  credits  and  effects,  to  wit  :  Against  $15,000  (fifteen  thon* 
sand  dollars),  more  or  less,  belonging  to  the  Bank  of  Georgeiowiii 
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a  corporation  doing  business  in  the  State  of  South  Carolina,  which 
said  tI5,000  is  now  in  cash,  and  is  now  on  deposit  in  the  Phoenix 
Bauk,  a  corporation   doing  business  in   the  city  of  New  York." 
The   information   —  or  libel  of  information,  as     it  isj  called  — 
alleges  a  8eizui*e  by  the  marshal  on  that  day,  by  and  under  the 
sathohty  of  the  president  of  the  United   States,  and  in  obedience 
to  the  iustrnctions  of  the  attorney-general,  and  in  pursuance  of  the 
acts  of  Congress  before  referred  to,  of  "the  estate  and  property, 
uiouey,  stocks,    credits  and  effects  aforesaid,  to  the  end  that  the 
i-Avae  may  be  confiscated,  forfeited  and  condemned,"  as  provided  in 
said  acts.    The   information    then  proceeds   to  set  fortlx  various 
causes  of  forfeitnro  under  the  acts  of  1860  and  1862,  viz. :  Firsts 
that  the  Bank  of  Georgetown  acquired  the  property  seized  with  the 
intent  specified  in  the  act  of  1861,  and  used  and  employed  it  with 
that  intent;  second,    that  the  corporation,   since  the  17th  day  of 
July,  1863,  acted  as  the  fiscal  agent  of  the  confederate  government 
and  of  several  of  the  States  of  the  Confederacy,  and  accepted  such 
agency  from  the  several  States  after  the  date  of  the  ordinances  of 
secession  of  those  States;  thirds  that  since  the  17th  of  July,  1861, 
the  Bank  of  Georgetown,  while  owning  property  in  the  State  of 
New  York,  had  given  aid  and  comfort  to  the  rebellion,  in  the  ways 
and  by  the  acts  set  forth  in  the  information ;  fourth,  that  the  cor- 
poration, after  the  passage  of  the  act  of  July  17,  1862,  being  en- 
gaged m  aiding  and  abetting  the  rebellion,  did  not,  within  sixty 
days  after  the  proclamation  of  the  president  of  July  25,  1862,  cease 
therefrom.     The  information  avers  that  by  reason  of  the  causes 
alleged,  the  ''said  property,  estate  and  effects"  were  liable  to  con- 
fiscation and  condemnation,  under  the  acts  of  Congress,   and  de- 
mands judgment  sentencing  it  to  be  condemned  as  confiscated  and 
forfeited  to  the  United  States.    On  the  same  day  on  which  the  in- 
formation was  filed,  viz. :    January  5, 1865,   a  monition,   so  called, 
was  issued  to  the  marshal,  reciting  the  filing  of  an  information 
against  $15,000,  niore  or  less,  belonging  to  the  Bank  of  George- 
town, "which  said  $15,000  is  now  in  cash,  and  is  now  on  deposit 
m  the  Phoenix  Bank,"  and  directing  the  marshal  to  attach  the  **said 
$15,000,"  and  to  give  due   notice  to  all  persons   claiming  the  same 
or  knowing  or  having  any  thing  to  say  why  the  same  should  not  be 
condemned,  to  appear  before  the  court  in  which  the  proceedings 
were  taken,  on  the  24th  day  of  January,  1865,  at  an  hour  named, 
to  interpose  a  claim  for  the  same  and  make  their  allegations  in 
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that  behalf.  On  the  24th  of  January  the  marslnil  miide  his  returD 
to  the  monition,  that  he  had,  on  the  5th  day  of  January,  1865, 
attjiched  "113,000,  more  or  less,  deposited  in  the  Plioenix  Bank,  be- 
longing to  the  Bank  of  Georgetown,"  and  had  given  dnenoticeas 
required  thereby.  On  the  same  day  a  decree  was  entered  that 
*•  112,117.38,  belonging  to  the  Bank  of  Georgetown,  in  the  State  of 
South  Carolina,  and  now  on  deposit  in  the  Pht^nix  Bank,  in  the 
city  of  Xew  York,  which  said  $12,117,38  has  boen  heretofore  seized 
by  tiie  marshal  in  this  proceeding,  be  and  tlio  same  is  hereby  con- 
demned as  forfeited  to  the  United  States,"  and  directing  a  writ  of 
venditioni  exponas  to  issue,  returnable  February  14,  1805,  and  tha: 
upon  the  return  thereof  the  marshal  pay  into  the  registry  *12,- 
117,  38,  to  abide  the  further  order  of  the  court.  The  decree  recites 
that  it  was  male  upon  default,  and  the  record  does  not  shov  that 
any  proofs  were  taken  of  the  facts  alleged  in  the  information.  The 
venditioni  exponas  was  issued  on  the  day  the  decree  was  entered, 
and  on  the  20th  of  January,  two  days  thereafter,  the  marshal '^- 
turned  that  he  had  collected  from  the  Phoenix  Bank,  f;  12, 117. 38  and 
had  paid  it  to  the  clerk  of  the  court.  On  the  27th  davof  Januan 
a  decree  distributing  the  fund  collected  v/as  made,  awarding  it  in 
equal  parts  to  the  United  States  and  the  informer. 

We  are  of  the  opinion  that  the  record  of  the  confiscation  proceed* 
ings,  if  admitted  in  evidence,  would  have  constituted  no  defense  to 
the  action.  The  claim  of  the  plaintiff  to  the  fund  in  question  had 
its  origin  in  an  assignment  from  the  Bank  of  Georgetown,  made 
May  20,  18G1,  prior  to  the  passage  of  either  of  the  confiscation 
acts,  under  which  the  proceedings  for  forfeiture  were  taken  ;  and 
if  notice  to  the  Phoenix  Bank  was  necessary  to  complete  the  title  of 
the  assignee,  such  notice,  as  the  jury  have  found,  was  given  to  the 
bank  January  4,  18G5,  the  day  prior  to  the  seizure  by  the  marshal. 
The  decree  of  the  District  Court  adjudges  that  the  property  seized 
was  the  property  of  the  Bank  of  Georgetown,  contrary  to  the  fact 
as  found  by  the  verdict  in  this  case.  The  question  arises,  whether 
the  adjudication  of  the  District  Court  concludes  the  plaintiff  from 
contesting  the  fact  that  the  property  condemned  was,  at  the  time 
of  the  seizure  and  decree,  the  property  of  that  corporation.  If  pro- 
ceedings and  judgment  under  the  confiscation  acts  are  strictly  \m 
rem,  it  would  be  difficult  to  deny  the  conclusiveness  .of  the  jnd^ 
ment  in  res|)ect  to  every  material  fact  adjudicated  thereby.  T« 
such  proceedings  all  persons  are  deemed  to  be  parties,  and  persooi 
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claiming  any  right  or  iuterest  hostile  to  the  proceedings  are  bound 
to  come  in  and  assert  such  right  or  interest;  and  failing  to  do  so, 
they  are  conclusively  bound  by  the  judgment  A  judgment  in  retn 
operates  upon  the  status  of  the  subject-matter  involved,  and  len- 
ders it  what  it  declares  it  to  be.  Thus,  the  sentence  of  a  court  of 
admiralty,  having  jurisdiction,  decreeing  a  ship  to  boa  loyal  priae, 
iscoDcIusivc  as  to  every  ground  ol  fact  upon  which  it  proceeds, 
and  until  reversed  on  appeal,  iho  facts  adjudged  are  conclusively 
established  thereby  as  against  the  whole  world.  Bernardi  v.  Mot- 
teux,  Dong.  58 1  ;  Rose  v.  Himely^  4  Cr.  241 ;  Broom's  Leg.  Max. 
920;  2  Smith's  Lead.  Cos.  SOS,  and  cases  cited. 

But  as  we  understand  the  decisions  of  the  Supreme  Court  of  the 
United  States  in  Day  v.  Micouy  18  Wall.  156,  and  Conrad  v.  Wap* 
les,  96  XJ.  S.  279,  confiscation  proceedings  under  the  acts  of  Con- 
gress referred  to,  while  in  the  nature  of  proceedings  in  rem,  operate 
only  to  divest  the  title  and  interest  of  the  party  alleged  to  be  the 
owner  of  the  property  seized,  and  as  against  whom  the  seizure  is 
made,  and  that  judgment  of  confiscation  and  forfeiture  does  not 
divest  the  title  of  third  persons  originating  prior  to  the  seizure,  or 
of  the  real  owner  not  proceeded  against. 

In  Day  v.  Micou  it  was  held  that  the  interest  of  a  mortgagee 
under  a  mortgage  executed  in  1858  was  not  divested  by  proceed^ 
ings  under  the  confiscation  act  of  July  17,  1862,  against  the  owner 
of  the  land  mortgaged  and  a  sale  pursuant  to  the  judgment 
thereon.  Strong,  J.,  in  speaking  for  the  majority  of  the  court, 
after  referring  to  the  seventh  section  of  the  act,  said:  *•'  What  prop- 
erty is  this  thus  brought  within  the  jurisdiction  of  the  District 
Court?  Beyond  doubt  the  property  which  had  been  seized,  that  is, 
the  estate  and  property  of  the  offending  person,  and  no  other. 
*  *  *  It  IS  true  proceedings  in  rem  were  ordered  to  be  instituted 
in  the  District  Court,  but  the  question  remains,  what  was  the  res 
against  which  the  proceedings  were  directed  ?  The  answer  must 
be,  that  which  was  seized  and  brought  within  the  jurisfliction  of 
the  court  A  condemnation  in  a  proceeding  in  rem  does  not  nec- 
essarily exclude  all  claim  to  other  interests  than  those  wliich  were 
seized.  In  admiralty  cases  and  in  revenue  cases  a  condemnation 
and  sale  generally  pass  the  entire  title  to  the  property  condemned 
and  sold.  This  is  because  the  thing  condemned  is  considered  as 
the  offender  or  the  debtor,  and  is  seized  in  entirety.  But  such  is 
not  the  case  in  many  proceedings  which  are  in  rem.    Decrees  of 
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courts  of  probate  or  orphan  courts,  directing  sales  for  the  payment 
of  a  decedeut's  debts  or  for  distribution,  are  proceedings  in  rem 
So  are  sales  under  attachments  or  proceedings  to  foreclose  a  mort- 
gage, qnasi  proceedings  in  rem,  at  least.  But  in  none  of  these 
cases  is  any  thing  more  sold  than  the  estate  of  the  decedent,  or  of 
the  debtor  or  the  mortgagor  in  the  thing  sold.  The  interests  of 
others  are  not  cut  off  or  affected."  The  learned  justice  conclndes 
as  follows:  **  If  then,  as  we  hold,  the  property  and  estate  of  J.  P. 
Benjamin  was  all  that  was  seized,  or  all  that  could  be  seized  aud 
condemned  in  these  confiscation  proceedings,  those  who  held  other 
interests  in  the  land  were  not  bound  to  come  in  and  assert  their 
claims.  Their  interests  did  not  pass  to  the  purchaser  at  the  sale, 
and  they  remain  unaffected  by  the  decree  of  condemnation  and  the 
sale  thereunder." 

Conrad  Y.  Waples  was  ejectment — the  plaintiff  claiming  title 
under  a  deed  executed  by  his  father,  Charles  M.  Conrad,  May  6, 
1862,  of  lands  in  the  city  of  New  Orleans.  The  defendant  claimed 
title  under  a  deed  from  the  marshal  of  the  United  States,  executed 
in  March,  I860,  upon  a  sale  under  a  decree  of  the  District  Court, 
rendered  in  February  of  that  year,  condemning  and  forfeiting  the 
property  to  the  United  States,  as  that  of  Charles  M.  Conrad,  in 
proceedings  under  the  confiscating  act  of  July  17,  1862.  The 
plaintiff  and  his  father,  when  the  plain tiff*s  deed  was  executed, 
were  engaged  in  the  rebellion,  and  so  continued  until  the  close  of 
the  war.  The  father  was  a  member  of  the  Confederate  Congress, 
and  the  plaintiff  was  an  officer  in  the  Confederate  army.  The  ques- 
tion presented  for  decision  was,  whether  the  title  of  the  plaintiff, 
under  his  deed  of  May  6,  1862,  was  divested  by  the  decree  of  Feb- 
ruary, 1865,  condemning  and  forfeiting  the  land  as  the  property  of 
Charles  M.  Conrad,  and  the  salo  thereunder  to  the  defendant,  and 
the  court,  referring  to  and  approving  the  language  of  Strong,  J., 
in  Day  v.  Micoic,  held  that  it  was  not,  and  reversed  the  judgment 
of  the  court  below,  which  sustained  the  defendant's  title.  It  vill 
be  noticed  that  in  this  cose  the  land  was  confiscable  as  against  the 
plaintiff,  who,  as  has  been  stated,  was  an  officer  in  the  Gonfederato 
service,  but  having  been  seized  and  condemned  as  the  property  of 
Charles  M.  Conrad,  the  condemnation  and  sale  did  not,  as  the 
court  decided,  bar  the  plaintiff's  title.  We  understand  the  case  to 
decide  the  principle  that  where  the  property  of  A.,  under  a  title  or- 
iginating prior  to  the  passage  of  the  confiscation  act,  is  seized,  con- 
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demned  and  sold^  in  proccedlDgs  under  these  acts  as  the  property 
of  B.^  the  title  of  A.  is  not  divested  thereby,  although  his  title  was 
derived  from  B.,and  although  A.'s  title  was  sahject  to  confiscation, 
and  might  have  been  divested  by  seizure  and  sale,  in  appropriate 
proceedings  for  that  purpose. 

The  record  of  the  District  Court  was  not  a  defense  to  this  action, 
for  another  reason,  viz. :  The  confiscation  acts  do  not  contemplate 
or  authorize  the  confiscation  of  the  property  of  a  corporation,  and 
no  jurisdiction  was  acquired  by  the  District  Court  to  proceed  for 
the  forfeiture  of  the  debt  owing  by  the  PhcenixBank  to  the  Bank 
of  Georgetown.  That  the  property  of  a  corporation  is  not  con- 
fiscable under  the  confiscation  acts,  was  very  precisely  stated  in  the 
opiaion  of  Mr.  Justice  Stroxo  in  Planters^  Bank  v.  Union  Banky 
IG  Wall  496.  The  opinion  upon  this  point  was  not,  perhaps,  es- 
sential to  the  decision  made;  but  it  cannot  be  supposed,  in  view  of 
the  importance  of  the  subject  and  the  frequent  occasions  upon 
which  the  court  has  been  called  upon  to  consider  the  scope  and 
effect  of  the  confiscation  act,  that  the  remarks  of  Mr.  Justice 
Stroxg  upon  the  subject, in  an  opinion  in  which  the  whole  court  con- 
curred, were  made  without  full  consideration,  or  without  the  acqui- 
escence of  his  associates.  And  considering  the  question  de  novo,  I 
folly  concur  in  the  opinion  of  the  learned  justice  upon  the  point 
stated.  The  title  of  the  act  of  July  17, 1862,  indicates  that  it  re- 
lated to  the  punishment  of  natural  persons  and  to  the  confiscation 
of  the  property  of  individuals  who  are  rebels,  within  the  ordinary 
meaning  of  the  term.  It  was  ^' An  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the  property  of 
rebels,  and  for  other  purposes."  The  first  four  sections  of  the  act 
prescribe  and  regulate  the  punishment  of  persons  committing 
treason,  or  engaging  and  assisting  in  the  rebellion,  and  manifestly 
can  have  no  application  to  corporations.  CJorporations  cannot  suffer 
death  or  be  imprisoned,  as  a  punishment  for  crime.  The  fifth 
section  authorizes  the  seizure  of  the  property  of  six  classes  of  per- 
sons enumerated  in  the  section  :  1.  Of  any  officer  in  the  rebel 
army  or  navy.  2.  Of  the  acting  president  and  other  officers  of  tlio 
so-called  Confederate  States.  3.  Of  the  governor,  members  of  the 
legislature,  or  judge,  of  any  of  the  Confederate  States.  4.  Of 
persons  who,  having  held  any  office  of  honor,  trust  and  profit  in 
the  United  States,  shall  thereafter  hold  any  office  in  the  Confed- 
erate States.    5.  Of  persons  thereafter  holding  any  office  or  agenc; 


432  NEW  YORK, 


Rislej  V.  Phoenix  Bank  of  City  of  New  York. 


under  the  government  of  the  Confederate  States,  or  any  of  the 
several  States  of  the  Confederacy,  subject  to  a  proviso  not  necessary 
to  be  stated.  G.  Of  persons  owning  property  in  a  loyal  State,  etc, 
who  shall  thereafter  assist,  and  give  aid  and  comfort  to  rebellion. 
The  sixth  section  provides  for  the  seizure  of  the  property  of  persons 
who,  having  engaged  in  the  i*ebellion,  shall  not  cease  to  aid  and  abet 
the  same  after  the  expiration  of  sixty  days,  after  proclamation  made 
by  the  president.  The  confiscation  acts  do  not  authorize  the  seizure 
and  confiscation  of  the  property  of  all  rebels.  Under  the  act  of  . 
August  6, 1861,  it  was  only  property  acquired  or  used  by  the  owner 
in  aid  of  the  rebellion,  which  was  made  subject  to  seizure  and  con- 
demnation ;  and  under  the  a;Ctof  July  17,  1SG2,  it  was  the  property 
only  of  the  persons  speciiilly  mentioned  in  the  fifth  and  Mxih 
sections.  It  is  doubtless  true  that  corporations  are  pei'sons,  for 
ce-tain  purposes,  in  contemplation  of  law  ;  and  iis  a  general  rule, 
in  construing  penal  or  other  statutes  relating  to  [lersons,  corpora- 
tions will  be  deemed  to  be  comprehended,  **  when  the  circumstances 
in  which  they  are  placed  arc  identical  with  those  of  natural 
persons."  Beaston  v.  Farmers^  Bank  of  Delaware^  12  Pet  134; 
United  States  v.  Amedy^  11  Wheat.  412,  But  this  is  a  rule  of  con- 
struction merely,  and  yields  to  an  indication  of  a  contrary  intention 
derived  from  a  consideration  of  the  scope  and  purpose  of  the  par- 
ticular statute.  We  are  of  opinion  that  such  indication  does  not 
exist  in  the  confiscation  acts.  The  statutes  of  1861  and  1862  are  in 
pari  materia.  They  relate  to  the  property  of  sentient  beings  pos- 
sessing a  will  impelled  by  motives,  and  capable  of  forming  an 
intent.  As  said  by  Strong,  J.  :  "  Both  of  these  acts  had  in  view 
property  of  natural  persons  who  were  public  enemies,  of  persons 
who  gave  aid  and  comfort  to  the  rebellion,  or  who  held  office  under 
the  Confederate  Government,  or  under  one  of  the  States  compos- 
ing it." 

The  District  Court,  upon  tlie  construction  of  the  confiscation 
acts,  in  directing  the  seizure  and  decreeing  the  confiscation  of  the 
property  of  the  Bank  of  Georgetown,  acted  wholly  outside  of  its 
jurisdiction,  and  the  entire  proceedings,  including  the  seiznre,  con- 
demnation and  distribution,  were  void,  and  constituted  no  justifi- 
cation to  the  defendant  in  paying  over  the  fund  to  the  marshaL 
The  acts  did  not  confer  upon  the  District  Court  general  jurisdic- 
tion to  seize  and  confiscate  enemies'  property.  It  had  no  jurisdic* 
tion  whatever  to  seize  and  condemn  the  property  of  corpomtioDS, 
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but  of  natural  persons  only.  That  the  case  was  not  one  within  the 
jttrisdiction  of  that  court  appeared  upon  the  very  inception  of 
tlie  proceedings.  The  information  disclosed  that  the  property  pro- 
ceeded against  was  the  property  of  a  corporation  ;  the  mandate  of 
the  court  directed  its  seizure  as  the  property  of  a  corporation  ;  and 
it  was  declared  to  be  the  property  of  a  corporation  in  the  final  sen- 
tence of  condemnation.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in  the  cause  (Elliott  t. 
Pienauy  1  Pet.  328),  and  an  erroneous  ruling  or  decision,  in  the 
course  of  the  proceedings,  does  not  render  its  judgment  void  ;  but 
a  court  authorized  by  statute  to  entertain  jurisdiction  in  a  particu- 
lar case  only,  if  it  undertakes  to  exercise  the  power  and  jurisdiction 
conferred  in  a  case  to  which  the  statute  has  no  application,  acquires 
DO  jurisdiction,  and  its  judgment  is  a  nullity,  and  will  so  be 
treated  when  it  comes  in  question,  either  directly  or  collaterally. 
State  of  Rhode  Island  y.  Comm,  Maaaachueetts^  12  Pet  657;  WiU 
eex  Y.  Jakaon  13  id.  511 ;  ITumipson  v.  Whitman,  18  Wall.  457  ; 
Confiscation  Cases  [Stbokg,  J.],  20  id.  107  ;  Chemung  Canal  Bank 
T.  Judson,  8  N.  Y.  254. 

[Omitting  minor  points  of  evidence.] 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur. 

Hon  BY  TBX  Rkpobtbb.  —Another  caae  inToliiiig  prooeedings  under  the  confiscation  act 
ii  Ckofman  ▼.  PUanix  Nal.  Bk.^  85  N.  Y,  437.  Plaintiff  owned  shares  of  defendant's  stock, 
IhB  oertilicate  whereof  was  issaed  to  her  in  1850,  in  her  then  maiden  name,  **  MisS  Verina 
fl.  Moore,'*  which  certificate  she  still  holds.  She  then  resided  in  Newbeme,  N.  C.  She 
raoetnd  the  dividends  on  the  stock  up  to  January  1, 1861,  when  she  married  Mr.  Chapman' 
Up  to  December,  1805,  she  resided  with  her  husband  in  Ashville,  N.  C,  and  in  Talladega 
eoon^,  Ala.,  taking  no  part  In  the  rebellion.  In  February,  1861,  the  U.  S.  marshal,  under 
iof  the  U.  S.  district-attorney,  addressed  a  letter  to  defendant  notifying  it  that 
eighty-four  shares  of  its  sU>c;kand  the  dividends  thereon  belonging  to  **  Ver.  S. 
I,  now  or  late  of  Newbeme,  N.  O/*  A  libel  of  information  was  then  filed  in  the  U. 
&  District  Court  describing  the  stock  as  in  said  letter,  without  giving  the  number  of  the 
eeftifleate,  and  alleging  tliat  the  property  so  seized  belonged  to  '^  Ver.  S.  Moore,  a  rebel," 
wfthont  stating  any  residence,  who,  it  was  alleged,  since  the  passage  of  the  confiscaUoa 
net  of  IflflbS,  had  acted  as  an  oflOcer  of  the  rebel  army,  as  a  member  of  the  C'ongrera  and  as 
a  judge,  commlasfonw  and  agent  of  the  Confederate  States.  The  information  was  not 
^wifled:  Such  proceedings  were  had  thereon  that  a  Judgment  was  entered  by  default, 
eondeniBing  the  property  which  was  described  as  belonging  to  * '  Ver  S.  Moore,**  directing 
the  tmak  to  cancel  the  certificate  issued  to  that  person,  the  number  of  plaintiff^s  certificate 
then  for  the  first  time  given  ;  to  Issue  a  new  certificate  and  to  pay  the  dividends  to 
deik  of  the  court,  and  directing  the  issuing  of  a  writ  of  venditioni  erponat.  Def end- 
obeyed  the  directions  in  the  decree.  Plaintiff  had  no  notice  of  the  pendency  of  these 
.  In  an  action  to  recover  dividends  held,  that  plaintiff's  title  to  the  stock  was 
by  the  oonfiscatlon  proceedings ;  and  that  they  constituted  no  defense.  Thn 
"Tile  oondnsion  we  have  reached  has  ample  justification  in  authority.    Ill 
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Windtor  ▼.  McVtMfh,  98  U.  S.  874,  it  was  held  that  a  aentenoe  of  a  court  a^aliMt  a  partis 
without  hearing  him  or  giTiog  him  an  opportunity  to  be  heard,  is  not  a  judicial 
tlon  of  his  righfas,  and  is  not  entitled  to  rtispect  in  any  uther  tribunal ,  that  the 
acquired  by  the  seizure  of  property  in  a  proceeding  ia  i-em  for  its  oondenmation  for  alk(ed 
forfeiture  is  not  to  pass  upon  the  question  of  forfeiture  abeolutely,  but  to  pass  apoa  the 
question  after  opportunity  has  been  offered  to  its  owner  and  parties  intersated  to  a^fmr 
and  be  heard  upon  the  charges  for  wliich  the  forfeiture  is  claimed,  and  that  to  that  ead 
some  notification  of  the  proceedings,  beyond  that  arising  from  tine  seixnra,  prei  iflii^ 
the  time  within  which  ttie  appearance  must  be  made,  is  essential. 

"In  Day  ▼.  MictJOt  IS  Wall.  IIM,  it  was  held  that  in  oonllsoation  proceedln^i,  wt^f* the 
act  of  1882,  the  property  and  estate  of  persons  not  mnde  partiee  to  the  prooeedis^ 
remained  unaffected  by  the  decree  of  condemnation  and  the  sale  thereunder. 

In  CoHmd  v.  Waplen^  06  U.  S.  870,  certain  real  estate  was  seized  and  oonflaotted,  under 
the  same  act,  in  a  proceeding  against  Charles  Bf .  Oonrad,  as  owner,  and  the  decree  of  con- 
demnation was  held  wholly  invalid  sgainst  his  son,  the  real  owner.  So  in  AtaleyT.'Pftmic 
Bank  of  N.  y.,  83  N.  T.  818,  recently  decided  in  this  court,  certain  properly  was  ooslb- 
cated  in  a  proceeding  against  the  Bank  of  Georgetown,  as  owner,  and  it  ^aa  held  that  the 
decree  of  condemnation  was  wholly  invalid  against  the  plalnUfl  Uisley,  Wbo  wasite- 
owner  at  the  time  of  the  condenmation. 

**  It  will  be  observed  that  in  all  these  cases  the  identical  property  intended  to  be  oooib- 
cated  was  seised,  and  the  name  of  the  supposed  owner  was  in  each  case  inserted  ia  tiw 
information,  and  yet  the  proceedings  were  held  invalid.  The  doctrine  of  these  esses  is 
that  the  proceeding  under  these  acts  is  not  merely  in  rem  against  offending  prapaity,  lo 
as  to  bind  all  persons*  but  that  the  right  to  condemn  property  under  the  ads  depcaii 
upon  the  dsMctiim  of  the  owner,  who  must  be  brought  into  courti  (hat  Iw  naf  have  a 
hearing.'* 


Mbrohants'  National  Bank  of  Whitehall  t.  Hall 

(88  N.  T.  388.) 

Chutranty — eonstruelion  of — continuing  —  r^Uam, 

A  wife  Msigned  to  a  principal  creditor  of  her  largely  insolveiit  huflbtad  ft 
certificate  of  her  stock  in  a  corporation,  '*  as  a  eecaritj  for  the  paymeBt  U 
any  demands  "  the  creditors  "  may  from  time  to  time  have  or  hold  agaiMt* 
the  husband.  Held,  that  this  covered  demands  subsequently  aristng  at 
well  as  contemporaneous  demands,  and  was  not  discharged  by  an  extgisiwt 
of  time  of  payment  by  the  creditor  by  the  renewal  of  notes  in  the  ordinaiy 
coarse  of  business.* 

ACTION  to  foreclose  a  lien  on  stock.    The  head-note  and  cfim^ 
ion  show  the  facts.     The  plaintiff  had  judgment  below. 

JS*  Cowen,  for  appellant.  * 

•  See  Bosl^iM  ▼.  Jtftftrphv  <4ff  Mo.  S7X  8  Am.  Bep.  486  ;  BIrdtall  ▼.  Heoasck 
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JSumti^  Handy  for  respondent 

FoLQBB,  G.  J.  The  difficulty  presented  by  this  case  is  to  deter- 
mine jast  what  the  plaintiff  and  defendant  agreed  to  when  she 
made  and  receired  the  assignment  of  the  stock. 

The  first  question  is,  did  they  mean  that  it  should  be  a  security 
for  debts  of  Hall  that  had  arisen  before  the  making  of  the  pledged 
It  is  true,  as  claimed  by  the  defendant,  that  the  instrument  i» 
prospective,  and  that  such  an  agreement  as  this  does  not  refer  t& 
past  transactions  in  the  absence  of  language  to  that  effect  The- 
application  that  the  defendant  seeks  to  make  of  this  rule  is,  that 
tike  guaranty  applies  to  no  debt  that  arose  before  the  agreement 
was  made.  The  agreement  does  not  in  terms  name  or  describe 
debts  made  before  the  pledge.  It  does  not  in  terms  name  or  de* 
wribe  acts  that  were  done  or  could  have  been  done,  only  before  the- 
pledge.  It  does  speak  of  acts  which,  though  begun  before  the 
agreement,  could  be  continued  and  thus  be  acts  done  after  ita 
making.  When  it  provides  for  demands  that  the  plaintiff  may 
from  time  to  time  have  and  hold  against  Hall,  it  speaks  of  the  act 
of  having  and  holding  a  demand  ;  and  that  is  an  act  that  could  be 
done  after  tho  making  of  tho  agreement,  though  the  demand  arose 
before,  and  though  as  an  act  of  having  and  holding  it,  it  was  begun 
before.  If  Hall  had,  before  the  date  of  the  agreement,  made  his 
note  to  a  stranger,  and  after  that  date  the  plaintiff  had  become  the 
assignee  of  the  note,  tho  plaintiff  would  have  had  and  held  it  after 
tho  making  of  the  pledge.  The  demand  thereon  would  have  fallen 
within  the  language  of  the  agreement ;  whether  within  the  inten- 
tion of  the  parties  to  the  agreement  is  another  question.  It  would 
have  been  a  demand  had  and  held  by  the  plain  tiff"  from  time  to 
time  (that  is,  at  any  or  some  time  during  the  running  of  the  agree- 
ment), against  Hall,  and  so  would  have  been  literally  one  of  the 
demands  spoken  of  by  the  instrument.  It  is  plain  then  that  the 
date  of  origin  of  the  demand  is  not  the  test  whether  the  pledge 
applies  to  it  The  act  of  having  and  holding  is.  Now  that  act 
(the  act  of  having  and  holdmg  after  the  pledge  was  made)  might 
be  done  as  well  of  a  debt  that  arose  before  the  pledge  was  made  aa 
ota  debt  that  arose  afterward,  and  notwithstanding  there  was  alse 
a  having  and  a  holding  of  the  debt  before.  We  see  no  reason  ia 
the  language  of  the  assignment  for  taking  from  the  effect  of  it 
demands  that  arose  before  it  was  made,  if  the  plaintiff  had  and 
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held  them  after  it  was  made.  Tlie  defendant  concedes  tliar.  the 
phrase,  "any  demands  tlio  Merchants*  National  Bank  may  have," 
does  apply  to  debts  existing  at  the  time  of  making  the  pledge. 
She  insists  that  the  phrase  "from  time  to  time"  necessarily  refers 
to  future  debts,  and  thus  limits  the  effect  of  the  phrase  "may  have." 
So  it  might,  if  that  was  the  only  proper  and  necessary  reference  of 
that  phrase.  It  refers  no  more  to  debts  than  it  does  to  the  act  of 
liaving  and  holding  them.  So  it  is  not  the  debt  only  that  it  may 
be  in  the  future  of  the  agreement,  but  also  the  act  of  having  and 
holding ;  and  that  act  may  be  of  that  future  time,  though  it  be  a 
holding  of  a  debt  created  before  the  agreement. 

It  is  said  by  the  defendant  that  there  is  no  presamption  that  8h6 
undertook,  without  any  consideration » to  pay  Hall's  past  debts  when 
the  fair  construction  of  the  language  applies  it  more  properly  to 
future  loans.  This  assumes  the  matter  in  debate,  viz.:  whether  the 
fair  interpretation  of  the  language  does  apply  it  more  properly  to 
future  loans.  We  have  endeavored  to  show  that  it  does  not  So 
far  as  the  existence  of  any  consideration  for  the  agreement  is  to  be 
gathered  from  the  terms  of  it,  it  is  one  as  much  for  the  continued 
holding  of  past-made  debts  as  for  debts  to  be  made  afterward. 
There  is  no  promise  in  the  paper  of  loans,  advances  or  credits.  Nor 
does  the  paper  name  a  condition  of  that  kind.  To  be  sure,  the 
ordinary  guaranty  for  future  advances  is  more  commonly  to  be  met 
with  than  one  for  past  debts.  Yet  a  pledge  of  lands  by  mortgage, 
or  of  personal  property  by  assignment,  as  a  security  for  the  indebt- 
edness of  another  already  incurred,  is  not  a  strange  thing.  The 
terms  of  this  agreement  and  the  course  of  affaira  among  men  do 
not  forbid  a  presumption  of  the  latter  being  the  purpose  of  the 
parties  any  more  than  they  do  the  other.  It  is  urged  that  if  the 
hypothecation  applied  to  past  debts,  the  bank,  the  next  day  after  it 
was  made,  could  have  sold  the  stock  to  pay  Hall's  debts.  This 
position  would  be  more  formidable,  if  with  the  interpretation  of 
the  defendant  the  agreement  did  not  show  her  exposed  to  the  same 
disaster.  Grant  that  the  paper  applies  to  future  debts  alone.  It 
•docs  not  provide  for  their  amount,  or  kind,  or  time  of  credit  HaII 
might,  the  day  after  the  assignment  was  made,  have  drawn  his  sigtit 
draft  or  his  bank  check  in  favor  of  the  plaintiff  to  any  amount  and 
have  thus  put  it  in  the  power  of  the  plaintiff  to  sell  the  stock  tt 
^noe  and  swamp  it. 

We  think  that  the  language  of  the  agreement  is  to  be  interpreted 
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98  applying  the  pledge  to  demands  againet  Hall,  held  and  owned 
by  the  bank  after  the  making  of  it,  though  the  debts  arose  before. 
To  what  extent  conrts  will  go  in  applying  languao^e  to  past  transac- 
tions may  be  seen  in  Nares  v.  Rowles,  14  East,  510. 

The  second  question  is,  did  the  gift  of  time  by  the  plaintiff  ta 
Hall,  for  payment  of  any  debts,  discharge  the  stock  from  liability? 
The  agreement  by  which  the  stock  is  hypothecated  makes  it  a  con«> 
tinaidg  secnrity.  The  words  '^any  "  and  **  may  have  or  bold  from 
time  to  time,"  clearly  have  that  effect.  Douglass  v.  Reynolds,  7 
Pet  113 ;  Agawam  Bank  v.  StreveVy  18  N.  Y.  602.  The  effect  of 
aoootinning  security  is  that  it  applies  to  any  future  transaction 
between  the  parties  that  is  within  the  limits  of  the  agreement.  The 
ingtrument  before  us  is  as  wide  in  limit  as  it  could  well  be.  It  does 
indeed  specify  the  party  for  whose  benefit  it  is  made,  and  the 
person,  Hall,  whose  dealings  with  that  party  are  guaranteed.  It 
also  engages  for  the  payment,  rather  than  the  collection,  of  the  de- 
mands against  Hall ;  though  that  is  hardly  a  narrowing  of  the 
liability  of  the  stock.  By  specifying  the  plaintiff,  a  National  bank, 
as  the  party  for  whose  benefit  it  is  made,  an  implication  arises  that 
tbe  dealings  of  Hall  and  the  bank  are  such  as  are  usual  in  the 
business  of  a  bank  of  loan  and  discount  with  a  borrower  from  it 
This  might  sometimes  operate  to  limit  the  liability  of  the  guarantor. 
Otherwise  than  by  these  there  are  no  limits  expressed  in  the  assignr 
ment  by  which  the  operation  and  effect  of  it  are  held  in.  It  specifies 
no  kind  of  demand,  no  amount,  no  length  of  time  of  any  in-^ 
debtedness,  no  length  of  time  for  which  the  stock  might  be  liable. 
In  the  last  particular  it  was  susceptible  of  a  limit  being  put  upon 
it,  at  any  time  after  it  was  made,  at  the  will  of  the  defendant 
She  might,  by  giving  notice,  have  restricted  it  to  the  demands 
tctnaDy  held  by  the  bank  at  the  time  of  notice.  Mason  v.  PriU 
chard,  2  Gamp.  43G  ;  18  N.  Y.  supra.  As  it  reads,  it  is  unlimited  in 
period.  As  it  particularizes  no  demand,  it  applies  to  '^  debts  suc- 
oessively  renewed.''  Merle  y.  Wells^  2  Oamp.  413.  We  do  not  suppose 
that  these  words  of  Lord  Ellenborouoh  in  that  case  meant  the 
same  as  the  technical  renewals  of  a  matured  note  by  a  bank.  Those 
of  Judge  Story  in  Douglass  v.  Reynolds,  supra,  at  page  125,  come 
nearer,  if  not  quite  to  it :  *'  This  being  a  continuing  guarantee,  in 
which  the  parties  contemplated  a  series  of  transactions,  the  de- 
fendants must  necessarily  have  understood  that  there  would 
be  Buccessiye   advances,    aeoeptances  and    indorsements,    which 
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voald  be  renewed  and  discharged  from  time  to  time/'  It  it 
not  to  be  denied  that  a  guarantor  may  be  held  for  all  that  if 
done  by  or  for  his  principal  that  was  contemplated  by  the 
contract.  N.  U.  Sav.  Bk,  v.  Oillj  16  N.  H.  578.  Nor  is  it 
to  be  denied  that  it  is  contemplated  by  a  continning  contract 
of  gnaranty  that  the  creditor  and  the  principal  will  carry  on  the 
business  provided  for  in  the  manner  in  which  it  has  theretofore,  to 
the  knowledge  of  the  guarantor,  been  transacted.  Id.  ;  Reddish  t. 
Waison,  6  Ohio,  510.  Further  tlian  tiiat,  the  contract  of  contina- 
ing  goaranty  contemplates  that  the  nnptirticularized  transactionf 
of  the  creditor  and  the  principal  will  be  carried  on  in  the  usoai 
course  of  the  business  provided  for.  JV.  ff.  Co.  Bk.  v.  MitcUR^  15 
Oonn.  206 ;  Combn  v.  Wool/,  8  Bing.  156,  seems  to  recogniae  sack 
principle ;  and  so  does  IlaweU  v.  Jones,  1  Cr.  Mees.  ft  Rose.  97* 
See  also,  Fax  v.  Parker.  44  Barb.  541.  The  creditor  here  if  a 
National  bank  and  the  dealings  anticipated  were  in  a  banking  basi- 
uess.  The  general  course  of  business  in  a  community  incloding 
the  universal  practice  of  banks,  is  a  matter  of  which  the  courts  may 
take  judicial  notice.  18  N.  Y.  512.  It  is  a  practice  of  bankip 
eitiier  with  favored  customers  or  with  debtors  who  are  Bot 
ablo  to  pay  at  maturity,  to  renew  the  obligations  on  payment  of  a 
new  discount.  If  the  customer  is  in  good  credit,  it  is  just  as  profit* 
able  and  quite  as  convenient,  to  take  a  new  not^,  withoat  payment 
in  money  of  the  old  one,  and  to  receive  from  him  the  price  ci 
another  discount.  If  the  debtor  is  not  in  good  credit  it  isexpe* 
dient  sometimes  to  keep  his  debt  along  by  renewals,  taking  from 
him  the  discount  at  each  extension.  These  are  gifts  of  time.  R 
was  in  this  way  that  the  plaintiff  gave  time  to  Ebll.  We  have  a 
right  to  assume  that  Hall  was  one  of  these  classes;  that  the  bankand 
he  sought  to  provide  for  such  a  course  of  business  ;  that  the  hy- 
pothecation was  got  to  make  it  safe  for  the  bank  and  give  credit  to 
Hall ;  and  that  it  contemplated  such  a  series  of  transactions.  1%0 
defendant  put  into  the  possession  and  power  of  use  of  the  bankand 
Hall  her  stock  and  the  assignment,  without  any  express  restrictioa 
thereon.  The  legal  presumption  in  such  a  case  is  that  the  partisi 
intrusted  with  it  were  authorized  to  use  it  in  any  legitimate  wi^ 
in  which  it  could  be  made  subservient  to  their  purposes.  18  K. 
T.  513.  She  was  not  perpetually  bound  by  the  pledge  she 
had  made  as  a  continuing  guaranty,  and  could  have  terminated  her 
responsibility  any  time  by  notice.    Id.    Whenever  she  should  hafi 
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done  thaty  the  liability  of  her  stock  would  have  lieen  that  of  a 
tpecific  guarantor  for  the  payment  of  the  very  demands  then  exist- 
ing, and  she  would  then  have  had  a  right  that  they  be  not  changiid 
or  extended  so  as  to  interfere  with  her  right  to  perform  and  be 
snbrogated.  It  was  not  so  with  her  subsisting  guarantee,  made  in 
contemplation  of  the  course  of  dealing  that  was  had  under  it,  and 
to  which  she  is  not  to  be  taken  to  have  been  a  pre-assenting  party. 
So  far  we  hare  gone  npon  the  reading  only  of  the  instrument  of 
pledge  and  the  presumptions  arising  from  what  is  found  in  it. 
When  we  look  into  the  facts  as  they  existed  when  the  parties  made 
their  agreement  and  construe  the  paper  by  the  application  to  it  of 
them,  our  interpretation  is  sustained.  The  defendant  was  a  mar- 
ried woaian,  the  wife  of  the  debtor  Hull.  He  had  some  connection 
with  the  plaintiff  closer  than  a  borrower  merely.  The  plaintiff  was 
s  bank  of  loan  and  discount.  It  was  located  in  an  interior  village. 
Presumably  its  capital  was  small  —  not  over  1(200,000.  Hall  wiis 
liable  to  it  in  one  form  and  another  iu  over  $72,000,  or  over  one- 
third  its  presumed  capital.  His  credit  was  gone.  His  means  were 
not  enough  to  set  it  up  again.  He  and  others  for  whom  he  was 
liable,  or  who  were  liable  for  him  to  the  plaintiff,  were  on  the 
verge  of  actual  insolvency  and  legal  bankruptcy.  The  jilaintiff 
vas  then  holding  debts  against  him,  for  which  it  afterward  took, 
M  collateral  security,  a  pledge  of  shares  of  its  own  capital  stoiok. 
Such  was  its  own  financial  state  that  that  stock  on  sale  only  realized 
forty  cents  on  the  dollar.  It  is  plain  that  the  condition  of  the 
bank  was  such  that  the  main  thought  of  the  managers  of  it  must 
have  been  how  to  save  it  from  ruinous  loss  by  Hall.  The  situation 
was  such  as  is  often  known  to  the  practical  or  judicial  observer,  and 
io  is  the  remedy  that  is  usually  thought  for  and  applied.  The  safety 
of  the  large  accrued  indebtedness  depended  upon  the  continuance 
of  the  debtor  in  business,  in  hope  of  his  future  success.  There 
vas  Ao  thought  of  payment  immediately  or  soon.  The  prac- 
ticable methods  were  to  give  time  on  his  debts  ;  to  give  him  con- 
tinned  and  regnlarly  recurring  support,  favor  and  lenity.  This  was 
so  doubtful  in  prospect  as  to  require  some  consideration  to  move 
the  creditor  thereto.  So  much  of  the  ready  means  of  the  creditor 
was  already  in  the  indebtedness,  as  that  funds  were  not  in  hand  for 
an  actual  loan  of  money  on  new  obligations,  and  an  actual  payment 
of  old  debts  with  that  loan,  though  sufficient  security  had  been 
offered.     When  in  such  ease  the  debtor  is  found  furnishing  col* 
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lateral  security  in  pledges  of  property  by  relatives  or  friends,  or 
guaranties  of  personal  liability,  tbe  inference  is  not  strained,  it  is 
ready,  that  the  attempt  is  to  be  made  to  tide  the  debtor  over  his 
embarrassments,  to  keep  his  head  above  water  until  times  shall 
change,  business  revive,  property  enhance,  depreciated  assets  im- 
prove in  value  and  be  converted.  It  is  idle  to  suppose  that  in  such 
circumstances  the  plaintiff  and  Hall  were  about  to  start  a  new- 
formed  business  relation,  and  that  the  method,  unusual  in  such 
oases,  of  the  pledge  of  the  capital  stock  of  a  manufacturing  cor* 
poration,  was  taken  for  the  safety  of  a  prospective  business.  The 
inference  is  that  the  pledge  of  this  stock  was  sought  and  obtained 
as  a  partial  or  complete  reliance,  while  the  bank,  by  renewals  and 
extensions,  should  carry  along  the  indebtedness  of  Hall.  It  is 
plain  then  that  it  was  meant  by  Hall  and  the  bank  as  a  secnritj 
for  his  indebtedness  then  existing,  and  that  thereafter  to  arise,  in 
whatever  form  the  demands  might  take,  and  after  whatever  re- 
newals, extensions  and  changes.  Compare  this  state  of  facts  with 
the  terms  of  the  paper,  and  they  join  to  support  such  a  pre- 
sumption. It  maybe,  that  the  defendant  had  not  precise  knowledge 
of  the  facts  as  they  then  existed  ;  yet  it  is  to  be  inferred  that  she 
had  a  general  understanding  of  the  state  of  affiiirs,  and  that  she 
executed  the  assignment  in  view  of  them.  The  answer  avers  that 
the  instrument  was  got  from  her  by  unreal  pretenses.  The  testi- 
mony  discloses  nothing  of  it.  No  findings  am  asked  to  that  end. 
And  it  is  to  be  presumed  that  the  assignment  was  obtained  from 
her  fairly,  and  in  view  of  the  condition  of  affairs  then,  existing 
She  is  bound  therefore  by  such  a  construction  of  her  agreement 
as  arises  fairly  from  the  circumstance  in  which  it  was  used  by  her 
authority. 

It  is  well  to  say  that  we  have  given  consideration  to  the  authori- 
ties cited  for  the  defendant.  The  cases  cited  on  the  first  question  we 
have  considered  go  upon  the  language  used  in  the  contract  there, 
and  upon  the  reasons  drawn  from  the  state  of  facts  pecnliar  to  them. 
The  cases  cited  on  the  second  question  are  based  upon  a  principle 
not  denied,  that  a  gift  of  time  to  a  principal  debtor  discharges  the 
surety  ;  but  it  will  bo  found  that  in  them  '*  new  arrangements,  not 
contemplated  at  the  time  of  entering  into  the  guaranties  by  any  of 
the  parties,  arc  introduced  ;  and  thus  the  state  of  circumstanoei 
altered  without  the  contemplation  and  without  the  consent  of  one 
of  the  parties. "      In  these  cases  of  gaaranties,  the  decision  in  om 
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does  not  aid  greatly  in  the  disposition  of  another,  save  as  some 

principle  is  evolved   applicable  to  all  alike.     See  per  Story,  J.,  7 

?et,  supra;  per  Park,  J.,  Hargreave  y.Smee,  6  Bing.  244;  Whitens 

Bank  V.  AfyleSy  73   N.  Y.  335  ;  s.  c,  29  Am.  Bep.  157.    We  have 

not  gone  coanter  to  any  principleB  laid  down  for  the  reading  of  un- 

perspicaoas  contracts,  and  those  are  the  principles  that  apply  to 

these  contracts  of  guaranty  as  well  as  to  others.    Belloni  y.  Free- 

torn,  63  N.  Y.  383.   We  have  felt  the  importance  of  the  case.    We 

state  as  the  conolasion  of  our  judgments,  that  the  courts  below 
made  no  error. 

The  judgment  appealed  from  should  be  aflQrmed. 

Judgment  affirm^ 

AU  concur,  except  Dahfobth,  J.,  not  voting. 


SiBBALD  y.  Bethlehem  Ibok  Ooxpaht. 

(88  N.  Y.  918.) 

AgmhOff  -»  rewwUion  —  right  to  emnpenaaiUm, 

a  tnoker  has  been  allowed  a  reaaonable  time  to  produce  a  parebaaeranA 
a  sale,  and  has  failed  so  to  do,  and  the  principal  in  good  ftdth  and 
Mrly  has  terminated  the  agency,  and  sought  other  assistance  by  the  aid  of 
which  a  sale  is  consummated,  the  fact  that  the  purchaser  is  one  whom  the 
broker  introduced,  and  that  the  sale  was  in  some  degree  aided  bj  bis 
pierioas  unsuccessful  efforts,  does  not  give  him  a  right  to  commissions. 

ACTION  for  commissions.    The  opinion  states  the  facta.     The 
plaintiff  had  judgment  below. 

AB^  Stieknej/j  for  appellant 

Thomas  Hy.  Bdsatt,  for  respondent 

FnrcH,  J.  The  evidence  satisfactorily  shows  that  the  defendant 
employed  the  plaintiff  to  sell  the  steel  rails  of  the  former's  manu- 
facture to  the  Orand  Trunk  Railroad  Oompany.  The  existence  of 
Buch  a  contract  was  strenuously  denied  on  the  part  of  the  appel* 
Imi,  but  the  proofs  establisli  it  and  leave  it  without  substantial 
Vol.  XXXVm  —  56 
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oontradictioQ.  The  plaintiff  swears  that  in  December,  1873»  to 
met  and  was  introduced  to  Mr.  Hant,  the  president  of  the  de- 
fendant corporation,  and  was  requested  by  him  to  use  the  plaintiff's 
exertions  and  interest  in  selling  steel  rails  of  the  Bethlehem  Iron 
Company's  make,  and  particularly  to  the  Grand  Trunk  Raiiwiyof 
Canada,  and  that  the  plaintiff  agreed  to  do  so  if  he  could.  Hani 
was  afterward  examined  and  rloes  not  contradict  this  statement 
Indeed  he  almost  admits  it.  He  says, ''  I  presume  I  was  introdnoed 
to  Mr.  Sibbald  in  December,  1873.  I  have  no  recollection  of  it 
After  my,  introduction  to  him  I  may  have  called  upon  him  in  his 
office  in  New  York.  He  says  I  did,  and  I  accept  his  statement  up 
to  his  sale  of  14th  of  April.''  Mr.  Evans,  in  whose  presence  the 
conversation  detailed  by  plaintiff  took  place,  was  also  examined  as 
a  witness  by  the  defendant  He  admits  the  meeting  on  that  occa* 
sion  ;  that  he  introduced.  Sibbald  to  Hunt  as  a  man  engfigi^^ia 
selling  steel  rails ;  that  several  railways  were  named  as  purchassn 
from  plaintiff,  ^  the  Grand  Trunk  doubtless  among  them ;  *  and 
then  he  adds,  **  I  do  not  remember  that  any  thing  definite  was  said 
as  to  his  selling  any  rails  for  the  Bethlehem  Co.,  but  there  may 
have  been." 

Upon  this  state  of  facts  it  is  very  evident  that  there  wasagenend 
employment  of  the  plaintiff  by  the  defendant  to  sell  its  rails  so  hi 
as  he  was  able,  and  especially  to  the  Grand  Trunk  Railway,  with 
whose  purchasing  officers  he  was  supposed  to  be  in  communicatioB 
and  to  have  influence.  It  follows  that  the  first  alleged  error  oob- 
mitted  npon  the  trial,  that  the  court  refused  a  request  to  direct  a 
verdict  for  the  defendant  on  the  ground  that  the  plaintiff  had  not 
proved  as  to  the  transaction  in  suit  any  employment  by  the  def^ad- 
ant,  cannot  be  so  regarded.  The  general  employment  was  soil* 
ciently  definite  and  broad  to  have  related  and  applied  to  the  sab 
finally  made,  if  indeed  that  resulted  from  plaintiff's  influence  and 
exertion.  Nor  do  we  see  any  fault  in  the  charge  of  the  court  ta 
this  connection,  that  it  was  immaterial  whether  the  broker  wm 
originally  employed,  or  whether,  after  he  had  brought  the  thing 
about,  the  principal  arailed  himself  knowingly  of  the  fruits  of  the 
action  of  the  broker.  This  is  only  saying  that  the  contract  of 
employment  may  be  established  either  by  proof  of  an  express  and 
original  agreement  that  the  senrices  should  be  rendered,  or  by  fitfte 
showing,  in  the  absence  of  such  express  agreement,  a  oonsefaM 
appropriation  of  the  labors  of  the  broker.  Indeed,  the  learned 
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eel  for  the  defendant  very  fairly  and  justly  concedes  that  the  con- 
tnct  may  be  established  in  sook^  cases  **  by  a  mere  acceptance  of 
the  labors  of  a  broker.'' 

It  follows  also  that  there  was  no  error  iv  the  farther  charge  of 
the  coarty  that  the  only  remaining  questio/  was  whether  plaintiff 
was  the  producing  cause  of  the  sale.  H'  ving  been  employed  to 
make  it,  the  only  remaining  inquiry  was  of  necessity  whether 
be  did  make  it  either  directly,  or  as  it«  e?'H)ient  and  producing 
^CKise.  That  inquiry  brings  up  for  our  consideration  what 
the  plaintiff  in  fact  did,  and  what  inferences  r*^  to  be  justly  drawn 
from  the  attendant  circumstances.  The  qucsf  ^n,  simple  up  to  this 
pointy  grows  rapidly  difficult  and  complicated,  partly  by  reason  of 
the  inherent  uncertainty  and  ambiguity  of  the  subject  itself,  and 
partly,  perhaps,  because  of  a  wide  range  of  judicial  discussion  not 
always  entirely  harmonious.  The  learned  judge  ipho  tried  the  case 
at  tl»e  Oirouity  in  his  chaige  to  the  jury,  realized  and  explained  the 
difficulty  of  applying  the  appropriate  legal  rules  to  lUe  particular 
&ctB  of  transactions  like  that  under  discussion. 

It  may  aid  therefore  to  clearness  of  statement  and  accuracy  of 
<M>ncIa8ion,  and  perhaps  remove  some  elements  t>f  debate,  if  we 
oonsider  the  legal  attitude  of  a  broker  employed  to  brvy  or  sell 
property,  and  his  relatiTe  rights  and  duties  as  the  basis  of  his  claim 
for  compensation. 

The  duty  he  undertakes,  the  obligation  he  assumes  as  a  condition 
of  his  right  to  demand  commissions,  is  to  bring  the  buyer  and  sel* 
ler  to  an  agreement  In  that  all  the  authorities  substantially  con- 
cur, although  expressing  the  idea  with  many  differences  of  phrase 
and  illustration.  The  description  and  definition  of  a  broker  ii^- 
Tolres  this  view  of  his  duty.  Story  says,  ''The  true  definition  of  a 
broker  seems  to  be  that  he  is  an  agent  employed  to  make  bargains 
and  contracts  between  other  persons  in  matters  of  trade,  commerce 
or  narigation  for  a  compensation  commonly  called  brokerage." 
Story  GO  Agency,  §  28,  p.  26.  In  PoU  v.  Turner,  6  Btng.  702, 706, 
a  broker  is  more  tersely,  and  quite  accurately,  described  as  ''one 
who  makes  a  bargain  for  another  and  receives  a  comrai^ion  for 
so  doing.''  In  Barnard  v.  Mannot  it  was  said,  that  the  duty  of 
the  broker  oonsisted  in  bringing  the  minds  of  the  ve:\dor  and 
Tendee  to  an  agreement.  34  Barb.  90.  In  Wylie  v.  Marine 
NaUonal  Bank,  61  N.  Y.  416,  it  was  held  that  to  entitle  the  broker 
to  commissions,  he  must  produce  a  purchaser  ready  and  willi.ng  to 
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enter  into  a  contract  on  the  employer's  terms.  This  implies  and 
involves  the  agreement  of  buyer  and  seller^  the  meeting  of  their 
minds,  produced  by  tlie  agency  of  the  broker.  In  Mose,^  v.  Bierling^ 
31  N.  Y.   462,  it   was   declared  that  the  anthorities.clearW  estab- 

m 

lish  the  proposition  that  until  the  broker  has  faithfully  discharged 
the  obligation  assumed  in  the  contract  with  his  principal,  he  is  not 
entitled  to  his  agreed  commission,  and  that  obligation  is  fnltilled 
only  when  he  prodnces  a  party  ready  to  make  the  purchase  at  ^ 
satisfactory  price.  In  Oleniwortb  v.  Luther^  21  Barb.  147,  it  wtis 
declared  that  the  commissions  were  earned  when  the  broker  pro- 
duces to  his  principal  a  party  with  whom  the  owner  is  satisfied,  and 
who  contracts  for  the  purchase  at  an  acceptable  price.  It  was  not 
meant  by  these  cases,  and  we  do  not  mean,  that  the  broker  ninst  of 
necessity  be  present  and  an  active  participator  in  the  agreement  of 
buyer  and  seller  when  that  agreement  is  iictually  concluded.  lie 
may  just  as  effectually  produce  and  create  the  agreement,  though 
absent  when  it  is  completed  and  taking  no  parir  in  the  arrangement 
of  its  final  details.  And  it  is  to  describe  such  instances  that  courts 
have  used  a  different  form  of  expression,  entirely  accurate  in  i  .- 
proper  application,  but  capable  of. being  warped  from  its  obvious 
meaning.  In  Lloyd  v.  Matthews^  51  N.  Y.  132  the  phrase  used  wa5 
that  the  broker  was  entitled  to  reward  when  the  sale  was  eifocted 
through  his  agency  as  the  procuring  cause.  And  in  Lyon  r. 
MitcheU,  36  N.  Y.237,  the  broader  language  is  used  that  his  effort*" 
must  have  led  to  the  negotiations  that  resulted  in  the  purchase  of 
the  vessel.  But  in  all  the  cases,  under  all  and  varying  forms  of 
expression,  the  fundamental  and  correct  doctrine  is,  that  the  doty 
assumed  by  the  broker  is  to  bring  the  minds  of  the  buyer  aod  aeWvr 
to  an  agreement  for  a  sale,  and  the  price  and  terms  on  which  it  i-" 
to  be  made,  and  until  that  is  done  his  right  to  commissions  iIo<  > 
not  accrue.  McGavock  v.  Woodlieff  ,2(}  How.  221;  Barnes  \. 
Roberts^  5  Bosw.  73 ;  Holly  v.  Gosling,  3  E.  D.  Smith,  262 ;  Ja- 
cobs  V.  Kolff,  2  Hilt.  133  ;  Kock  v.  Emmerling,  22  How.  72  ;  Cor- 
ning  v.  Calvert,  2  Hilt.  56 ;  Tnindy  v.  N.  T.  A  Hartf.  SUamhoai 
Co,,  6  Eobt.  312  ;   Van  Lien  v.  BurnSy  1  Hilt  134. 

We  have  been  thus  particular  in  the  examination  and  stau^meoc 
of  the  rule,  Ijecanse  of  a  possible  tendency  growing  oat  of  a  varietj 
of  circumstances  and  modified  forms  of  expression,  togiTe  it  an  ex- 
tent and  meaning  not  at  all  intended. 

It  follows,  as  a  necessary  deduction  from  the  established  rale, 
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that  a  broker  is  never  entitled  to  commissions  for  unsuccessftil  ef- 
forts. The  risk  of  a  failure  is  wholly  his.  The  reward  comes  only 
with  his  success.  That  is  the  plain  contract  and  contemplation  of 
the  parties.  The  broker  may  devote  his  time  and  labor,  and  ex- 
pend his  money  with  ever  so  much  of  devotion  to  the  interest  of 
his  employer,  and  yet  if  he  fails,  if  without  efFecting  an  agreement 
or  accomplishing  a  bargain,  he  abandons  the  effort,  or  his  authority 
is  fairly  and  in  good  faith  terminated,  he  gains  no  right  to  commis- 
sions. He  loses  the  labor  and  effort  which  was  staked  upon 
sacoess.  And  in  such  event  it  matters  not  that  after  his  failure, 
aod  the  termination  of  his  agency,  what  he  has  done  proves  of  use 
and  benefit  to  the  principal.  In  a  multitude  of  cases  that  must 
necessarily  result.  lie  may  have  introduced  to  each  other  parties 
who  otherwise  would  have  never  met ;  he  may  have  created  impres- 
sion?, which  under  later  and  more  favorable  circumstances  natur- 
ally lead  to  and  materially  assist  in  the  consummation  of  a  sale  ;  he 
mav  have  planted  the  very  seed  £rom  which  others  reap  the  harvest; 
but  all  that  gives  him  no  claim.  It  was  part  of  his  risk  that  fail- 
ing himself,  not  successful  in  fulfilling  his  obligation,  others  might 
be  left  to  some  extent  to  avail  themselves  of  the  fruit  of  his  labora. 
As  was  said  in  Wi/HeY.  Marine  National  Bank,  61  N.  Y.  416,  in 
such  a  case  the  principal  violates  no  right  of  the  broker  by  selling 
to  the  first  party  who  offera  the  price  asked,  and  it  matters  not  that 
sale  is  to  the  very  party  with  whom  the  broker  had  been  negotiat- 
ing. He  failed  to  find  or  produce  a  purchaser  upon  the  terms  pre- 
scribed in  his  employment,  and  the  principal  was  under  no 
obligation  to  wait  longer  that  he  might  make  further  efforts.  The 
failure  therefore  and  its  consequences  were  the  risk  of  the  broker 
only.  This  however  must  be  taken  with  one  important  and  neo« 
essary  limitation.  If  the  efforts  of  the  broker  are  rendered  a  failure 
by  the  fault  of  the  employer  ;  if  capriciously  he  changes  his  mind 
after  the  purchaser,  ready  and  willing,  and  consenting  to  the  pre- 
scribed terms,  is  produced  ;  or  if  the  latter  declines  to  complete  the 
contract  because  of  some  defect  of  title  in  the  ownership  of  the  sel- 
ler, Fome  unremoved  incumbrance,  some  defect  which  is  the  fault 
of  the  latter,  then  the  broker  does  not  lose  his  commissions.  And 
that  upon  the  familiar  principle  that  no  one  can  avail  himself  of 
the  non -performance  of  a  condition  precedent,  who  has  himself  oc- 
casioned its  non-performance.  But  this  limitation  is  not  even  an 
exception  to  the  general  rule  affecting  the  broker's  right,  for  it  goes 
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on  the  ground  that  the  broker  has  done  his  duty,  that  he  hts 
brought  buyer  and  seller  to  an  agreement,  but  that  the  contract  is 
not  consummated  and  fails  through  the  after-fault  of  the  seller. 
The  cases  are  uniform  in  this  respect-.  Moses  v.  Burling^  OlmU» 
worth  V.  Luther y  Van  Lien  v.  Bums,  supra. 

One  other  principle  applicable  to  such  a  contract  as  existed  m 
the  present  case  needs  to  be  kept  in  view.  Where  no  time  for  Om 
continuance  of  the  contract  is  fixed  by  its  terms,  either  party  is  ifc 
liberty  to  terminate  it  at  vill,  subject  only  to  the  ordinary  require 
ments  of  good  faith.  Usually  the  broker  is  entitled  toa&irani 
reasonable  opportunity  to  perform  his  obligation,  subject  of  course  t» 
the  right  of  the  seller  to  sell  independently.  But  having  been  granted 
him,  the  right  of  the  principal  to  terminate  his  authority  is  absolot^ 
and  unrestricted,  except  only  that  he  may  not  do  it  in  bad  faith,  and 
as  a  mere  device  to  escape  the  payment  of  the  broker's  commissioBC 
Thus,  if  in  the  midst  of  negotiations  instituted  by  the  broker,  and 
which  were  plainly  and  evidently  approaching  success,  the  selkr 
shonld  revoke  the  authority  of  the  broker,  with  the  view  of  con* 
eluding  the  bargain  without  his  aid,  and  avoiding  the  payment  of 
commissions  about  to  be  earned,  it  might  well  be  said  that  the  doe 
performance  of  his  obligation  by  the  broker  was  purposely  prevented 
by  the  principal.  Bat  if  the  latter  acts  in  good  faith,  not  seeking 
to  escape  the  payment  of  commissions,  but  moved  fairly  by  a  vieir 
of  his  own  interest,  he  has  the  absolute  right  before  a  faaigain  b 
made  while  negotiations  remain  unsuccessful,  before  commissioiit 
are  earned,  to  revoke  the  broker's  authority,  and  the  latter  cannot 
thereafter  claim  compensation  for  a  sale  made  by  the  principdy 
even  though  it  be  to  a  customer  with  whom  the  broker  nnsnooess- 
fully  negotiated,  and  oven  though,  to  some  extent,  the  seller  might 
justly  be  said  to  have  availed  himself  of  the  fruits  of  the  hroker^s 
labor.  Thus  in  Satterfhwaite  v.  Vreelafid,  3  Hun,  152,  it  wis 
held  that  the  broker  earned  his  commissions  by  making  a  sale  on 
the  terms  fixed  by  the  principal  while  the  authority  continned. 
Judge  Daxiels  said,  and  we  think  correctly,  that  *'  to  maintain  a 
claim  by  the  broker  for  his  commissions,  it  uas  necessary  that  he 
should  be  able  to  show  that  he  had  cither  procured  a  purchaser  for 
the  property  at  the  price  for  which  he  was  empowered  to  sell,  or 
that  the  defendant  had  deprived  him  of  the  opportunity  todosa 
while  the  privilege  lasted.''  In  that  case,  after  the  termination  of 
the  broker's  authority,  the  principal  sold  to  the  person  with  whon 
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the  broker  had  negotiated  at  a  less  price ;  and  it  was  held  that  he 
bad  a  right  to  do  so,  unless  his  action  was  a  mere  device  to  escape 
the  payment  of  commissions.  Any  other  rule  would  prolong  a 
contract  with  a  broker  indefinitely.  Ko  man  bould  know  when  he 
was  freed  from  its  obligations,  and  a  liability  would  be  imposed  not 
contained  in  the  terms  of  the  contract,  and  essentially  perverting 
itsl^itimate  construction. 

We  may  now  apply  these  principles  to  the  facts  of  the  present 
case.    The  plaintiff  began  his  efforts  to  sell  the  steel  rails  of  the 
Bethlehem  Iron  Company  very  soon  after  authority  was  given  him: 
In  the  latter  part  of  December,  1873,  he  went  to  Canada,  and  pro- 
posed to  Mr.  Brydges,  who  was  managing  director  of  the  Grand 
Tmnk  Railway,  to  sell  him  the  steel  rails  of  the  defendant's  man- 
afiiotore.     Brydges  declined  the  proposition,  saying  he  was  not 
then  in  the  market,  but  when  he  was,  would  let  plaintiff  know. 
On  the  5th  of  January,  the  defendant  having  reduced  its  price  and 
filed  it  at  |II08  per  ton,  plaintiff  wrote  to  Brydges  telling  him  of 
the  reduction  and  that  the  defendant  offered  to  sell  at  $108  cur- 
rency.   At  the  close  of  his  letter  the  broker  adds,  "  I  think  a  firm 
cash  offer  of  $105  to  $107  currency   would  be  accepted   by   the 
Bethlehem  Iron  Company/*    This  suggestion  is  severely  criticised 
by  the  appellant's  counsel  and  with  some  apparent  reason.     The 
broker  was  bound  to  maintain  a  steady  fidelity  to  the  interests  of 
his  principal.     He  had  no  right  to  sacrifice  the  interest  of  the  latter 
for  the  benefit  of  the  buyer,  and  yet  it  may  well  be  that  buyer  and 
seller  could  only  be  brought  to  the  consent  of  a  bargain  by  some 
moderate  concession  as  to  price,  and  that  the  broker  acted  fairly, 
in  view  of  his  talk  with  Hunt  about  a  reduction,  in  making  the  sug- 
gestion  which  is  assailed  as  a  violation  of  duty.     On  the  9th  of 
January  plaintiff  again  wrote  Brydges  that  defendant  was  anxious 
for  an  order,  and  inclined  to  accept  a  reduction.     On  February  otli 
the  broker  again  wrote  substantially  the  same  thing.     Between  the 
30th   of  that  month  and  the  8th  of  March  he  was  in   Montreal 
having  other  business  for  other  parties  and  accomplished  nothing. 
On  the  7th  of  April  he  received  a  telegram  from  Brydges  asking 
the  price  of  one  thousand  tons  of  steel  rails,  **  either  of  English  or 
American  manufacture,"  for  immediate  dcliverv.     This  seemed  a 
hapektl  inquiry.     Plaintiff,  after  getting  a  price  from  Evans,  tele- 
graphed an  offer  for  the  defendant  at  $106  currency.     At  the  same 
time  the  plaintiff  wrote  Brydges,  repeating  the  offer  but  also  trans* 
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milting  offers  by  otiier  parties  of  English  rails.  What  that  meant, 
and  what  its  effect  on  defendant's  interests  was,  is  made  plaui  by 
the  further  fact  that  no  order  came  for  the  defendant's  raik,  bat 
Sibbald  bought  for  the  Grand  Trunk,  on  the  11th  of  April,  live 
hundred  and  twenty  tons,  and  on  the  14th  of  April  eighty  tons  of 
English  rails.  Meanwhile,  and  on  the  11th  of  April,  he  caused  to 
be  sent  to  the  Grand  Trunk  Sailway  a  broken  piece  of  defendant's 
rail  to  show  the  quality  of  the  steel.  On  the  2l8t  of  April  he  wrote 
to  Hannaford,  the  chief  engineer  of  the  Grand  Trunk,  explaining 
the  object  of  sending  the  fractured  rail,  and  that  the  defendant 
would  roil  to  that  company's  section,  and  if  required,  punch  or  bore 
holes  round  in  rails. 

On  or  about  the  23d  of  April,  1874,  plaintiff  received  a  telegmn 
from  the  Grand  Trunk  Railway,  asking  upon  what  terms  one 
thousand  tons  of  steel  rails  of  the  Bethlehem  Iron  Company 
would  be  delivered  at  Portland.  On  the  same  day  he  telegraphed  to 
the  defendant  to  know  the  lowest  price,  and  stating  that  the  raik 
inquired  about  were  for  the  Grand  Trunk.  Just  such  an  inoident 
had  occurred  once  before,  as  wo  have  seen,  and  nothing  had  come 
of  it.  At  that  time  a  price  had  been  named  but  no  purchase  bad 
resulted.  Was  it  unreasonable  if  the  patience  and  confidence  of  the 
principal  became  exhausted  ?  Mr.  Hunt  telegraphed  that  he  woold 
sec  plaintiff  the  next  day.  He  did  so,  and  in  that  interview  de- 
clined to  name  a  price,  or  negotiate  further  throngh  plaintiff.  On 
thai  same  day  the  latter  telegraphed  and  wrote  to  the  Grand  Tmnk 
otficers  tiiat  the  Bethlehem  company  declined  to  name  a  price. 
Thia  ended  tlio  agency,  terminated  tho  contract  ;  left  each  part? 
at  entire  liberty,  if  the  action  of  the  defendant  was  within  its  legal 
rights  and  exercised  fairly  and  in  good  faith. 

TheofTorts  of  the  plaintiff  had  been  thus  unsucces-sful.  He  had 
not  made  a  bargain,  he  had  failed  to  bring  buyer  and  seller  to  an 
agreement,  after  having  had  four  months  of  opportunity,  and  noir 
his  authority  was  terminated  without  his  having  earned  commis- 
sions. Very  plainly  he  had  acquired  no  right  to  them,  and  conld 
acquire  no  right  to  them  from  any  thing  which  might  happen  in 
the  future,  unless  upon  the  sole  and  only  ground  that  the  defendant 
terminated  the  agency  in  bad  faith  and  as  a  device  to  get  the  benefit 
of  plaintiff's  labors  vvitliont  j)aying  for  them.  It  is  difficult  toeoe 
how  that  could  be  maintained,  and  yet  in  his  charge  to  the  juiy, 
the  trial  judge  called  attention  to  the  claim  that  on  this  same  23d 
of  April.  EvanS;  who  as  broker  made  the  final  sale,  and  who  hmi 
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learned  on  the  street  tliat  the  Grand  Trunk  Railway  was  in  the 
market  for  steel  rails,  wrote  that  fact  to  the  defendant  and  began 
the  negotiations  which  ended  in  a  sale.  He  did  write  such  a  letter 
to  Hunt,  but  it  is  plain  that  the  latter  did  not  i-eceive  it  until  the 
2oth  at  the  earliest,  and  not  until  after  he  had  terminated  plaintiff's 
agency.  He  could  not  therefore  have  been  influenced  by  it,  and  the 
evidence  of  bad  faith  had  nothing  left  on  which  to  rest  except  tl^e 
fact  of  the  actual  sale  to  the  Orand  Trunk  Bailway  on  the  13th  of 
May,  which  sale  was  made  through  Evans  and  his  brokerage  paid. 

Keeping  in  view  this  state  of  facts,  we  arc  prepared  to  consider 
certain  other  alleged  errors  in  the  final  disposition  of  the  case.  The 
court  was  asked  to  direct  a  verdict  for  the  defendant  on  the  ground 
that  although  the  plaintiff  had  first  applied  to  the  defendant  for 
the  price  of  the  rails,  the  defendant  was  entirely  at  liberty  to  re- 
fuse his  services  and  make  a  sale  itself,  directly  or  through  another 
broker.  The  request  was  refused.  We  cannot  quite  say  that  this 
was  error  in  view  of  the  possible  question  of  bad  faith  in  terminat- 
ing the  agency.  Slender  as  may  have  been  its  foundation,  there 
was  perhaps  enough  in  the  circumstances  of  the  case  and  the  facts 
of  the  transaction  to  make  it  proper  to  submit  that  question  to  the 
jury.  It  was  a  question  peculiarly  within  their  province,  and  which 
the  court  conld  hardly  be  justified  in  withholding  from  their cou- 
Bideration. 

The  court  was  then  asked  to  charge  that  the  defendant,  under 
the  circumstances,  hud  the  riffhtto  refuse  to  use  the  services  of  Mr. 
Sibbald,  if  the  action  was  taken  in  good  faith,  without  any  intent 
to  deprive  him  of  his  commission.  The  proposition  involved  in 
this  request  was,  us  we  have  already  shown,  entirely  accurate  and 
sound,  and  should  have  l)een  so  presented  to  the  jury.  The  trial 
judge  however  was  unwilling  to  so  charge  without  adding  a 
material  qualification.  He  said,  ''I  cliarge  thivt  proposition,  but  I 
charge  it  with  a  qualification,  tluit  the  defendant  had  no  right  to 
refuse  to  avail  itself  of  those  thin^rs  which  the  broker  had  done  and 
then,  indirectly  —  no  matter  whether  in  good  faith  or  bad  faith  — 
bv  other  channels,  avail  itself  of  the  efforts  of  the  broker  with 
whom  it  has  declined  to  continue  the  negotiation.'^  There  was  an 
exception  both  to  the  refusal  to  charge  and  to  the  qualification 
added. 

It  is  apparent  that  the  request  and  the  charge,  taken  together, 
plainlv  instructed  the  jury  two  things;  6rst,  that  a  seller  cannot^ 
'  Vox..  XXXTIII  —  57 
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eyen  in  good  faith,  terminate  the  anthoritj  of  a  broker  and  effect  a 
Bale  afterward  through  other  agencies,  and  freed  from  any  liability 
to  the  broker,  if  in  the  making  of  such  after-sale  the  lattei^s  pre- 
Tions  unsuccessful  efforts  are  in  fact  useful  and  aid  and  assist  in 
the  final  bargain  ;  and  second,  that  the  circumstances  of  the  cub 
were  such  as  to  justify  the  inference  that  in  the  sale  actually  made 
the  seller  did  in  fact  avail  himself  of  the  preyious  labors  of  the 
broker.  This  last  projiosition,  without  being  distinctly  asserted, 
was  plainly  assumed  as  the  basis  uponwhicli  the  qualification  of 
the  request  to  charge  rested  and  was  rendered  necessary.  The 
practical  result  of  the  instruction  thus  given  was  in  hostility  to  the 
conclusions  we  have  derived  from  the  authorities.  It  madejm- 
material  the  good  faith  of  the  defendant  in  terminating  the  authority 
of  the  broker,  and  explicitly  denied  such  right  as  affecting  commis- 
sions, if  the  after-sale  was  in  fact  aided  and  assisted  by  the  plaintiffs 
previous  unsuccessful  efforts.  The  test  of  the  right  to  recover  is 
changed  from  the  question  of  the  principal's  good  faith  in  ter- 
minating the  agency,  to  the  question  whether,  notwithstanding 
that  fact,  the  new  and  independent  sale  was  helped  and  benefited 
by  the  previous  action  of  the  broker.  The  logical  result  of  soch  a 
doctrine  would  be  to  prevent  the  defendant  from  ever  making  a 
sale  of  steel  rails  to  the  Grand  Trunk  Railway,  except  on  condition 
of  paying  a  commission  to  the  plaintiff.  For  the  ono  only  nsefnl 
thing  which  he  did  was  to  introduce  the  Bethlehem  rails  to  the 
notice  of  that  railway  company.  There  could  be  no  sale  thereafter 
whicb  would  not  be  as  much  due  to  such  original  act  of  the  broker 
as  the  one  in  question.  It  could  always  be  said  with  equal  tmth 
that  the  iron  company  was  availing  itself  of  tlio  broker's  labor.  Tbe 
doctrine  asserted  permits  a  recovery  for  unsuccessful  efforts,  for 
trying  to  effect  an  agreement  without  accomplishing  one,  for  merely 
asking  a  purchaser  to  buy  without  getting  his  assent,  because 
though  the  agency  had  ended  without  commissions  earned,  a  later 
and  independent  negotiation  was  probably  easier  and  more  likely 
to  succeed  by  reason  of  such  previous  efforts.  The  charge  had  a 
clear  tendency  to  mislead  the  jury.  Because  the  broker  originally 
brought  the  Bethlehem  rails  to  the  notice  of  tho  Grand  Tmnk 
purchasing  officers,  and  thereafter  accomplished  nothing  more  thaa 
to  lessen  the  principal's  price  and  sell  the  rails  of  its  rivals  toihe 
proposed  customer,  he  i^^  lield  entitled  to  recover  commissions  on  a 
sale  made  without  his  intervention  and  after  bis  agency  bad  been 
fairly  and  lawfully  terminated.   Grant  that  what  he  did  may  josily 
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be  said  to  have  aided  in  the  making  of  the  after-sale,  yet  that  does 
not  furnish  gronud  for  recovery,  as  we  have  already  seen.  If  it 
did,  such  an  a|;ency  might  pass  utterly  beyond  the  principal's  con* 
trol.  The  trial  judge,  in  the  earlier  part  of  his  charge,  had  stated 
the  general  rule  correctly,  and  as  we  hold  it  should  be.  He  said  to 
the  jury,  '*  If  yon  find  from  the  evidence  in  any  given  case,  that 
the  broker  has  failed  to  carry  out  any  particular  transaction,  and 
that  his  efforts,  although  he  may  have  introduced  the  parties,  have 
terminated,  and  that  he  has  not  succeeded  in  making  the  trade, 
then  the  principal  has  a  perfect  right  to  resort  to  other  sources  for 
the  purpose  of  effectuating  that  trade.''  If  the  charge  had  stopped 
here  no  error  would  have  been  committed.  But  it  did  not  stop 
here.  At  its  very  close,  and  as  the  last  words  left  with  the  jury, 
the  doctrine,  before  correctly  announced,  is  qualified  by  the  intro- 
doction  of  a  new  and  wrong  element  which  could  scarely  f^il  to 
lead  the  jury  astray.  It  not  only  denied  that  unearned  commissions 
were  fiually  cut  off  by  a  termination  of  the  broker's  authority  ex- 
ercised in  good  faith,  but  confusing  the  essentially  different  ideas 
of  an  endeavor  to  make  some  sale,  and  negotiations  about  a  par- 
ticular sale,  assumed  that  the  last  existed  when  the  authority 
terminated,  and  on  that  unwarranted  assumption  asserted  the  right 
to  commissions  on  the  sale  actually  made.  He  should  have  sub- 
mitted ihe  question  of  good  faith  in  terminating  the  agency  to  the 
jnry,  and  told  them  if  they  found  that  fact,  that  no  commissions 
could  accrue  on  the  after-sale,  however  much  in  making  it  the  seller 
availed  himself  of  the  previous  labors  of  the  broker. 

If  after  the  broker  has  been  allowed  a  reasonable  time,  within 
which  to  produce  a  buyer  and  effect  a  sale,  he  has  failed  to  do  so, 
and  the  seller  in  good  faith  and  fairly  has  terminated  the  agency 
and  sought  other  assistance  by  the  aid  of  which  a  sale  is  consum- 
mated, it  does  not  give  the  original  broker  a  right  to  commissions, 
because  the  purchaser  is  one  whom  he  introduced  and  the  final  sale 
is  in  some  degree  aided  or  helped  forward  by  his  previous  unsnc- 
cessful  efforts.  If  the  charge  was  intended  to  mean  this,  and  no 
more  tlian  this,  the  language  chosen  was  unfortunate,  for  its  direct 
tendency  was  to  convey  to  the  jury  an  entirely  different  idea  and  one 
with,  which  we  do  not  concur.  For  this  error  the  judgment  should 
be  reversed. 

Judgment  reversed ;  new  trial  granted,  costs  to  abide  the  event. 

Judgment  reversed* 
All  concur,  except  Rapallo,  J.,  absent. 
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Company. 

(8»  X.  Y.  44)0.) 

Water-courge  —  riparian  rights  —  diversion  for  supplying  loeomotitet. 

An  upper  riparian  owner  on  a  stream  haa  no  right  to  divert  the  water,  If 
pipes  and  reservoirs,  for  the  use  of  his  locomotive  engines,  to  the  detrimeat 
of  a  lower  proprietor,  a  mill  owner ;  and  such  conduct  may  he  enjoined.* 

ACTION  to  restrain    diversion  of  water.     The  head-note  di«r 
closes  tlie  case.     The  injunction  issued  below. 

Samuel  Handy  for  appellant. 
Moses  Taggart^  for  respondent 

Danforth,  J.  The  argument  in  behalf  of  the  appellant  raises 
no  doubt  as  to  the  correctness  of  the  judgment  rendered  by  the 
Supreme  Court,  or  its  conformity  to  well- settled  rules  of  law  and 
equity.  The  diversion  of  the  water  is  conceded  ;  the  jury  have 
found  that  it  was  injurious  to  the  plaintiff  ;  he  was  therefore  en- 
titled to  damages  already  sustained.  It  was  continuous  and  under 
a  claim  of  right ;  and  to  prevent  further  injury  preventive  relief  WM 
proper,  for  without  it  there  would  be  vexatious  litigation  and 
multiplicity  of  suits.  Story  Eq.  Jur.,  vol.  2,  §  927 ;  (rardner  v.  AVip- 
burgh,  2  Johns.  Ch.  162;  7  Am.  Dec.  o2G  ;  Stvindon  Water-trorks 
Co,  V.  W.d'  B.  Canal  Co,,  L.  R.,  7  Eng.  &  Ir.  App.  687  ;  Campbell  f^ 
Seaman,  63  N.  Y.  568  ;  s.  c,  20  Am.  Rep.  567.  The  plaintiff  has 
obtained  nothing  more;  nor  has  tlie  court  in  its  decision  gone  beyond 
the  issues  in  the  action.  In  measuring  the  rights  and  obligations  of 
the  defendant,  it  was  treated  as  a  riparian  proprietor,  for  the  pur- 
pose of  enjoying  the  powers  especially  granted  to  it,  and  such  us 
might  be  necessary  to  carry  those  powers  into  effect.  This  was 
proper  in  view  of  the  concession  by  the  plaintiff  that  the  defendant 
was  the  owner  of  the  land  upon  which  the  water  was  drawn.  How 
it  became  such  owner,  whetlier  by  purchase  or  by  proceedings  under 

*  Sph  (itn  n,-  Kmporia  r.  S'xirn  rS5  Kans.  5S8),  37  Am.  Rep.  365. 
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the  statute  (Laws  of  1850,  chap.  140,  §  14)^  does  not  appear.  The 
court  therefore  was  not  called  upon  to  determine  what  the  defend- 
ant's position  would  have  been  if  the  lands  had  been  acquired 
nnder  the  statute,  supra,  and  properly  regarded  the  question  a& 
one  to  be  determined  by  the  law  regulating  the  rights  of  upper  and 
lower  riparian  ownei*8.  That  law  is  well  settled,  and  in  defining 
it  the  authorities  cited  by  the  parties  to  this  appeal  agree.  Each 
has  a  right  to  the  ordinary  use  of  water  flowing  past  his  land,  that 
is,  ad  lavandum  et  ad  potandum^  for  domestic  purposes  an&  his 
eatUe,  although  some  portion  may  be  thereby  exhausted  ;  and  this 
1180,  without  regard  to  the  effect  which  such  use  may  have  upon 
Ae  lower  owner.  The  water  may  also  be  used  for  irrigation  or  for 
■anafsctnring  parpoi^.  The  cases  oited  by  the  appellant  are 
abundant  to  show  this,  but  in  every  one  the  irrigation  is  of  the  land 
to  which  the  right  to  use  the  water  is  an  incident,  or  with  which 
the  manufacturing  purpose  is  connected,  but  even  this  privilege 
cannot  be  exercised  if  thereby  the  lawful  use  of  the  water  by  a 
lower  proprietor  is  interfered  with  to  his  injury.  Miner  v.  Oilmour, 
Vl  Moore  P.  C.  156 ;  Tylm-  v.  Wilkinsony  4  Mason,  397.  Now  in 
the  case  before  us  the  defendant  has  done  something  more  ;  it  has 
not  been  content  with  exercising  this  privilege  ;  it  has  diverted  a 
considerable  portion  of  the  stream,  not  for  any  use  upon  the  land 
past  which  it  flows,  but  for  the  transaction  of  its  business  in  other 
places  and  for  purposes  in  no  respect  pertaining  to  the  land  itself. 
The  pipes  and  reservoirs  of  the  defendant  are  not  laid  or  constructed 
for  the  mere  purpose  of  detaining  the  water  a  short  time,  or  apply- 
ing it  to  machinery  or  other  object  upon  the  land  itself,  and  after- 
ward restoring  it,  but  for  facility  in  filling  the  defendant's  loco- 
motives, in  order  that  they,  with  power  generated  from  it,  may  pass 
as  the  interest  of  the  defendant  may  require,  to  the  east  or  west,  re- 
turning no  portion  of  it,  oven  in  the  form  of  vapor,  to  the  stream 
from  which  it  was  taken.  So  far  as  the  plaintiff  is  concerned,  it 
has  carried  away  from  his  premises  the  water,  as  effectually  as  if 
it  had  been  turned  into  another  channel  and  discharged  at  Albany 
or  Buffalo;  and  from  this,  as  the  jury  has  found,  he  has  sustained 
damage.  Not  only  this,  but  it  has  been  done  under  a  claim  of 
right  by  the  defendant,  which  if  acquiesced  in  by  the  plaintiff  would 
in  course  of  time  ripen  into  a  realty  and  defeat  the  incident  of  his 
property — the  right  of  the  plaintiff  as  riparian  owner  to  have  the 
water  flow  as  it  had  theretofore  been  aoousfomed  to  flow.     For   in 
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that  case,  although  the  defendant  could  not  claim  the  right  u 
riparian  proprietor^  it  might  claim  it  by  prescription  ;  and  to  pre- 
vent this  result,  also,  the  plaintiff  had  a  clear  right  to  an  injunction. 
The  terms  of  the  one  granted  are  sufficiently  well  guarded.  The 
defendant  is  "  restrained  "  only  *^  from  diverting  the  water  to  the  in- 
jury of  the  plaintiff/'  But  the  learned  counsel  of  the  appellant  con- 
tends that  inasmuch  as  both  plaintiff  and  dcfendan  t  require  the  water 
for  artificial  as  distinguished  from  natural  uses — the  one  as  a  power 
for  mill  purposes,  the  other  as  material  or  the  means  of  producing 
power  for  railroad  purposes,  it  may  be  abstracted  by  the  defendant, 
even  to  the  other's  injnrv,  although  he  concedes  the  rule  would  be 
different  if  the  plaiutifl  required  the  water  for  natural  purposes.  It 
is  ditlicult  to  see  how  such  a,  distinction  can  be  maintained.  The 
))i:iiiitiff  requires  the  current  because  its  momentum  supplies  power. 
'I  ho  defendant,  as  riparian  owner,  has  no  riofht  to  remove  the  water 
and  so  dinrinish  it.  If  the  defendant's  use  was  for  natural  purpoeeB, 
there  might  be  some  reason  for  giving  it  priority  ;  but  this  is  not 
])retc'nded.  To  justify  a  use  beyond  that,  a  grant  or  license  woold 
he  necessary.  The  defendant  exhibits  neither,  but  in  its  answer 
asserts  that  its  use  has  been  adverse  to  the  plaintiff  for  more  than 
twenty  years.  The  evidence  does  not  sustain  the  claim.  As  to  it, 
tiierefore,  the  case  presents  no  exception  to  the  rule,  that  a  riparian 
])roprietor  has  no  right  to  divert  any  part  of  the  water  of  the  stream 
into  a  course  different  from  that  in  which  it  has  been  accustomed 
to  flow,  for  any  purpose,  to  the  prejudice  of  any  other  riparian 
owner.  This  is  the  doctrine  both  of  the  common  and  civil  law  (3 
Kent  Com.  585),  and  it  stands  upon  the  familiar  maxim,  sic  utm 
tuo  ui  non  loBdas  alienum.  In  substance  the  defendant's  claim  is, 
that  it  has  a  right  to  use  all  the  water  it  pleases ;  but  it  does  not 
show  the  origin  or  foundation  of  the  right  As  the  case  stands, 
then,  the  defendant  has  diverted  the  water  without  rightand  to  the 
plaintiff's  injury;  its  use  therefore  could  not  bo  reasonable,  and  the 
inquiry  desired  by  the  defendant,  as  to  whether  it  was  or  not, 
would  not  be  applicable.  To  this  effect  also  are  the  cases  cited  in 
behalf  of  the  appellant  One  much  insisted  upon  is  Elliott  v.  PMf 
hurg  R.  R.  Co.,  10  Cush.  191.  There  also  the  defendants  used  the 
water  of  the  stream  **for  furnishing  their  locomotive  steam  engines 
with  water."  The  plaintiff  sought  to  recover  nominal  damage 
without  proof  of  actual  damage  ;  but  the  court  held  against  hiffl 
and  the  conclusion  was  that  one  riparian  proprietor  cannot  main- 


DECEMBER  TERM,  1880.  455 


Qftrwood  T.  N.  T.  Centnl  and  Hodwm  Riyer  Railroad  Compaoj. 


tain  an  action  against  an  upper  proprietor  for  a  diversion  of  part  of 
the  water  of  a  natural  water-course  flowing  through  their  lands, 
Mnisifs  such  diversion  causes  the  plaintiff  actual  perceptible  damage. 
It  should  be  noticed  that  this  was  an  action  at  law.     Earl  of  Sand- 
wich V.  Great  Northern  R.  It.  Co.,  10  Ch.  Div.  707,  was  a  case  in 
equity,  and  upon  facts,  with  one  exception  hereafter  noted,  not  uu« 
liive  those  DOW  before  us.    The  plaintiff  asked  both  damages  and 
i^n  in  junction.    It  was  held  that  the   purpose  for  which  the  water 
was  taken  was  a  lawful  purpose  ;  that  it  wus  a  reasonable  enjoyment 
of  the  property  of  the  defendant  ;  that  the  quantity  taken   was 
not  excessive,  and  when   the  quantity   returned  to  the  stream  was 
taken  into  consideration,  the  diversion  was  very  slight    The  court 
says:    '^Is  that  a  case  in  which,  if  there  is  nothing  else  in  it,  the 
plaintiff  could  ask  in  this  court  for  an  injunction  ?     What  injnnc- 
tiun  is  he  entitled  to  ?    Is  there  any  damage  done  to  him  ?"    And 
again  says:    "  Nothing  that  the  defendants  have  done  has  exceeded 
the  limits  of  their  lawful  right  to' deal  with  the  water,  and  there  is 
no  particle  of  evidence  to  show  that  the  plaintiffs  have  8uffei*ed  in- 
jury, or  that  the  right  which  they  enjoyed  and  are  entitled  to  enjoy 
has  been  in  any  degree  invaded  or  interfered  with  by  any  thing  that 
has  been  done  by  the  defendants  ; ''  and  the  bill  was  denied.    Now 
the  exception  which  distinguishes  the  cases  cited  from  the  one  in 
hand  is  this :    Here  the  jury  have  found,  on  sufficient  evidence, 
that  the  defendant  has  so  diverted  the  water  of  the  creek  above  the 
plaintiff  as  to  '^perceptibly  reduce  the  volume  of   water  flowing 
therein,"  and'' materially  reduce  or  diminish  the  grinding  power 
of  the  plaintiff's  mill,"  and  in  consequence  thereof,  that  he  has 
sustained  damage  to  a  substantial  amount     In   the  cases  cited. 
similar  faots  are  wanting.    They  lie  at   the  foundation  of  the  one 
before  us  and  are  sufficient  to  call  for  the  interposition  of  a  court, 
whether  of  law  or  equity. 

[Omitting  a  minor  suggestion.] 

As  the  case  now  stands,  no  reason  is  shown  why  the  judgment  ' 
appealed  from  should  not  be  affirmed,  and  that,  I  think,  must  be 
the  result  of  this  appeal. 

Judgment  appealed  from  affirmedy  with  costs. 

Judgment  accordingly. 

All  concur. 
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McOarney  V.  People. 

(88  N.  Y.  408.) 

Criminal  lay)  —  trial  —  receivirig  evidence  euttjeet  to  etriking  out. 

On  a  criminal  trial  the  prosecuting  officer  offered  in  evidence  a  teleg^ini, 
stating  that  he  expected  to  prove  that  the  prisoner  knew  the  meaning  of 
certain  marks  on  it,  and  that  if  he  failed,  he  woald  consent  to  its  beior 
struck  out.  It  was  received  under  objection.  The  prisoner  was  not  con- 
nected with  it,  but  his  counsel  did  not  move  to  strike  it  out,  nor  ask  tkr 
oonrt  to  Injrtmct  the  jarj  to  disregard  it  EM,  that  its  reception  was  doi 
error. 

pONVIOTIONof  grand  larceny.     The  opinum  itates  theiacti. 

A.  0.  RicBy  for  plaintiff  in  error. 

Robert  (7.  Tiius^  diBtrict-attornej,  for  defendant  in  error. 

FoLGBR,  0.  J.  [Omitting  other  matters.]  A  telegraphic  me^- 
sage  was  taken  in  evidence^  without  then  or  afterward  con- 
necting the  prisoner  with  it.  When  it  was  offered  by  the  people, 
the  district  attorney  stated  that  he  expected  to  show  that  the  pris- 
oner was  once  employed  where  he  would  have  had  knowledgv 
of  the  meaning  of  certain  marks  upon  iC|  and  that  if  he  did  not 
by  further  testimony  connect  the  prisoner  with  it,  he  ^'would  oou- 
sent  that  the  message  be  striken  out"  The  prisoner  objected,  on 
the  ground  that  the  prisoner  was  not  then  connected  with  it,  and 
to  the  taking  it  *'on  the  promise  to  strike  it  out**  on  failure  to 
connect  the  prisoner  with  it.  Thus  the  matter  stood  at  the  trisl. 
We  must  take  the  place  of  the  trial  court  at  the  stage  of  the  pro- 
ceedings ,  to  determine  whether  it  was  in  error  iu  receiving  the  pa- 
per. Of  course,  if  tlie  district  attorney  had  brought  other  proof 
that  did  connect  the  prisoner  with  the  message,  there  woald  be  no 
merit  in  the  exception.  He  alleged  that  he  could.  Now  if  he  had 
it  in  his  power  to  do  it,  and  the  court  knew  that  he  had,  it  was  a 
mere  question  of  the  order  of  proof,  whether  he  should  connect  the 
prisoner  with  tlio  message  first,  and  prove  the  sending  of  it  after- 
ward, or  vice  vpr.^'t.    As  the  court  did  not  know  it,  had  it  not  the 
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power  to  take  the  assertion  of  counsel  that  he  expected  to  supply 
the  link  that  woald  fasten  to  the  prisoner  ?    And  was  it  not  then 
also  a  mere  question  of  order  of  proof  ?    When  it  can  be  made  to 
appear  that  other  proofs  will  probably  be  given  which  will  make 
the  questioned  evidence  material,  the  court,  in  the  exercise  of  dis- 
cretion regarding  the  order  of  proofs,  may  allow  an  inquiry  to  be 
made.    Per  Woodruff,  J.,  Cass  v.  K  Y.  &  N.  H.  R.  R.  Co.,  1  E. 
D.  Smith,  525.     The  court  need  not  at  once  exclude  relevant  testi- 
mony because  it  does  not  at  once  establish  the  issue  to  which  it  re- 
lates.  Per  Robertson,  C.  J.,  Murphy  v.  Boker,  28  How.  Pr,  263. 
See  also,  Chapman  ^^^  Brooks,  3IN.  Y.  88.     An  ancient  will  may 
be  read  in  evidence  without  proof  of  its  exeoation,  if  there  has 
been  a  possession  under  it  of  thirty  years.    Tet  it  is  in  the  dis* 
cretion  of  the  judge  to  permit  the  will  to  be  read.as  an  ancient 
will  before  the  needful  possession  under  it  has  been  proven.  Doe  v. 
Pasnngham,  2   C.  &  P.  440,  cited  per   Allen,  J.,   in  Staring  v. 
Bowm,  6  Barb.  115.     Fraud  in  a  vendor,  to  affect  the  vendee,  may 
be  proved  before  knowledge  and  concurrence  in  the  fraud  by  the 
vendee  is  shown,   though  both  be   necessary  to  affect  the  latter. 
Cotton  V.   Haskms,   LitL  Sel.  Gas.  151,   152.     A  sworn  copy  of  a 
deed,  or  other  secondary  evidence  on  the  ground  of  loss,  may  be  re- 
ceived without  waiting  for  proof  of  existence  or  execution.    Allen^s 
Lessee  v.  Parish,  3  Ham.  107.    And  though  the  court  know  not, 
as  seldom  can  it  know,    that  the  needful  connecting  proof  will  be 
forthcoming,  may  it  not  rest  for  a  while  on  the  assertion  of   reput- 
able counsel  of  his  expectation  that  he  can  produce  it  ?     And   is  it 
not  then  also  a  mere  question  of  the  order  of  proof  ?    That  court 
may  base  its  action  upon  the  avowals  and  declared  purposes   of 
counsel  is  shown  by  Dunn  v.  People,  29  N.  Y.  523.     It  seems  to  us 
that  it  would  too  much  hamper  the  trial  courts  in  their  proceedings, 
if  they  were  much  restricted  in  the  exercise  of  a  discretion  in  the  or- 
derin  which  proof  should  be  received.     There  must  be  a  discretion 
rested  in  them,  in  such  a  case,  for  the  convenience  mid  dispatch  of 
business,  and  often  for  a  proper  understanding  and  appreciation  of 
the  testimony.     As  was  said  by  Nelson,  C.  J.,  in  kindred  matter,  in 
Moms  V.  Wadsworth,  17  Wend.  103, 119,  the  question  must  always 
depend  so  much  upon  the  exercise  of  a  sound  discretion  that  it 
would  be  unsafe  to  lav  down  any  general  rule  for  the  disobedience 
of  which   an   exception    should   be   allowed.     See  also,  Flynn  v. 
Murphy,  2  E.  D.  Smith,   378  ;    PhlL  X-  T,  R.  R.  Co.  v.  Stimpson, 
Vol.   XXXVIII— 58 
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14  Peten,  463,  per  h^BT«  J.  Truly  it  is  at  times,  as  it  was  hei^ 
a  delicate  discretion,  to  be  used  with  soond  judgment  and  great 
care  for  the  case  of  the  prisoner,  lest  he  be  jeoparded  with  the  jury 
by  testimony  that  may  neyer  properly  have  a  place  in  their  con- 
sideration. And  it  may  be  well  often  to  doubt  whether  the  zeal 
of  connsel  does  not  lead  to  an  expectation  of  forthcoming  connect- 
ing testimony,  when  it  does  not  exist  We  are  not  iible  to  see  error 
in  the  taking  of  this  message  in  evidence,  under  the  circumstanoet 
shown.  The  prisoner  further  claims  that  it  was  error  in  the  conrt 
that  it  did  not  on  its  own  motion  strike  out  this  testimony,  wbea 
it  had  become  apparent  that  the  message  was  not  connected  with 
the  prisoner.  It  might  be  a  suflBcient  though  a  technical  answer 
to  his  claim,  that  there  is  no  direct  exception  that  raises  this  poini 
But  we  will  not  rest  it  there,  for  the  argument  of  the  prisoner  is, 
that  the  ruling  in  of  the  message  over  his  objection,  on  the  asser- 
tion of  the  district  attorney,  put  the  duty  on  the  coort,  of  itselt 
after  his  failure  to  connect  it  with  the  prisoner,  to  free  the  case 
from  the  objectionable  proof.  In  putting  this  argument  he  mis- 
takes in  stating  the  occurrence  at  the  trial,  saying  that  the  district 
attorney,  and  by  implication  the  conrt,  promised  to  strike  ont  tbe 
testimony  on  failure  to  connect  it  This  is  stronger  than  the  fact 
The  error-book  shows  that  the  district  attorney's  pledge  was,  that 
he  would  consent  that  it  be  stricken  out  There  being  no  error  in 
receiving  the  message  at  first,  as  a  discretionary  direction  of 
the  order  of  proof,  that  it  should  be  stricken  out  afterward  if  not 
made  material,  was  a  right  of  the  prisoner  which  he  might  ask 
for  or  waive.  It  was  a  privilege  not  to  be  denied  to  him,  nor  the  xm 
of  it  to  be  forced  upon  him.  It  was  for  him  to  call  upon  the  conii 
to  put  the  case  right  before  the  jury,  by  striking  out  the  testimony, 
or  by  charging  them  to  disregard  it.  There  is  doubtless  a  generd 
duty  upon  a  trial  court  to  see  that  a  prisoner  has  his  rights  bebn 
it;  but  when  he  appears  with  skillful  counsel  to  aid  him,  itisnotemr 
to  suppose  that  all  will  be  done  in  his  behalf  that  caution  and  in* 
gennitycan  suggest,  and  the  court  is  not  called  upon  to  watch  tbat 
no  lapse  like  this  takes  place.  A  passive  course,  that  does  notrefnaa 
a  motion  or  request  of  the  prisoner,  is  not  the  committal  of  enoCi 
The  party  against  whom  such  testimony  is  introduced  is  protected 
against  prejudice  by  his  right  to  call  on  the  court  to  iostroet  the 
jury  to  disregai-d  it  Where  he  fails  to  do  this,  the  court  may  a^ 
sume  tliat  lie  docs  not  think  it  of  importance  enough  to  need  that 
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CMtion.  It  is  no  ground  of  complaint,  in  such  case,  that  the  court 
his  not  Yolunteered  to  warn  the  jury,  nor  a  reason  for  a  new  trial 
on  the  ground  of  an  oversight.  28  How.  Pr.,  263.  We  think 
that  ic  was  the  duty  of  the  prisoner^  if  he  deemed  the  immaterial 
testimony  damaging  to  him,  to  call  upon  the  court  for  aflBrmat'ive 
action.  What  was  said  in  the  People  t.  Parish^  4  Den.  153,  is  not 
applicable  here,  for  three  reasons.  First,  It  was  obiter.  Senond. 
It  does  not  appear  that  there  was  an  assertion  at  the  trial  that  con- 
necting proof  would  follow.  Third,  At  the  bar  connecting  proof 
ioggested  was  that  of  a  conspiracy;  and  it  is  a  rule  of  stringency 
that  there  must  be  proof  of  a  conspiracy  before  the  declarations  of 
a  co-conapirator  can  be  taken  against  one  on  trial  for  that  offense. 
Tet  that  rule  has  some  times  been  made  to  yield  to  the  other,  that 
the  order  of  proof  is  in  the  discretion  of  the  court  Oomtn.  v.  Bayer, 
i  Wheel.  Cr.  Gas.  140.  Nor  is  Furst  t.  Second  Ave.  B.  R.  Co.,  72 
N.  Y.  542,  on  a  parallel.  There  improper  evidenco  had  been  received, 
aod  the  defendant  had  excepted.  It  was  improper  to  receive  it 
when  it  was  received  ;  and  nothing  that  accompanied  the  reception 
of  it  cured  the  error  or  held  it  in  abeyance.  The  defendant  had 
secured  a  technical  advantage  on  the  trial  that  might  enable  him 
to  change  an  adverse  result  The  offer  of  the  plaintiff  to  have  the 
answer  stricken  out — the  court  making  no  ruling  upon  that  offer 
— put  no  duty  upon  the  defendant  to  accept,  and  abandon  his  ex- 
ception or  to  ask  a  ruling  from  the  court  It  differs  from  the  case  in 
hand,  because  there  the  evidence  was  never  properly  received,  the 
action  objected  to  was  always  erroneous  and  there  was  no  duty 
upon  the  defendant  to  seek  the  correction  of  it,  or  to  accept  it  on 
the  proffer  of  his  adversary. 

[Omitting  a  minor  jioint.] 

These  are  all  the  allegations  of  error  presented  to  us  by  the 

plain tiS  in  error.    None  of  them  are  fatal  to  the  judgment,  and 

it  should  be  affirmed. 

Judgment  affirmed* 
Alloonoor. 
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Hops  v.  Pboplb. 

(sr^N.  Y.  4ia) 
OrimiTtal  law  —  robbery  —  ifUent  —  taking  keys, 

Ifasked  burglars  forcibly  took  from  the  posBesaion  of  a  caahier  the  keys  of  h» 
bank.  At  the  same  time  they  compelled  him  to  divulge  the  combinatioo  of 
the  lock  of  the  vault.  They  entered  with  the  keys  and  robbed  the  bank. 
The  keys  were  never  returned.  Held,  sufficient  to  warrant  a  finding  of  rpbb 
bery  of  the  keys. 

(CONVICTION  of  robbery.     The  head-note  and  opinion  sbov 
J     the  point 

Charles  W,  Brooke,  for  plaintiff  in  error, 
Daniel  Q.  Rollins^  for  defendant  in  error. 

Rapallo,  J.  [Omitting  other  points.]  It  is  farther  nrgedon 
behalf  of  the  prisoner  that  the  offense  of  robbery  was  not  made 
oat,  because  the  keys  were  not  taken  animo  furandi,  or  with  the 
intent  to  deprive  the  owner  of  the  property  or  to  convert  it  to  the 
nse  of  the  robber^  bat  that  they  only  wanted  the  temporary  nse  of 
the  keys  to  enable  them  to  enter  the  bank  and  rob  the  safe.  Also 
that  the  violence  was  committed  for  the  sole  purpose  of  extorting 
from  Werokle  the  combination  of  the  safe,  and  not  for  the 
purpose  of  obtaining  the  keys. 

Although  the  intent  with  which  the  robbers  entered  Werckle'a 
room  is  not  controlling,  we  think  the  evidence  was  sufficient  to 
justify  the  jury  in  findings  if  necessary,  that  they  designed  to 
obtain  the  keys  as  well  as  the  combination.  It  was  shown  thatthej 
took  tlie  keys  from  his  table,  in  his  presence,  and  the  evidence  was 
sufficient  to  warrant  a  finding  that  tliis  was  done  against  his  will 
and  by  putting  him  in  four  of  immediate  injury  to  his  person,  as 
well  as  by  disabling  him  from  making  the  resistance  which  he 
doubtless  would  have  made  to  their  iisportittion  had  he  been  free, 
and  not  in  fear.  Ho  testified  that  when  they  took  the  keys  they 
h:id  entered  his  room  masked,  while  he  was  in  bed,  and  had  throt- 
tled, suffocated  and  handcuffed  him,  and  by  putting  a  pistol  to  his 
head  compelled  hini  to  disclose  the  combination  of  the  lock  of  the 
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bank  safe,  and  put  him  in  sach   a  state  of  terror  as  to  be  incapable 

of  resistance.  That  they  then  took  the  keys  from  a  table  in  his 
presence,  one  of  them  being  the  key  of  the  street  door  of  the  bank. 
That  having  thus  possessed  themselves  of  the  keys,  they  carrie<i 
them  ofiE  and  never  returned  them,  and  there  is  no  evidence  of  any 
intention  to  return  them,  or  that  the  street  door  key  has  ever 
been  recovered.  This  evidence  was  ample  to  justify  the  jury  in 
finding  a  felonious  taking  of  the  keys  from  Werckle  against  his  will 
and  in  his  presence,  by  violence  to  his  person  and  by  putting  him 
in  fear  of  immediate  injury  to  his  person,  and  such  a  finding  estab- 
lishes the  charge  of  robbery  in  the  first  degree.  2  R.  S.  677,  §  66. 
The  intent  with  which  the  property  was  taken  was  a  question  of 
fact  for  the  jury.  It  cannot  surely  be  a  defense  in  law  that  the 
gang  afterward  used  the  keys,  or  any  of  thcra,  in  the  commission 
of  the  further  crime  of  despoiling  tlie  bank.  If  a  servant  should 
be  attacked  by  robbers  on  tlio  highway  and  a  key  should  be  taken 
from  his  person  by  force  und  carried  off  by  his  assailants,  it  could 
not  be  tolerated  that  the  fact  that  tiiey  afterward  used  the  key  in 
feloniously  entering  the  house  of  the  servant^s  master,  should  be 
held  to  constitute  a  defense  to  the  charge  of  robbery  ;  nor  would 
the  jury  be  bound  to  find  as  matter  of  fact,  that  their  sole  intent 
in  taking  the  key  was  to  use  it  for  the  purpose  of  entering  the 
house,  and  then  to  restore  it.  If  they  forcibly  took  the  key,  in- 
tending to  appropriate  it,  and  did  appropriate  it,  the  use  which 
thev  afterward  made  of  it,  even  if  in  their  minds  at  the  time  of 
the  taking,  cannot  affect  the  question  of  their  guilt,  and  it  was  for 
the  jury  to  say  whether  they  intended  to  appropriate  the  keys  to 
their  own  use. 

It  was  not  important  whether  the  robbers  formed  the  plan  of 
taking  the  key  before  they  entered  the  room,  or  put  Werckle  in  a 
state  of  fear,  or  whether  it  was  an  afterthought  suggested  by  seeing 
tdem  on  the  table.  If  thev  availed  themselves  of  the  state  of  terror 
in  which  they  had  put  Werckle,  in  extorting  from  him  the  secret  of 
the  combination,  to  enable  them  to  take  the  key  also,  that  was  suffi- 
cient. Should  robbers  attack  a  traveller  with  the  intent  of  robbing 
him  of  a  sunfi  of  money  which  they  supposed  he  had  about  him, 
and  put  him  in  fear  for  that  purpose,  and  while  he  was  in  that 
condition  they  should  find  upon  him  a  watch  which  they  did  not 
previously  know  that  he  had,  and  availing  themselves  of  his  con- 
dition, should  take  the  watch,  can  it  be  doubted  that  tliey  could  be 
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convicted  of  robbihg  him  of  the  watch?  The  questioa  of  the  felon* 
ioQS  taking  of  the  key  was  sabmitted  to  the  jury  in  the  maoQet 
most  favorable  to  the  prisoner.  The  court  charged,  at  the  leqnest 
of  the  prisoner's  counsel,  that  in  order  to  convict^  the  jury  most 
find  that  the  prisoner  took  the  key  with  the  intent  to  convert  and 
appropriate  it  to  his  own  use;  that  his  guilt  of  the  burglary  would 
not  justify  his  conviction  of  the  robbery;  that  if  the  jury  enter- 
tained any  doubt  as  to  the  intent  to  take  and  permanently  appropri- 
ate the  key,  they  must  acquit,  and  that  if  it  was  not  feloniously  takoi, 
originally,  it  not  being  returned  would  not  make  out  a  fekmious 
taking. 

[Omitting  other  points.] 

The  judgment  should  be  affirmed. 

Judgment  afirmm^ 
All  concur. 


EOKHARDT  V.  PeOPLB. 
(S3N.T4tt.) 

Criminal  law  •^  indictment  — -  "  pregnant  woman  *'  ^-  "  woman  with 

In  an  indictment  the  phrase  "  woman  with  child  is  equivalent "  to  "  pngMal 

woman." 

CONVICTION  of  administering  medicine  to  a  pregnant  womaa 
with  intent  to  prodnce  miscarriage.  The  opinion  states  the 
point. 

WtlKam  F.  Knltzingy  for  plaintiff  in  error. 

• 

Daniel  0,  Rollins,   for  defendant  in  error,   cited    1  Bisfa.  Cr. 
Proc,    §612   (2d  ed.);  3  Bank  Stat.   (6th  ed.)  1022  ;    Worcester's 
and  Webster's  Dictionaries,  under  heading  *'  child ;  "  3  Macaoky 
History  of   Eng.  133;    Tempest,  act  Ist,   scene  2d;    Measure  for 
Measure,   act  3d,  scene  3d ;    id.  act  3d,  scene  2d ;  Merchant  of 
Venice,  act  2d,  scene  5th  ;    All's  Well  That  Ends  Well,    act  4th, 
scene  3d  ;  First  Henry  the  VI,  act  5th,  scene  4th  ;  Pericles,  act  3d, 
ind action  ;    Gen.,  38,  25;    Ist  Sam.,  4,  19;    2d  Kings,  15,  16 
Ecclcsiastes,  11,  5  ;    Isaiah,  26,  17  ;    Ex.  21,  22;    Hosea,  13,  16 
II  Kings,  8,  12  ;  Amos,  1,  13 ;  Mat   1,  18,  22-23;    Mark,  13, 17 
Lnko.  21,  23  ;  Rev.  12,  2. 
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Bapallo,  J.  This  case  comes  np  on  writ  of  error  on  the  jndg- 
meot  record  alone,  and  the  sole  error  assigned  is  that  the  indict- 
ment is  defective. 

The  statute  under  which  it  is  framed  (3  B.  S.  932,  §  11,  6th 
od),  provides  for  the  punishment  of  every  person  who  shall  ad- 
minister to  any  pregnant  woman  any  medicine,  etc.,  or  shall  use  or 
employ  any  instrument  or  other  means  whatever  with  intent 
thereby  to  produce  the  miscarriage  of  any  such  woman.  The  in- 
dictment charges  that  the  prisoner  used  and  employed  an  instru- 
ment upon  the  body  and  womb  of  one  Minnie  Pape,  she  being  then 
a  woman  with  child,  with  intent  thereby  to  produce  her  miscarriage. 
The  alleged  defect  consists  in  describing  the  patient  as  a  woman 
then  with  child,  instead  of  describing  her  in  the  words  of  the 
statute  as  a  '^  pregnant  woman." 

The  counsel  for  the  prisoner  cites  authorities  showing  that  in 
indictments  for  statutory  offenses,  it  is  in  general  sufficient  to 
chaige  or  describe  the  offense  in  the  words  of  the  statute,  but  these 
authorities  do  not  establish  that  it  is  indispensable  to  employ  the 
precise  words.  The  indictment  must  state  all  the  facts  constituting 
the  statutory  offense  so  as  to  bring  the  accused  precisely  within 
the  provisions  of  the  statue.  People  v.  Allen,  5  Den.  79 ;  People  v. 
Taylor,  3  Den.  93.  But  the  pleader  need  not  employ  the  iden- 
tical words ;  he  may  if  he  choose  use  other  words  which  are 
their  equivalent  in  meaning.  Bish.  Crim.  Proc,  vol.  1,  612  (2d  ed.). 

It  cannot  be  doubted  that  the  words  '^a  woman  with  child, 
are  in  their  ordinary  sense  synonymous  with  '*a  pregnant  woman. 
They  area  definition  of  the  shorter  term.  It  is  conceivable  that 
they  might  be  used  in  a  different  sense,  and  so  might  the  word 
^'pregnant"  be  employed  in  such  a  connection  as  not  to  denote 
pr^ancy  with  child.  But  certainly  in  the  connection  in  which 
the  words  are  used  in  this  indictment  they  can  have  no  other 
meaning  than  that  the  woman  was  pregnant  with  child,  and  the 
instrument  was  used  to  produce  miscarriage.  It  is  scarcely  neces** 
lary  to  ciill  in  the  aid  of  the  statute  of  jeofails  to  sustain  the  judg< 
ment 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
An  concur. 
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Criminal  law — statutory  cotutrueHan  —  neglect  of  child  in  atylum  —  evidmr* 

— photographs. 

A  statute  enacted  that  "  whoeTer,  hariDg  the  care  or  custody  of  anj  ckild, 
shall  willfully  cause  or  permit  the  life  of  it  to  be  endangered,  or  ihe  health 
of  it  to  be  iajured,"  etc.,  should  be  guilty  of  a  misdemeanor.  The  defend- 
ant, indicted  under  this  statute,  was  secretary  of  a  benevolent  mcorporated 
institution,  au  asylum  for  children,  subject  to  visitation  of  the  public  au- 
thorities, but  of  which  he  was  the  authoritative  and  actual  head.  direcior.iDd 
provider,  and  the  care  and  custody  of  whose  inmates  was  actually  m  him. 
/feld^  that  he  had  the  care  and  custody  of  the  child  within  the  meaning  of 
the  statute  ;  that  he  was  bound,  while  he  retained  it  and  had  the  meaii!«,  to 
furnish -it  with  suitable  necessaries,  and  if  he  had  not  the  means,  to  s^'plr 
to  the  public  authorities  for  aid,  or  surrender  it  to  them ;  and  that  it  wii 
not  essential  to  show  any  specific  act  of  neglect  on  any  given  day,  altlioueb 
the  indictment  charged  it,  but  it  was  sufficient  to  prove  a  repeated  sen^ 
and  continuous  course  of  neglect. 

Photographs  of  the  child  showing  its  physical  condition  before  and  after  it  wu 
received  into  the  asylum  were  competent  in  evidence.     {See  noU\  p.  474.) 


C 


O  EVICTION  of  cruelty  to  a  cliild.     The  opinion  states  the 
case. 


Charles  Cotoleyy  for  plaintiff  in  error 
Daniel  G,  Rollins,  for  defendant  in  error. 

FoLGEii,  C.  J.  An  act  of  the  legislature  was  passed  in  1876, 
entitled  '*  An  act  to  prdvent  and  pnnish  wrongs  to  children."  See 
Laws  of  187G,  cii.  122,  p.  95,  It  enacts  that  whoever,  haTinglhe 
care  or  custody  of  any  child,  shall  willfully  canse  or  permit  the  life 
of  it  to  be  endangered,  or  the  health  of  it  to  be  injured  ;  or  it  to  Iv 
placed  in  such  a  situation  that  its  life  may  bo  endangered  or  it^ 
health  be  likely  to  be  injured,  shall  be  guilty  of  a  misdenu-anor. 
Id.,  §  4,  p.  97. 

The  plaintiff  in  error  was  indicted  under  this  statute.  Ve  ha^^ 
to  do  with  but  two  of  the  counts  m  the  indictment,  the  first  ami 
the  second.  The  first -charges  that  he  willfully  neglected  to  prondo 
a  child  known  as  Tjouis  Kulkuskv,  alias  Louis  Victor,  with,  an  I  ^> 
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give  to  him,  proi^er,  wholesome  and  sufficient  food,  clothing  and 
means  of  cleanliness,  and  thereby  did  willfally  cause  and  permit 
his  health  to  be  injured.  The  second  charges  that  he  did  willfully 
neglect  to  provide  tho  child  with,  and  to  give  and  administer  to 
him,  proper  and  sufficient  medicine  and  medical  attendance  when 
the  child  was  sick,  diseased  and  ailing  and  requiring  tho  same,  and 
did  willfally  cause  and  permit  his  health  to  be  injured.  Each  of 
these  two  counts  charge,  that  the  plaintiff  in  error  then  had  the  care 
and  custody  of  the  child.  They  allege  the  neglect  to  have  been  on 
a  day  named.  On  the  trial  of  the  indictment  the  jury  found  the 
plaintiff  in  error  guilty.  No  question  is  made  by  the  plaintiff  in 
error  but  that  tho  willful  deprivation  of  sufficient  food,  in  quality, 
kind  and  quantity,  and  of  needed  medicine  and  medical  attend- 
ance, arc  within  the  meaning  and  intention  of  the  fourth  section 
of  the  act,  as  wo  have  given  it  above. 

1.  The  first  question  that  arises  on  the  points  made  and  argued 
in  this  conrt  for  the  plaintiff  in  error  is,  that  he  does  not  come 
within  the  words  of  the  act,  "  whoever  having  tho  care  and  custody." 
It  IS  argued  that  he  did  not  have  the  care  and  custody  of  the  child. 
It  seems  that  the  plaintiff  in  error  was  the  secretary  of  a  benevolent 
institntion  duly  incorporated,  known  by  the  name  of  ''  The  Shep- 
herd's Fold.^    It  had  a  board  of  trustees.    It  was  subject  to  the 
visitation  of  the  Supreme  Court  and  of  the  State  Board  of  Charities 
and  Corrections.    It  seems  however  that  the  plaintiff  in  error  was 
m  the  actual  charge  of  the  house  and  the  household  in  which  the 
child  dwelt.    lie  was  the  head  of  the  household,  the  provider  for  it, 
the  aothoritative  director  of  all  its  internal  affairs.     Nearly  every 
practical  act  in  the  management  and  conduce  of  it  was  done  by 
him  or  was  under  his  guidance.     Had  he  given  charge  that  the 
child  should  have  other  or  more  food,  different  or  more  raiment, 
more  frequent  administration  of  medicines,  or  medical  attendance, 
they  would  have  followed.    What  tho  child  had  of  these,  and  that 
he  had  no  more  than  he  did  have,  was  in  conformity  to  his  rules  and 
because  of  his  directions.  The  care  of  the  household  and  its  inmates, 
the  custody  of  them,  centered  in  him.    He  was  the  master  there,  and 
others  were  under.him.     It  is  idle  to  claim  that  the  actual  physical 
care  and  custody  of  the  child  was  not  in  him,  as  the  practical  arbiter 
of  the  daily  routine  of  the  house  and  the  family.    True,   penal 
sUtutee  must  be  construed  strictly  when  against  the  accused  person. 
The  letter  of  the  act  may  not  be  extended  by  implication  or  equita* 
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ble  construction.  But  even  in  penal  laws,  the  intention  of  the 
legislature  is  the  best  method  to  construe  the  law ;  though  tralj, 
that  is  to  be  deduced  from  all  the  words  that  it  uses.  HeyderCt 
case,  3  Go.  18,  19,  u.  B.  We  think  that  when  the  legislature  said  that 
whoever,  having  the  care  or  custody  of  any  child,  shall  willfully 
p?rmit  the  life  of  such  child  to  be  endangered,  it  meant  by 
these  words  a  sentient  being  who  could  will  and  do  of  his  own  good 
pleasure  ;  and  that  such  a  one  is  not  without  the  close  purview  of 
the  act,  because  an  officer  of  a  corporation,  an  artificial  entity  that 
cannot  will  or  do,  save  through  sentient  beings.  It  may  be  con- 
ceded that  the  legal  control  of  the  child  was  in  the  corporate  body, 
which  was  the  ultimate  depositary  of  power  and  authority  over  it, 
and  which  could,  through  its  board  of  trustees,  supersede  tlio 
plaintiff  in  error  in  the  actual  control,  care  and  custody  of  the 
boy.  But  wo  notice  that  in  the  first  section  of  the  act  the  legisla- 
ture has  used  the  word  " control"  in  the  alternative  with  the  word 
caro  and  with  the  word  custody  ;  and  in  such  juxtaposition  with 
other  phrases  as  to  convey  the  idea  of  a  legal  power  to  direct  and 
dispose  of  without  an  actual  physical  care  and  custody.  It  has 
been  thought  that  a  corporation  aggregate  could  not  be  indicted  for 
a  misfeasance,  for  that  it  could  not  bo  liable  for  a  crime  of  which  i 
corrupt  intent,  or  mains  animus^  was  a  part  1  Arch.  Cr.  Pr.  and 
PI.  51  (*9),  note  1.  But  in  later  days  it  has  been  held  otherwise. 
Id.  It  has  however  for  years  been  the  law  of  this  State  that  the 
officers  of  a  corporation  might  be  indicted  for  the  neglect  of  a 
duty  resting  upon  it.  Kane  v.  People,  3  Wend.  363.  Clearly  the 
plaintiff  in  error  did  have  the  actual  immediate  phydical  care  and 
custody  of  the  child.  The  jury  have  so  found,  and  they  have  also 
found  that  he  did  willfully  permit  the  health  of  the  child  to  be  in- 
jured. The  case  of  the  plaintiff  in  error,  in  our  judgment,  is 
within  the  words  of  the  statute,  it  not  being  questioned  by  him  thai 
the  conduct  charged  against  him  is  within  the  meaning  of  the 
fourth  section. 

[Omitting  minor  considerations.] 

4.  Another  noint  made  in  this  court  arises  in  this  wise  :  The 
indictment  charges  the  offense  to  have  been  on  a  specific  day,  the 
26th  of  December,  1879.  The  proof  was  of  a  continued  course 
of  conduct,  consisting  in  the  giving  to  the  child  food  insnfScieoi 
in  quantity  and  unvaried  in  kind,  and  like  continuous  acts  or 
omissions.    There  was  no  one  act  specifically  shown  by  the  proofs 
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that  was  proven  to  have  been  done  on  any  given  day.  It  is  claimed 
that  the  fourth  section  of  the  statute  requires  that  an  act,  to  make 
ont  the  offense  declared  by  it,  should  be  done  on  some  one  day. 
Doabtless  one  might  cause  the  life  of  u  child  to  be  endangered,  or 
its  health  injured,  as  are  the  words  of  the  section  by  a  single  act ; 
as  by  putting  him  to  ride  upon  a  vicious  and  ungovernable  horse, 
or  patting  him  to  tend  a  dangerous  piece  of  machinery.  That 
conld  be  done  on  a  single  day.  Doubtless  also  he  might  cause  the 
same  by  a  course  of  conduct  made  up  of  successive  acta  or  negli- 
gences; as  by  putting  him  at  menial  service  in  a  pest-house  and 
keeping  him  there,  or  by  continuously  exposing  him  to  the  rigor  of 
the  seasons  with  alack  of  clothing.  That  might  run  on  for  many 
days.  Both  the  single  act  and  the  course  of  conduct  might  en- 
danger life  or  injure  health;  and  if  one  is  within  the  purview  of 
the  statute,  why  is  not  the  other  ?  Take  then  the  other  word  of 
the  statute — "permit."  It  conveys  exactly  the  idea  of  what  is  claimed 
to  have  been  shown  by  the  facts  in  the  case,  and  what  we  must, 
from  the  verdict,  assume  was  shown  to  the  satisfaction  of  the  jury. 
There  was  an  allowance,  a  sufferance,  a  toleration,  an  authorization 
by  the  plaintiff  in  error  of  a  routine  of  diet  tliat  the  medical 
witnesses  pronounpcd  injurious  to  the  health  of  children.  With 
the  care  and  custody  of  the  child  in  his  hands,  and  with  the  power 
to  change  that  routine,  and  with  the  duty  of  knowing  that  it  ought 
to  have  been  changed,  he  suffered  it  to  go  on  ;  he  started  it  and 
(per  and  mitio)  he  sent  it  through  the  course  of  the  days  and  weeks 
and  months  during  which  the  boy  was  with  him.  We  think  that 
the  point  is  not  well  taken,  that  the  statute  requires  that  the  offense 
be  made  out  by  proof  of  an  act  on  a  given  day. 

Akin  to  this  point  is  the  other,  that  the  evidence  was  wholly 
insufficient  legally  to  warrant  the  jury,  under  the  circumstances, 
m  rendering  any  verdict  save  one  of  acquittal;  and  that  the  court 
should  have  directed  the  jury  to  acquit.  It  is  true,  the  indictment 
does  aver  as  the  time  a  given  day.  the  26tli  day  of  December,  A.  D. 
1879,  and  it  is  argued  that  the  evidence  should  have  shown  a  guilty 
act  or  omission  on  that  day,  and  on  that  alone,  or  tlie  offense  is  not 
made  out.  As  a  general  rule,  the  time  laid  in  an  indictment  is  not 
material.  People  v.  Van  Santvoord,  9  Cow.  655  ;  Jacobs  v.  Comm, 
5  S.  &  R.  310.  And  hence  evidence  may  be  given  of  an  offense  done 
on  another  day.  It  is  also  said,  that  where  the  offense  consists  in 
neglect  or  non-performance,  the  allegation  of  a  specific  day  is  good. 
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and  the  allegation  of  divers  other  days  renders  the  indictment  bad 
only  as  to  those  days  uncertainly  alleged,  leaving  it  effectual  as  to 
the  day  specified.  2  Hawkius  P.  C,  chap.  25,  §  79  ;  Starkie  C.  P. 
60-61 ;  1  Chit.  Cr.  Law,  218, 180.  These  authorities  are  cited  and 
approved  in  People  w  Adams,  17  Wend.  475.  And  see  Hex  v.  Dixon, 
10  Mod.  335-338  ;  U,  S.  v.  La  Cosie,  2  Mason,  129.  The  offense 
in  ihis  case  does  not  consist  of  a  single  act  or  a  single  omission 
From  its  nature  it  is  made  up  of  a  continuity  of  acts  or  of  omissions, 
neither  of  which  may  be  enough  by  itself,  but  eacli  of  which 
comes  in  with  all  the  rest  to  do  the  harm  and  make  the  offense. 
In  such  case,  an  indictment  is  good  that  avers  the  offense  on  a 
^iven  day,  and  the  proof  sustains  the  averment,  when  it  shows  re- 
peated and  continuous  acts  or  neglects  connected  in  operation,  the 
result  of  all  of  which  is  the  act  or  cffoct  re n re li ended  by  the  law. 
1  Bish.Cr.  Pro.,  book  II,  chap.  XVIII,  §  21S  mid  note  1;  1  Chit. 
Cr.  Law,  *225;  1  Starkie  Cr.  PI.  (2d  ed.)  57. 

We  think  that  this  point  is  not  well  taken.  There  was  testi- 
mony of  what  was  the  food  given  to  this  boy  from  day  to  day ; 
there  was  testimony  that  it  was  not  enough  in  quantity  or  va- 
riety for  the  healthy  nutrition  of  a  growing  child  ;  there  was 
testimony  of  the  state  of  body  and  of  mind  in  which  the  lad 
was  found  after  months  of  feeding  thus ;  and  that  that  state 
was  a  result  of  that  feeding.  We  express  no  opinion  whether 
or  no  this  testimony  was  overborne  by  other  in  the  case.  That 
was  for  the  triers  of  fact.  It  was  proper  to  submit  it  to  them. 
It  seems  from  the  error  book,  that  the  motion  to  direct  an  ac- 
quittal was  to  some  extent  put  upon  the  ground  that  the  medical 
testimony  presented  an  alternative,  to  wit,  that  the  state  of  the 
boy  might  have  come  from  insufficient  food,  or  from  incapability 
of  his  system  to  well  assimilate  food.  True,  the  medical  experts 
did  admit  the  possibility  of  the  latter  ;  but  yet  it  was  for  the  jury 
to  say  where  lay  the  strength  for  the  probability  and  the  reasou 
for  it.  Having  passed  the  question  of  the  care  and  custody  of  the 
boy  being  in  the  plaintiff  in  error,  and  the  question  whether  the 
statute  and  the  indictment  required  proof  of  some  act  on  a  given 
day,  then  on  tho  conflicting  testimony,  these  were  pure  questions 
of  fact,  whether  the  boy  was  suffering  to  the  point  of  injaryto  his 
health  for  the  want  of  proper  food,  and  whether  the  lack  of  food  was 
willfully  caused  by  the  plaintiff  in  error.  The  court  was  right  in 
leaving  those  questions  to  the  jury. 
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The  learned  recorder  told  the  jury  that  if  the  plaintiff  in  error  took 
the  child  into  his  euro  aud  custody,  the  law  imposed  upon  him  the 
duty  of  giving  sach  food,  clothing,  care  and  medical  attendance, 
as  was  reasonably  necessary  and  proper  to  keep  the  life  of  the  child 
from  danger  and  his  health  from  injury  ;  and  that  if  he  intention- 
aUy  neglected  to  do  it,  and  life  was  thereby  endangered  or  health 
injured,  he  was  guilty  under  the  first  two  counts  of  the  indict- 
ment It  is  made  a  point,  that  this  instruction  is  erroneous,  in 
that  it  did  not  state  that  there  was  no  duty  to  give  food  without 
the  means  of  procuring  food.  Wo  do  not  think  that  in  this 
ease  there  was  need  of  the  addition  to  the  instruction  that  is  in- 
listed  upon.  There  is  a  difference  between  a  natural  duty,  or  duty 
imposed  by  operation  of  law,  and  a  duty  assumed  voluntarily,  and 
that  may  be  put  off  voluntarily.  A  father,  who  has  the  care  and 
custody  of  a  child  by  law  of  nature,  and  .whose  duty  to  provide  for 
it  is  correlative,  may  perhaps  say  in  excuse  of  non-performance, 
when  indicted  at  common  law  for  neglect,  that  he  had  not  the 
means  to  get  food  for  tho  child  or  himself.  Or  a  relative,  who 
takes  a  child  bereft  of  parents,  into  his  care  and  custody  because  of 
the  ties  of  blood,  may  perhaps,  in  such  case,  make  the  same  excuse. 
In  IlogarCB  case,  2  Den.  Crim.  Gas.  277,  it  is  recognized,  that  had 
the  charge  been  the  common-law  offense  of  neglecting  to  provide 
for  a  child  so  as  to  injure  its  health,  there  must  have  been  averment 
and  proof  of  means  of  support.  But  one,  who  with  no  natural  or 
legal  duty,  voluntarily  takes,  nay  seeks  for  the  care  and  custody 
of  a  child,  must  either  do  his  duty  to  it  in  giving  it  food,  or  must 
yield  to  others,  or  to  the  public,  the  care  and  the  opportunity  to 
feed,  or  he  becomes  amenable  to  this  statute,  which  makes  no  men- 
tion of  having  moans  of  support,  as  an  ingredient  of  the  offense 
created.  Though  he  may  not  have  the  money  wherewithal  to  buy 
bread  and  meat  for  it,  he  lias  the  right  to  seek  the  charity  of  the 
kind-hearted,  or  if  he  will  not  do  that,  to  ask  for  the  public  alms 
that  the  law  of  the  State  provides  for  all  its  poor.  Having  under- 
taken to  care  for  the  life  and  health  of  the  child,  ho  cannot  excuse 
himself  therefrom  by  the  plea  that  he  had  not  counted  the  cost, 
tliat  he  made  an  improvident  promise.  He  must  bestir  himself  to 
get  means,  or  must  give  up  the  care  that  he  is  unable  to  keep  as  it 
dioald  be  kept,  and  which  he  is  not  bound  to  keep  to  the  harm  of 
the  subject  The  case  of  lUg.  v.  Chandlery  Dearsley  Crim.  Gas. 
453,  does  not  conflict  with  this  view.    There  the  indictment  was 
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for  the  common-law  offense,  and  the  allegation  was  that  the  pris- 
oner was  able  and  bad  means  to  maintain  her  child,  but  there  was 
no  proof  to  snstain  the  allegation.  In  Reg.  v.  DotieSy  1  Q.  B.  Dir. 
25,  though  one  of  the  specific  questions  put  to  the  jury  and  foand 
affirmatively,  included  the  having  of  means  by  the  prisoner,  yet 
the  judgment  puts  no  stress  upon  that  fact^  nor  does  the  ststnte^ 
upon  which  the  indictment  was  based,  require  it.  It  has  been  said 
by  Martin,  B.,  and  Erle,  J.,  in  Rwf,  v.  Mahbetty  5  Cox  Crim.  Cas. 
339,  that  it  is  the  bounden  duty  of  all  persons  having  children, 
when  they  themselves  cannot  support  them,  to  endeavor  to  obtain 
the  means  of  getting  them  support ;  and  that  if  they  will  willfnllj 
abstam  from  going  to  the  Union  ( i.  .e  the  alms-house), 
where  they  have  by  law  a  right  to  support,  and  the  children 
die,  they  are  criminally  responsible.  That  was  a  case  of  a 
mother  indicted  for  manslaughter  of  a  child  by  not  giving  it 
enough  food.  Besides  there  was  no  pretense  in  the  case  in 
hand,  that  there  was  a  want  of  means,  or  of  proper  provision  in 
the  household.  On  the  contrary,  the  testimony  tended  strongly  to 
show  that  there  was  in  the  house  the  material  for  giving  the  child 
just  that  which  the  medical  testimony  showed  he  should  have  bad. 
The  instruction,  the  lack  of  which  is  complained  of,  would  have 
been  pointless,  because  immaterial.  The  court  did  not  err  in  the 
instruction  as  given.  What  we  have  said  covers  the  exception  to 
that  part  of  the  charge,  in  which  the  learned  recorder  told  the  jarr 
that  if  the  plaintiff  in  error  did  not  have  the  means  to  provide 
what  was  needed  for  the  child,  it  was  his*  duty  to  apply  to  the 
proper  public  authorities  for  public  aid.  The  institution  of  which 
the  plaintiff  in  error  was  an  officer,  and  which  was  in  great  measnrp 
set  on  foot  by  him,  was  professedly  a  benevolent  and  charitable  one. 
Its  avowed  purpose  was  to  feed,  clothe,  and  rear  the  needy,  in  the 
main  gratuitously.  It  does  not  answer  a  charge,  that  having 
assumed  to  do  this,  it  was  not  done  and  was  willfully  neglected,  to 
say  that  *^  the  plaintiff  was  not  obliged  to  resort  to  mendicancy/' 
He  was  bound  to  do  that  which  he  undertook  to  do ;  and  if  the 
charitable  means  at  his  disposal  failed,  it  was  not  mendicancy  to  go 
to  the  oidaincd  public  supplies,  to  eke  out  his  lack.  The  charge 
was  not,  that  having  taken  the  boy,  that  was  the  duty  of  the  plaint- 
iff in  error  rather  than  that  health  be  injured,  and  that  he  could 
not  do  his  duty  but  thereby  ;  the  charge  applied  to  the  facts  of  the 
case,  and  took  them  all  in  its  grasp,  and  held  out  the  idea,  not  only 
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of  taking  the  care  and  custody,  but  of  holding  on  to  it,  rather  than 
when  therc  came  inability  to  do  it  well,  giving  it  up  to  the  publio 
authorities,  ur  getting  from  them  aid  to  doit. 

[Omitting  a  minor  point] 

7.  On  the  trial,  the  people  offered  in  evidence  pictures  taken  by 
the  photographic  process.  One  picture  was  claimed  to  be  that  of 
the  boy  Louis,  before  he  went  into  the  care  of  the  plaintiff  in  error. 
Others  were  of  him  about  two  weeks  after  he  had  been  taken  f roi^ 
the  custody  of  the  plaintiff  in  error  and  to  St.  Luke's  Hospit&\. 
They  were  offered  to  show  the  bodily  appearance  of  the  child  at  l^i 
several  times  of  taking  the  pictures.  The  first  one  was  provoa  t^ 
be  a  correct  likeness  of  him,  a  perfect  picture  of  him  when  he  cam?; 
to  this  country.  The  photographic  operator,  who  took  the  other*?, 
testified  that  he  was  a  photographer  doing  that  business  mXX  Ne^ 
York  city ;  that  he  took  them  about  the  sixth  of  Janu&t7,  which 
was  about  two  weeks  after  Louis  was  taken  to  the  ho6^i.taI ;  that 
they  were  exactly  correct  likenesses  of  Louis,  as  he  appeared  v.t  the 
time  of  taking  them.  The  house  pliysician  at  the  nospital  testi- 
fied that  the  last  taken  pictures  represented  the  child  as  he  appeared 
at  the  hospital,  only  that  from  the  position  in  which  the  pictures 
were  taken  they  did  not  show  the  emaciation  as  ^reat  as  it  really 
3xi8ted.  Another  medical  witness,  who  saw  vad  examined  the 
3hild  a  while  after  the  last  pictures  were  taken,  testified  that  they 
were  about  correct.  Another  such  witness  tescified  that  they  were 
correct  It  was  also  in  evidence  that  the  boy  improved  in  condition 
after  he  was  taken  into  the  hospital,  so  that  the  fair  inference  is, 
that  if  the  pictures  were  a  correct  likeness  of  him  when  taken,  they 
did  not  show  a  worse  appearance  of  him  than  it  was  when  he  left 
the  honseof  the*  plaintiff  in  error. 

The  plaintiff  in  error  objected  to  the  reception  of  these  pictures 
in  evidence.  The  objection  made  whs  general,  and  did  not  state 
the  grounds  upon  which  it  rested.  We  must  assume  that  the 
jjmund  was  either  general,  that  p^jofcographic  pictures  may  never 
be  properly  received  in  evidence^  or  special,  that  these  pictures 
were  not,  for  some  reason  peculiar  to  them,  competent  evidence. 
As  to  the  latter,  as  we  have  seen,  there  was  evidence  that  they 
brought  into  court  a  faithful  likeneGS  of  the  boy  as  he  appeared 
when  they  were  takcMi  ;  and  that  though  they  were  taken  at  a 
lapse  of  days  after  he  left  the  custody  of  the  plaintiff  in  error,  he 
had  in  that  lapse  bettered  in  physical  condition,  so  that  his  appear- 
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aDce  then  was  more  favorable  to  the  plain  tifif  in  error,  than  it  was 
on  the  day  on  which  he  was  taken  to  the  hospital.  Nor  were  thej 
oflFered  for  otiier  purpose  than  to  show  the  appearance  of  the  sub- 
ject, as  it  was  presented  to  one  looking  upon  him  ;  in  other  phrase, 
to  show  a  physical  fact,  that  the  eye  of  any  human  being,  looking 
upon  the  boy,  could  have  taken  in.  So  far  as  the  circumstances  of 
the  taking  of  these  pictures,  and  the  purpose  of  them  in  evidence 
were  concerned,  in  our  judgment  they  were  properly  received,  if 
copies  of  objects  taken  by  that  process  are  ever  competent  ia 
evidence.  And  we  are  now  to  consider  whether  they  are,  under 
a  proper  state  of  facts,  and  for  a  proper  purpose,  competent  evi- 
dence. We  know  not  of  a  rule,  applicable  to  all  cases,  ever  having 
been  declared,  that  they  are  not  competent.  Nor  do  we  see,  in  the 
natuse  of  things,  a  reason  for  a  rule  that  they  are  never  competent. 
We  do  not  fail  to  notice,  and  we  may  notice  judicially,  that  all 
civilized  communities  rely  upon  photographic  pictures  for  taking 
and  presenting  resemblances  of  persons  and  animals,  of  scenery  and 
all  natural  objects,  of  buildings  and  other  artificial  objects.  It  is  of 
frequent  occurrence,  that  fugitives  from  justice  are  arrested  on  the 
identification  given  by  them.  "  The  Rogues'  Gallery  "  is  the  practical 
judgment  of  the  executive  officers  of  the  law  on  their  efficiencv 
and  accuracy.  They  are  signs  of  the  things  taken.  A  portrait 
or  a  miniature  taken  by  a  skilled  artist,  and  proven  to  be  an  accu- 
rate likeness,  would  be  received  on  a  question  of  the  identity  or 
the  appe.arauce  of  a  person  not  producible  in  court.  Photographic 
pictures  do  not  differ  in  kind  of  proof  from  the  pictures  of  a 
painter.  They  are  the  product  of  natural  laws  and  a  scientific 
process.  It  is  true  that  in  the  hands  of  a  bangler,  who  is  not  apt 
in  the  use  of  the  process,  the  result  may  not  be  satisfactory.  Some- 
what depends  for  exact  likeness  upon  the  nice  adjustment  of 
machinery,  upon  atmospheric  conditions,  upon  the  position  of 
the  subject,  the  intensity  of  the  light,  the  length  of  the  sitting. 
It  is  the  skill  of  the  operator  that  takes  care  of  these,  as  it  is  the 
skill  of  the  artist  that  makes  correct  drawing  of  features,  and  nice 
mingling  of  tints,  for  the  portrait.  Most  of  evidence  is  bot  the 
signs  of  things.  Spoken  words  and  written  words  are  symbols.  Once 
a  deaf  mute,  born  so,  was  presumed  in  law  an  idiot  (1  Hale,  34); 
but  later  days  look  upon  him  as  not  incompetent  to  be  a  witness,  if 
he  in  fact  have  understanding  and  knows  the  nature  of  an  oath. 
RuBton^s  case,  1  Leach  Cr.  Oas.  408.  He  is  now  taught  to  give  ideas 
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to  his  fellovr-men  by  signs,  and  his  deprivation  of  somo  of  the  com- 
mon facalties  of  humanity  does  not  exclude  him  from  the  ^vit- 
ness-box.     The  signs  he  makes  must  be   translated  by  an  inters 
preter  skilled  and  sworn.     So  the  signs  of  the  portrait  and  the 
photograph,  if  authenticated  by  other  testimony,  may  give  truth- 
ful representations.    When  shown  by  such  testimony  to  be  cor- 
rect resemblances  of  a  person,  we  see  not  why  they  may  not  be 
shown  to  the  triers  of  the  facts,  not  as  conclusive,  hut  as  aids  in 
determining  the   matter  in   issue,   still    being  open,  like   other 
proofs  of  identity  or  similar  matter,  to  rebuttal  or  doubt.     A  wit- 
ness who  speaks  to  personal  appearance  or  identity,  tells,  in  more 
or  less  detail  the  minutia  thereof  as  taken  in  by  his  eye.    What 
he  says  is  a  description  thereof,  by  one  mode  of  signs,  by  words 
orally  uttered.      If  his  testimony  be  written  instead    of  spoken, 
and  is  offered  as  a  deposition,  it  is   a  description    in  another 
mode  of  signs,  by  words  written;  and  the  value  of  that  mode, 
the  deposition,  depends  upon  the  accuracy  with  which  his  words 
uttered  are  pnt  into  words  written.      Now  if  he  has  before  him 
a  poiirait  or  a  photograph  of  the  person,  and  it  shows  to  him  a 
correct  copy  of  that  person,  if  it  produce  to   his  view  a  correct 
description,  which  he  testifies  is  a  likeness,  why  may  not  that  be 
jriven   to  the  jury,  as  a  description  of  the  person  by  the   witness 
in  another  mode  of  signs  ?     The  portrait  and   the  photograph 
may    err,    and  so  may  the  witness.     That  is   an    infirmity  to 
which  all   human   testimony  is  lamentably  liable.      But    when 
care   is  taken   to    first   verify    that    the  process  by    which    the 
photograph  was  taken  was  conducted  with  skill  and  under  favorable 
circumstances,  and  that  the  result  has  been  a  fair  resemblance  of  the 
object,  the  pictnro  produced  may,  in  many  of  the  issues  for  a  jury, 
be  an  aid  to  determination.     Nor  are  the  cases  adverse  to  these 
views.    In  Cozzens  v.  Higyins^  1   Abb.  Ct.  App.  Dec.  453  ;  s.  c.,  3 
Eeyes,  206,  this  court  held  a  photograph  competent  to  show  the 
condition  of  a  cellar  floor,  caused  by  the  acts  of  ojio  digging  down 
on  premises  adjoining.    In    UdderzooVs  case,  76   Penn.  St.   340, 
one  was  held  competent  to  show  the  appearance  of  a  man  on  a 
qaestion  of  identity,  on  the  further  question  of  the  identity  of  a 
mangled  dead  body  as  that  of  the  man.    In  Ruhff  v.  People^  45  N. 
Y.  213,  this  kind  of  picture  was  held  competent  on  the  question  of 
identity  of  porsons.  In  Marcy  v.  Barnes^  16  Gray,  162,  photographic 
copies,  on  an  enlarged  scale,  of  writings  conceded  to  be  genuine. 
Vol.  XXXVIII  — 60 
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and  of  writing  disputed,  were  held  competent  for  submisaion  to 
the  jury  with  the  writings  themselves,  on  a  question  of  genninenesB 
of  handwriting.  In  Hynes  v.  McDermoU,  82  N.  Y.  41 ;  s.  c.,37 
Am.  Eep.  538;  this  court,  in  a  question  of  expert  evidence  by  com- 
parison of  handwritings,  held  it  incompetent  to  compare  a  photo- 
graphic copy  of  a  writing  not  produced  in  court,  with  a  geoQine 
writing  before  the  court,  the  more  so  as  the  acurate  resemblanoeof 
the  photographic  copy  was  not  well  enough  shown. 

In  our  judgment,  the  learned  recorder  did  not  err  in  taking  the 
photographs  into  the  evidence. 

These  views  take  in  the  questions  made  on  printed  points,  and 
the  oral  argument  presented  in  this  court.  Some  reference  is  made 
in  the  printed  brief  to  the  questions  raised  at  General  Term.  It  is 
not  understood  that  any  of  them  are  renewed  in  this  court,  sate 
what  were  formally  presented  to  us  at  length. 

Wo  find  no  error  of  law  calling  for  a  reversal,  and  the  judgment 
should  be  affirmed. 

Judgmeni  affirmed. 

All  concur,  except  Miller,  J.,  absent  at  argument. 

• 

NoTB  BY  THE  REPORTER.  —  See  Dote,  SB  Am.  Rep.  819.  In  BeOMn  t,  OattK,  S8 lom,  213. 
an  action  of  assault  and  battery,  the  court  admitted  a  ferrotype,  showiog  the  oooditios 
of  the  defendant's  back  three  days  after  the  injury.  The  court  said  :  "  The  penos  vbo 
took  the  picture  testified  that  it  was  a  correct  representation  of  the  plaintUTs  back  at  the 
time  it  was  taken.  If  it  had  been  possible,  it  would  have  been  competent  for  the  Jwy  ^ 
have  examined  the  back  at  the  time  the  picture  was  taken,  for  the  purpoee  of  mora : 
understanding  the  other  evidence.   The  ferrotype  was  therefore  admlaaiMe." 
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(88  N.  Y.  595.) 

Ahalement  — action  by  Jiutbandfor  injury  to  tD^fe  —  death  of  plaintiff 

Where  a  husband  sues  for  a  wrongful  injary  to  the  person  of  bis  wife  tad 
dies  pending  the  action,  the  cause  of  action  for  loss  of  senrioe  and  fortbs 
expenses  attending  the  injury  survives  to  his  personal  representative,  hot 
not  BO  of  the  loss  of  her  society  and  its  comforts. 

ACTION  for  personal  injury.     The  opinion  states  the  case.    Tht 
plaintiff  had  judgment  below. 
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/.  Warren  Lawion,  for  respondent 

FiKCHy  J.  This  action  was  orginally  brought  by  a  husband  for 
a  wrongful  injury  to  the  person  of  his  wife,  whereby  he  suffered 
damages  in  the  loss  of  her  services  and  society,  and  in  the  expenses 
of  such  care  and  medical  attendance  as  became  necessary.  Pending 
the  action,  but  before  trial,  the  husband  died  and  the  action  was 
revifed,  his  administrator  being  substituted  as  plaintiff.  The  ques- 
tion whether  the  cause  of  action  survived  came  before  us  on  appeal. 
75  X.  Y.  192.  Its  answer  involved  a  construction  of  the  statute  re- 
lating to  suits  by  and  against  executors  and  administrators.  3  R.  S. 
[6th  ed.]  732,  §§  1  and  2.  We  held  tliat  it  preserved  the  right  of 
action  for  tortious  injuries  affecting  pecuniary  rights  or  interests, 
and  by  which  the  estate  of  the  deceased  was  diminished,  excepting, 
of  course,  the  wrongs  referred  to  in  section  2,  and  particularly 
named.  We  determined  also  that  the  injury  to  the  wife,  for 
which  the  intestiite  sued  in  his  life-time,  was  such  a  wrong  done 
to  the  rights  and  interests  of  the  husband  as  would  survive  to  his 
personal  representatives,  because  it  involved  a  pecuniary  loss 
which  diminished  his  estate  ;  and  that  such  result  followed,  not- 
withstanding the  fact  that  the  complaint  also  alleged  as  an  element 
of  damages,  in  addition  to  the  loss  of  services,  that  of  the  '^  comfort " 
of  his  wife. 

Upon  the  trial  the  court,  in  submitting  the  case  to  the  jury, 
mingled  these  two  classes  of  damage  —  those  which  involved 
pecuniary  loss  and  diminished  the  estate,  and  those  which  only 
affected  the  personal  comfort  of  the  husband.  After  describing 
the  cause  of  action  which  the  wife  had,  the  learned  judge  added, 
that  "  the  other  cause  of  action  is  the  one  before  you  which  belongs 
to  the  husband,  and  which,  in  a  prospective  point  of  view,  took  in 
the  fact  that  he  was  not  only  entitled  to  her  services,  and  the  com- 
fort of  her  society,  but  was  deprived  of  and  suffered  damages  from 
it."  Again,  the  measure  of  damages  was  described  as  affected  by 
the  death  of  the  husband,  and  the  court  said :  *^  The  question 
which  is  before  you  stopped  at  his  death,  what  he  was  deprived  of 
in  his  life- time,  the  loss  of  her  services  and  society,  and  you  are 
limited  to  that  and  his  expenses,"  etc.  And  finally,  after  excluding 
from  the  consideration   of  the  jury  certain  elements  of  special 
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damage  connected  with  her  keeping  a  store,  the  learned  judge  added: 
''so  that  you  will  confine  yourselves  to  what  the  husband  suffered 
in  respect  to  nursing,  attendance,  doctor's  bill,  the  deprivation  of 
ordinary  affaii's^  of  regular  attendance,  services,  comfort  of  bis 
wife's  society,  what  the  damage  was."  At  the  close  of  the  chai^ 
the  defendant's  counsel  excepted  to  so  much  of  the  chai^  u 
submitted  to  the  jury  the  question  of  damages  for  the  Iosb  of 
society,  and  so  much  of  it  as  related  to  '' comfort"  independent 
of  services. 

The  attention  of  the  court  was  thus  called  to  the  precise  qnestion, 
whether  in  addition  to  the  right  of  action  for  pecuniary  damages 
which  diminished  the  estate,  there  also  survived  to  the  administrator 
a  right  to  recover  damages  for  the  loss  to  the  intestate  of  the  society 
of  his  wife,  and  the  comfort  of  such  society. 

The  conclusion  of  the  court  is  sought  to  be  sustained  upon  two 
grounds.  The  first  is,  that  the  charge,  in  the  respect  objected  to. 
did  not,  in  fact,  go  beyond  a  claim  for  services,  and  that  what  was 
intended  by  the  use  of  the  word  ''comfort"  was  merely  the  per- 
sonal service  of  the  wife  as  contradistinguished  from  the  service  of 
a  stranger  or  a  hired  nurse.  That  is  the  substantial  ground  taken 
by  the  General  Term.  We  do  not  think  such  a  construction  is  just 
It  is  not  the  natural  or  apparent  import  of  the  language,  and  could 
hardly  have  been  so  undei*stood  by  the  jury.  How  the  defendant*^ 
counsel  understood  it  was  made  very  plain  by  the  precise  terms  of 
the  exception.  Comfort,  as  independent  of  services,  was  the  point 
of  his  objection,  fairly  and  distinctly  stated.  It  is  not  to  be  pre- 
sumed that  if  he  plainly  misunderstood  the  meaning  of  the  charge 
the  court  would  have  avoided  explanation.  If  the  counsel  misnn- 
derstoo^l  it  the  jury  might  also,  and  indeed  would  be  Tery  certain 
to  do  io  when  the  interpretation,  openly  and  distinctly  pnt  on  itbj 
the  counsel,  was  in  no  manner  qualified  or  repudiated  by  the  court 
We  Must  understand  therefore  the  charge  to  mean,  as  it  plainly  did 
me:>»s  that  a  right  to  damages  for  the  loss  of  the  wife's  society,  and 
the  comforts  of  that  society,  survived  the  death  of  the  intestate 
an.^  «^ested  in  the  administrator. 

T^^e  correctness  of  that  ruling  is  argued  on  another  groond.  It 
is  &;*  i  that  the  cause  of  action  which  survives  must  do  bo  as  one  tnd 
ent'xe,  and  cannot  survive  in  part  and  abate  in  part ;  and  onrst* 
tent*  ^n  is  called  to  the  cases  of  which  Moore  v.  HamiUanj  44  If.  T. 
666    8  a  type.     It  was  there  said  that  when  the  action  is  reTirrf. 
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tht'  issue  and  proceedings  are  taken  up  at  the  point  where  death, 
marriage  or  other  devohition  of  the  party,  as  to  whom  the  change 
i:$  made,  left   them;  that   the  new  or  substituted  party  takes  the 
))lace  of  the  former  one,  and  the  case   is  revived  and  proceeds  in 
ull  respects  as  if  the  new  party  had  been  in  the  case  from  the  be- 
ginning.    But  this  was  said  solely  of  the  proceedings  to  enforce 
the  right  of  action  and  not  of  the  right  of  action   itself.     The 
ijuestion   to  which   the   opinion   was  addressed   was  whether  by 
til 3  revival  if  an  action  a  subsisting  order  of  reference  was  va- 
laied.      Nothing  was   said   to  indicate   that  such   revival   carried 
with  it,  of  necessity,  the  whole  of  a  prior  right  of  action.    We 
think   the  elements   of  damage    are    easily  separable.      The  in- 
teat;ite,  in   his    life-time,   may  justly  be  said  to  have   had   one 
Ciiuse  of  action  against  the  defendant,  viz.,  for  damages  resulting 
to  him  from  personal  injuries  wrongfully  done  to  his  wife;  bat 
while  the  cause  of  an  action  was  in  one  sense  single,  his  right  to 
damages  therefore  was  compound,  and  consisted  of  several  and  di- 
verse elements.    The  loss  of  his  wife's  services,  the  expenses  neces- 
Siirily  incurred  by  reason  of  the  injury,  were  a  pecuniary  loss,  and 
diminished  his  estate,  and  so  survived  to  his  administrator  ;  but  the 
loss  of  his  wife's  society  and  the  comforts  of  that  society,  and  the 
right  of  action  for  that,  died  with  him.    It  cannot  be  said  to  have 
survived  to  his   personal  representatives  because  something  else 
did.     That  would  bo  to  argue  that  because  a  cause  of  action  sur- 
vives in  part,  and  as  to  some  elements  of  damage  suffered,  its 
revival  draws  with  it  damages  which  died  with  the  party.    We  said 
in  this    case  upon    the     question  of    the  right  of  revival,    that 
where  the  cause  of  action  is  not  one  of  those  enumerated  in  the  stat- 
ute, the  character  of  the  damages  may  control  the  question  whether 
there  is  an   injury   to   the  property,  rights  or  interests  of  the 
plaintiff  ;  that  is  to  say,  that  where  an  action   is  brought  for  the 
recovery  of  damages  in  the  case  referred  to,  wholly  and  entirely  of 
sach  a  character  that  they  can  survive   to  the  personal  representa- 
tives, the  latter  may  recover  them  ;  where  they  are  wholly  of  such 
a  character  that  they  cannot  survive,  and  die  with  the  party,  there 
can  be  no  revival,  and  the  personal  representatives  cannot  recover; 
bat  where  a  right  of  action  for  damages  which  can  survive  in- 
volves, mingled  with  it,  but  separable  from  it,  damages  of  such  a 
character  as  die  Vith  the  party,  the  revival  of  the  action  does  not 
draw  the  latter  with  it  and  permit  their  recovery. 
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This  rule  was  violated  in  the  sobmissiou  of  the  case  to  the  jan, 
and  for  that  error  the  judgment  should  be  reversed. 

Judgment  reversed. 
All  concur. 


Wachtel  v.  Noah  Widows  and  Obphans^  Sooibtt. 

(84  N.  T.  88.) 

Society  —  exptilsion  —  Tiotiee. 

The'bj-laws  of  a  Tolantary  association  provided  for  striking  from  the  roll 
members  in  arrears  for  dues,  after  notification  and  neglect  to  pay  ;  and  for 
fines  for  omissions  of  members  to  give  notice  of  change  of  residence.  Od 
joining,  the  plaintifTs  intestate  gave  notice  of  his  residence,  bat  sabaeqaeiitir 
changed  his  residence  without  giving  notice.  He  was  struck  from  the  rollfl 
for  failure  to  pay  dues,  without  notice  to  him.  HiBid,  that  the  plaintiff  wu 
nevertheless  entitled  to  recover  the  amount  made  payable  on  the  intestate'i 
death  by  the  by-laws. 

ACTION'  against  a  benevolent  association  for  amount  payable  od 
the  death  of  plaintiff's  intestate,  one  of  its  members.    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

A.  J.  Dittenhoefer,  for  appellant. 

Ferdinand  Kurzinan,  for  respondent, 

Danforth,  J.  It  is  well  settled  that  an  association,  whose  mem- 
bers become  entitled  to  privileges  or  rights  of  property  therein, 
cannot  exercise  its  power  of  expulsion  without  notice  to  the  person 
charged,  or  without  giving  him  an  opportunity  to  be  heard.  Ang. 
&  Amos  on  Corp.,  g  420  ;  People  v.  Med.  Soc,  32  N.  Y.  187 :  ^-^w- 
V.  Penn.  Ben.  Ins.,  2  S.  &  R.  141 ;  Lines  v.  Wylie^  1  C.  A  K.  25?. 
This  gcnenil  rule  of  law  is  recognized  by  the  defendant's  by-law  »s 
applicable  to  one  who  from  any  cause  should  fail  to  pay  his  monthly 
contribution.  It  is  in  these  words  :  ''  The  financial  secretary  shal! 
give  to  each  member  who  is  six  months  in  arrears  a  written  notice, 
calling  his  attention  to  the  fact  that  he  shall  be  stricken  from  the 
roll  in  case  he  does  not  pay  his  dues  in  thirty  days."  It  isadmitted 
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that  the  deceased  was  in  arrears,  but  it  is  established  as  a  fact  that 
the  notice  provided  for  in  such  a  case  was  not  given  to  him.  It  is 
said  however  by  the  learned  counsel  for  the  appellant,  that  this 
omission  was  caused  by  the  failure  of  the  deceased  to  give  notice  to 
the  association  of  his  change  of  residence.  It  does  not  appear  that 
he  was  under  any  obligation  to  do  so.  At  the  time  he  became  a 
member  of  the  society,  he  notified  it  that  his  then  place  of  resi- 
dence was  41  First  street,  in  the  city  of  New  York,  but  he  subse- 
qnently  removed  to  East  Eighteenth  street  There  is  nothing  to 
show  that  the  object  of  the  information  as  to  residence  was  to  en- 
able the  defendant  to  serve  its  notice  at  that  place,  or  that  the 
deceased  agreed  that  they  might  be  left  at  his  house.  There  are 
many  other  reasons  why  it  would  be  well  for  such  an  association  to 
know  the  residence  of  its  members  ;  but  however  that  may  be,  the 
defendant,  by  another  by-law,  defined  the  penalty  for  neglect  in 
giving  notice  of  a  change  of  residence.  It  declares  that  for  such 
omission  the  member  in  default  shall  incur  a  fine  of  twenty-five 
cents.  It  would  lead  to  a  most  unjust  result,  if  there  should  be 
added  a  forfeiture  of  the  whole  benefit  to  which  his  representatives 
are,  in  case  of  his  death,  entitled.  Such  consequence  is  not  declared 
and  Ciinnot  be  implied  by  any  legal  construction.  In  the  absence 
of  any  agreement  by  the  member,  or  any  provision  in  the  charter 
or  by-laws,  for  a  different  mode  of  service,  it  should  be  made  per- 
sonally, as  required  at  common  law,  where  the  object  is  to  deprive 
a  party  of  his  rights  or  property ;  or  if  that  can  be  dispensed  with, 
then  in  such  other  mode  as  will  be  most  likely  to  effect  its  object. 
Here  there  was  no  service,  and  the  court  has  found  that  its  omis- 
sion  is  not  excused.  This  conclusion  is  well  warranted  by  the  facts 
found,  and  the  judgment  should  be  afiirmed. 

Judgment  affirmed. 
All  concur. 


.  Wiseman  v.  Lucksinoer. 

(84  N.  Y.  31.) 
Easement  —  drainage  —  license  —  prescription. 

The  parties  owned  adjoining  city  lots.  The  defendant  had  a  private  plank 
drain  connecting  with  a  public  sewer  in  another  street.  In  consideration 
of  seven  dollars  he  gave  plaintiff  a  writing  stating  that  the  money  was  foi 
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the  right  to  drain  through  his  premises  ;  and  the  plaintiff  bailt  a  plank 
drain  connectiog  with  the  defendant's,  and  of  the  same  size.  After  more 
tlian  twenty  years  the  plaintiff  substituted  a  tile  drain  of  greater  capacity, 
which  caused  an  overflow  into  defendant's  cellar.  Defendant  then  cot  the 
connection  and  refused  the  plaintiff  access  to  the  premises  to  open  and  re- 
pair the  drain.    Hdd^  justifiable. 

ACTION  to  restrain   interference   with   the  right  of  drainage 
across  defendant's  premises.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

2>.  Prattj  for  appellant. 

Wm,  C.  Ruger,  for  respondents. 

Danforth,  J.  Although  the  action  is  in  equity,  the  plaintiffs 
sought  compensation  in  damages  as  well  as  equitable  relief.  Tbe 
former  was  denied  to  them,  but  the  latter  has  been  granted  to  the 
full  extent  asked  for.    I  can  discover  no  ground  upon  which  it  can 

be  approved. 

The  parties  are  owners  of  adjoining  city  lots  in  the  city  of  Syra- 
cuse. The  defendant  built  an  underground  drain  or  sewer  of  plank 
from  the  basement  of  his  house,  through  his  own  lot  and  that  of 
one  Stern  to  Jefferaon  street  sewer,  and  afterward  **  and  more  than 
twenty-five  years  last  past,  the  plaintiff"  as  the  trial  court  finds, 
'*  purchased  of  the  defendant  the  right  and  casement  to  drain 
his  premises,  by  an  underground  drain  and  covered  sewer,  through 
the  defendant's  premises,  for  the  consideration  of  seven  dollars, 
which  the  plaintiff  paid  and  defendant  accepted  "and  thereupon 
the  plaintiff,  partly  upon  his  own  premises  and  partly  on  those  of 
the  defendant,  built  an  underground  sewer  of  plank  to  connect 
with  the  sewer  of  the  defendant.  The  connection  was  made  a 
short  distance  from  the  line  dividing  the  respective  lots.  It  is  fur- 
ther found  that  the  **  plaintiff  for  over  twenty -five  years  enjoyed 
the  privilege  as  of  right  of  draining  his  own  premises  through  thia 
sewer  until  July  22,  1876,  when  the  connection  was  cut  off  by  the 
defendant  on  his  own  land.  "  At  that  time  he  denied  the  plaint- 
iff's right,  obstructed  the  flow  of  water,  "  and  refused  to  allow  the 
plaintiff  to  go  upon  his  premises  to  maintain  and  repair  the  said 
sewer.  "  It  is  also  found  that  *' before  this,  and  in  1873,  the 
plaintiff  caused  his  old  sewer  to  be  taken  up  and  replaced  with  a 
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tile  sewer  of  a  capacity  greater  than  that  of  defendant's  sewer,  with 
which  it  was  connected."  The  plaintiff  had  also  made  changes  in 
the  form  of  his  privy  vault,  and  the  court  found  that  "after  this 
change,  and  the  alteration  and  enlargcnieut  of  his  sewer  by  the 
plaintiff,  the  filth  and  foul  water  from  his  privy  flowed  back  into 
liie  cellar  of  the  defendant,  creating  stench  and  a  great  nuisance 
to  defendant,  rendering  his  house  unfit  to  live  in,  and  that  to  pre- 
vent such  injury  to  his  premises  the  defendant  tore  up  said  sewer." 
The  learned  court  also  found,  as  a  fact,  that  ''  ho  deed  of  convey- 
ance of  said  easement  or  right  to  drain  through  said  defendant's 
picmises  was  ever  executed  by  defendant  to  plaintiff,  nor  was  any 
written  contract  agreeing  to  convey  ever  executed  by  defendant  or 
any  one  for  him,  except  the  receipt  for  seven  dollars  for  the 
right  to  drain  through  defendant's  premises.  "  The  receipt  re- 
ferred to  was  not  produced  upon  tiie  trial,  but  after  proving 
its  loss,  the  plaintiff  was  allowed  to  show  its  contents  by  his 
witnesses.  Neither  of  them  had  seen  the  paper  for  many  years, 
and  there  was  some  difference  as  to  its  form.  It  is  not  stated 
hv  the  court  in  any  other  way  than  in  the  above  finding, 
but  it  is  given  by  one  witness  in  these  words:  "Received  of 
Joseph  Wiseman,  seven  dollars  for  the  right  to  drain  through  my 
premises  ;"  and  this,  he  says,  bore  the  signature  of  the  defend- 
ant. It  is  adopted  by  the  learned  counsel  for  the  respondents 
in  his  points,  and  is  the  form  most  favorable  to  his  contention. 
The  trial  court  found,  ''as  conclusion  of  law  and  equity,  that  the 
plaintiff  acquired  the  right  of  draining  his  premises  on  the  defend- 
ant's premises  more  than  tweni;y-five  years  before  the  said  obstruc- 
tion, and  during  all  that  time  enjoyed  the  same  as  of  right ;  that 
the  plaintiff  is  entitled  to  judgment  declaring  his  said  right  and 
easement  on  the  defendant's  pi*emi8es  and  restraining  him  from  in- 
terfering with  the  plaintiff's  enjoyment  of  such  casement;  and 
that  the  plaintiff  is  entitled  to  go  upon  the  defendant's  premises 
to  rebuild  and  repair  the  same."  Judgment  was  entered  accordingly, 
and  it  having  been  affirmed  by  the  General  Term,  the  defendant 
has  appealed  to  this  court. 

The  right  awarded  the  plaintiff  to  have  his  drain  pass  through 
the  defendant's  land  is  in  the  term  of  the  judgment  an  easement, 
and  for  its  enjoyment  requires  that  the  plaintiff  shall  have  an 
interest  in  the  defendant's  land. 

In  Hewlins  v.  Shipham,  5  B.  &  C.  221 ;  11  Eng.  C.L.  207,  the  ques- 
VoL.  XXXVIII  —  61 


482  NEW  YORK, 


Wiseman  v.  Lucksinger. 


tion  was,  whether  a  right  to  a  drain  running  through  the  adjoining 
land  could  be  conferred  by  parol  license,  and  after  the  fullest  ex- 
amination it  was  decided  that  it  could  not.  The  facts  in  that  case  are 
singularly  like  those  now  before  us,  and  make  the  conclnsion 
reached  of  value  upon  this  inquiry.  Cockei*  v.  Cawpery  1  G.  M.  & 
R  418,  was  a  similar  cose.  The  plaintiff  therein  sued  for  the 
obstruction  of  a  drain  which  had  been  originally  constructed  at  his 
expense  on  the  defendant's  land  by  his  consent  verbally  given.  Aft«r 
it  had  been  enjoyed  for  eighteen  years,  the  defendant  obstructed  it 
It  was  contended  by  the  plaintiff  that  the  license,  having  been  acted 
upon,  could  not  be  revoked  ;  but  the  court  held  that  Hewlins  v. 
Shipmaiiy  supra,  was  decisive  to  show  that  such  an  easement  can- 
not be  conferred  except  by  deed.  To  the  same  effect  are  authorities 
cited  by  the  appellant's  counsel.  It  is  therefore  within  the  statute 
''of  fraudulent  conveyances  and  contracts  relative  to  land,"  and 
could  neither  be  created,  granted  nor  declared,  except  by  deed  or 
conveyance  in  writing  (8  R  S.,  tit.  1,  chap.  VII,  part  2,  §  6,  p. 
134) ;  so  that  consent,  although  in  writing  will  be  of  no  more  avail 
than  it  would  be  if  given  by  word  of  mouth.  Indeed  this  is  con- 
ceded by  the  learned  counsel  for  the  plaintiff  to  be  so  at  law ;  bat 
he  contends  that  in  equity  the  case  is  otherwise,  and  says  that 
'' courts  of  equity  give  effect  to  parol  agreements  for  the  grant  of 
an  casement  when  founded  upon  a  valuable  consideration.''  As- 
suming that  to  be  so,  we  may  inquire  whether  there  is  any  thing  in 
this  case  to  call  for  the  exercise  of  such  extraordinary  jurisdiction. 
And  first,  the  contract  which  equity  will  regard  as  equivalent  to  the 
grant  required  at  common  law  or  by  the  statute  must  be  a  complete 
and  sufficient  contract,  founded  not  only  on  a  valuable  oonsiderar 
tion,  but  Its  terms  defined  by  satisfactory  proof,  and  aooompanied 
by  acts  of  part  performance  unequivocally  referable  to  the  supposed 
agreement.  In  such  a  case  the  application  of  the  statnte  is  with- 
held, lest  by  its  interposition  the  mischief  would  be  eoconnged 
which  the  legislature  intended  to  prevent  There  is,  I  think,  HttW 
danger  of  that  in  the  present  case.  If  we  look  at  the  situation  of 
the  parties  at  the  time  the  contract  was  entered  into,  it  will  be 
difficult  to  infer  that  they  considered  the  arrangement  indicated  by 
the  writing  to  be  a  permanent  one.  The  lots  of  both  parties 
fronted  on  a  public  street — in  it  there  was  no  sewer.  If  there  had 
been,  it  cannot  be  doubted,  that  as  the  easiesty  cheapest  and  most 
natural  way  of  drainage,  they  would  have  used  it.     As  it  vas»  the 
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defeudaDt  was  obliged,  not  only  to  carry  his  drain  the  whole  length 
of  his  loc>  but  first  by  license,  and  then  by  purchase,  acquire  the 
right  to  cross  another  lot  before  an  outlet  for  his  drain  could  be 
had.    ms  drain  was  built  of  plank,  at  little  expense  and  soon 
perishable.   While  in  this  condition,  the  plaintiff  applies,  according 
to  his  own  testimony,  for  the  privilege  of  draining  his  lot  into  the 
dcicndant's   drain,  and  obtains  it  by  the  payment  of  seven  dollars. 
So  much  the  receipt  indicates.   There  is  nothing  more.   Its  language 
IS  equivocal.     It  would  be  satisfied  by  drainage  during  the  pleifiure 
of  the  defendant,  or  during  the  life  of  the  plaintiff,  or  until  a  public 
sewer  should  be  constructed  in  the  street  by  which   the  lot  was 
bounded.  There  is  nothing  said  as  to  how  long  it  should  continue. 
And  when  we  consider  the  heavy  imposition  that  would  rest  upon 
the  defendant's  lot,  the  annoyance  from  smells,  the  perpetual  lien 
and  incumbrance,  necessarily  rendering  the  land   unsalable  or  of 
less  value  in  the  market — less  available  for  improvement — compel- 
ling the  defendant  so  to  build  that  his  structure  should  not  interfere 
with  the  plaintiff'sTight  of  drainage,  of  inspection,  of  rebuilding 
and  reparation,  we  find  nothing  which  permits  the  inference   that 
the  permission  indicated  by  the  receipt  was  intended  to  be  in 
perpetuity.    The  nature  and  character  of  the  easement,  the  pur- 
pose which  it  was  intended  to  serve,  and  other  circumstances  above 
atlverted  to,  must  be  taken  into  account.     The  effect  of  the  judg- 
ment is  to  deprive  the  defendant  of   the  full  enjoyment  of  his 
property,  and  subject  it  to  the  control  of  another.     I  am  unable  to 
find,  in  the  words  of  the  parties,  any   intention  to  produce  that 
result.    It  is  not  expressed  in  the  receipt,  nor  is  it  fairly  to  be 
implied.    Full  effect  may  bo  given  to  it  by  regarding  it  as  a 
temporary  arrangement;  and  it  should,  I  think,  be  so  construed. 
Nor  has  any  thing  been  done  referable  to  such  an  agreement  as 
one  giving  a  right  in  perpetuity.  The  connecting  sewer  constructed 
by  the  plaintiff  was  of  plank,  of  short  length  and   trifling  expense, 
temporary  and  not.  permanent  in  character,   and   as  subsequent 
events  have  shown,  easily  and  necessarily  displaced  to  make  room 
for  another,  better  adapted  to  the  increasing  necessities  of  the  plaint- 
iff and  bis  improved  method  of  removing  filth  from  his   premises. 
The  case  is  not  analogous  to  Wetmore  v.  Wliite,  2  Cai.   Oas.  87  ; 
Brawn  ▼.  Batoeny  30  N.  Y.  541 ;  Rindge  v.  Baker,  57  id.  209  ;  8. 
c,  15  Am.  Eep.  475  ;  Bahcock  v.  Sutter,  1  Abb.  Dec.  27 ;  Pierrepont 
r.  Barnard,   6  N.  Y.  304;  Miller  t.  A.  <t  S.  B.  R.,  6  Hill,  63  ;  or 
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Wolfe  V.  Frost,  4  Saudf.  Ch.  93,  cited  by  the  learned  coaDsel  for 
the  respondents.     So  far  as  they  bear  upon  the  question  as  to  the 
effect  of  part  performance,  it  will  be  seen  that  large  expenditures 
were  made  upon  permanent  and  valuable  improvements,  not  reason- 
ably to  be  accounted  for  except  upon  the  belief,  on  the  part  of  the 
person  making  them,  that  an  actual  interest  or  estate  in  the  land 
had  been  acquired,  not  depending  upon  any  contingency,  or  the  will 
or  acquiescence  of  another.  This  was  so  in  WetniorsY.  WlUte^  supra, 
MilTs  were  erected,  for  the  use  of  which  the  easement  in  question 
was  indispensable.     The  court  say  :     '-'Public  accommodation  and 
private  emolument  were  probably   the  primary  inducements  for 
building  the  mills  and  diverting  the  water ;  the  same  reasons,  for 
any  thing  that  appears,  now  exist  for  their  continuance.''    Tho  de- 
fendant claimed  the  right  to  restore  the  water  to  its  original  channel, 
but  the  court  denied  it,  on  the  ground  that  his  conduct  in  not  dis- 
closing his  right  at  the  time  of  selling  the  mills,  his  sleeping  so 
long  upon  the  claim  and  permitting  the  appellant  to  expend  his 
money  in  repairing  and  rebuilding  the  mills,  was  unconscientioos 
and  formed  sfrong  grounds  for  the  interposition  of  a  court  of  equity. 
Brown  v.  Howen,  supra,  was  an  action  for  damages  caused  by  de- 
fendant's acts  in  setting  water  back  upon  the  plaintifTs  mills,  and 
a  vei*dict  for  the  plaintiff  was  sustained  upon  the  grounds,  that  the 
defendants  were  by  their  conduct  estopped  from  setting  np  a  right 
to  do  the  acts  complained  of.     On  the   other  hand,  in   Babcocb  v. 
Utter,  supra,  it  was  held  that  the  easement  then  in  question,  and 
which  in  character  was  like  the  one  claimed  here,  was  an  interest 
in  real  estate,  incapable  of  transmission  by  parol,  and  the  qoestion 
was,  "  whether  it  could  be  done  by  a  court  of  equity,  against  the 
positive  provisions  of  the  statute."     There  the  license  given  per- 
mitted the  doing  of  an  act  on  the  land  of  the  licensor  by  which 
water  power  had  been  secured.     The  defendant  interfered  with  it 
and  the  plaintiff  brought  an  action  in  equity  to  establish  his  ease- 
ment, to  restrain  the  defendant  from  diverting  the  water,  and  for 
damages  for  the  diversion  already  made.     He  failed  in  the  action, 
the  court  saying  :     *'  A  mere  verbal  license  to  do  an  act  or  a  ser:e> 
of  acts  upon  the  land  of  the  licensor  necessarily  excludes  all  ide* 
of  a  right  to  do  the  act  or  aots  by  virtue  of  a  contract  or  promi** 
which  equity  might  enforce  specifically  ;"  adding  :  *'  To  grant  the 
relief  here  prayed  for  would  effectually  subvert  the  legal  right,  or 
which  is  the  same  thing  in  effect,  forever  prevent  the  exercise  of 
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those  rights  which  unavoidably  pertain  to  one  seized  of  the  undis- 
puted legal  title,  and  with  which  he  has  never  consented  to  pai*t." 
The  consequences  thus  pointed  out  are  ilhistrated  by  the  judgment 
in  this  case.  It  gives  to  the  plaintiff  a  right  to  the  perpetual  use  of 
the  defendant's  land,  although  '*  there  is  no  stipuhition  as  to  such 
title  or  right,"  and  it  is  therelbre  as  declared  in  the  case  cited,  "as 
rcpngnaut  to  the  principles  of  equity  as  to  the  rules  of  law."  I  do 
not  in  detail  stiite  the  other  cases  cited  by  the  appellant,  for  as  to 
them  it  is  enough  to  say  they  decide  nothing  contrary  to  the  views 
expressed  in  the  case  just  referred  to.  While  the  argument  of  the 
l«:irue<l  Judge  Welles,  in  Pierrepont  v.  Barnard,  6  N.  Y.  279, 
distinguishes  between  an  easement  and  a  license.  Miller  v.  A,  £  S. 
R.  R.  Co.,  6  Hill,  63,  and  Wolfe  v.  Frosty  4  Sundf.  Ch.  93,  seem  to 
support  the  appellant's  view  of  the  proper  limitation  to  the  plaint- 
ifiTs  rights.  There  are  no  doubt  many  cases  in  which  courts 
recognize  an  equitable  right  to  an  easement  without  a  deed ;  but 
there  will  be  found  in  them  either  an  express  agreement  for  an  ease- 
ment, or  an  acquiescence  or  consent  by  conduct  which  has  led  to 
the  erecting  of  permanent  works,  or  valuable  and  lasting  improve- 
ments, or  some  other  fact  which  would  mako  the  assertion  of  a 
legal  title  operate  as  a  fraud  upon  the  persons  setting  up  the  equita- 
ble right  But  here  there  is  no  agreement  for  an  easement,  and  no 
circumstances  which  render  it  inequitable  in  the  defendant  to  insist 
upon  the  application  of  the  statute. 

The  agreement  however  to  be  implied  from  the  receipt  was  un- 
doubtedly good  as  a  license,  giving  to  the  plaintiff  immunity  while 
acting  nnder  its  privilege,  but  no  vested  right  entitling  him  to  its 
use  or  enjoyment  against  the  will  of  the  grantor ;  and  this  presents 
the  point  of  difference  between  the  parties.  In  behalf  of  the 
plaintiff  is  claimed  an  indefeasible  right  to  an  easement,  such  as 
pusses  by  deed  only  ;  while  the  defendant  denies  to  him  any  interest 
except  as  licensee,  and  construes  the  receipt  as  a  mere  dispensation 
or  license,  which  "i)roperly  passes  no  interest  nor  alters  or  transfers 
property  in  any  thing,  but  only  makes  an  action  lawful,  which 
without  it  had  been  unlawful,"  Per  Vauohan,  C.  J.,  Thomas  v. 
Sorrelly  Vaughan,  351.  Therefore  thepl'iintiff  had  liberty  to  enter 
upon  the  defendant's  land  and  lay  his  sewer,  subject  to  interruption 
at  the  defendant's  will,  but  nothing  more  ;  and  this  except  for  the 
license  would  have  been  unlawful.  The  principle  upon  which, 
after  tlic  fullest  consideration,  Bahcoch  v.  Utters  supra,  and  St.  Vin* 
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cent  Orphan  Asylum  v.  Citg  of  Troy  (hereafter  referred  to),  and 
Wood  V.  Leadbilter,  13  M.  &  W.  838,  were  decided,  applies  here, 
and  the  case  itself  seems  a  reproduction  of  the  one  put  by  Aldek- 
soj^,  J.,  in  the  one  last  cited.  **  Suppose,"  he  says,  '*  the  case  of  a 
parol  license  to  come  on  my  lands,  and  there  to  make  a  water- 
course, to  flow  on  the  lands  of  the  licensee.  In  such  a  case  there 
is  no  valid  grant  of  the  water-course,  and  the  license  remains  a 
mere  license,  and  therefore  capable  of  being  revoked.  On  tiie  other 
hand,  if  such  a  license  were  granted  by  deed,  then  the  question 
would  be  on  the  construction  of  the  deed,  whether  it  amounted  to 
a  grant  of  the  water-course  ;  and  if  it  did,  then  the  license  would 
be  irrevocable."  Now  the  receipt  contains  a  more  license  or  pt-r- 
mission  to  drain,  and  no  agreement  to  convey  an  casement;  nori^ 
the  license  coupled  with  any  interest  in  the  land.  It  was  tberefon? 
revocable,  and  its  revocation  did  not  operate  as  a  fraud  np"* 
the  plaintiff.  His  expenditures  were  trifling,  andforanght  thai 
appears,  have  been  more  than  repaid  in  the  use  already  had  by 
the  plaintiff  of  tho  privilege  given  to  him.  There  is  no  finding 
that  by  the  action  of  the  defendant  he  will  be  deprived  of  tl;* 
means  of  drainage ;  and  the  contrary  may  not  only  be  presumed, 
from  the  ftict  that  the  lot  is  on  one  of  tlie  public  streets  of 
the  city,  but  if  wo  look  into  the  evidence,  we  see  that  tlion" 
are  sewers  in  neighboring  streets  to  which  access  may  be  had. 
although  doubtless  with  more  expense  and  labor.  Without  n»- 
gard  however  to  these  considerations,  which  apply  to  tin- 
equity  of  his  case  and  to  any  right,  wo  have  no  doubt  of  th<* 
power  of  tho  plaintiff  to  revoke  tho  permission  or  license  given. 
Nor  does  the  fact  of  payment  for  the  license  alter  the  dcfendanfs 
right  His  permission  to  drain  was  still  a  mere  license,  and  none 
the  less  revocable  that  it  was  paid  for.  Hewh'nffs  v.  Shippanu  ^ 
B.  &  C,  anfe. 

It  is  also  contended,  on  behalf  of  tho  plaintiff,  that  the  jud^en: 
may  be  sustained  upon  the  ground  that  he  lias  a  prescriptive  rig.it 
to  the  easement.  This  claim  is  inconsistent  with  the  theory  of  the 
action,  as  we  find  it  disclosed  in  the  complaint.  There  au  agree- 
ment of  purchase  is  set  out,  naming  the  price  paid,  and  tli^ 
averments  of  right  subsequently  made  evidently  refer  to  a  right  w 
acquired  ;  and  following  that  theory  is  the  finding  of  the  trial 
judge,  based  upon  an  agreement  for  which  a  consideration  wu 
paid.     Moreover  it  is  opposed  to  the  claim  that  tho  agreement  ei- 
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iflts  of  which  specific  performance  may  be  decreed  ;  for  to  support 
it  the  possession  and  part  performance  muse  be  with  consent  of  the 
render,  and  in  pursuance  of  and  in  reliance  upon  a  contract,  for 
otherwise  there  would  be  no  fraud  in  the  refusal  of  the  vendor 
to  execute  or  abide  by  his  agreement  So  if  the  possession  was  ad- 
verse ;  and  in  neither  aspect  would  it  present  a  feature  for  the 
jorisdiction  of  a  court  of  equity.  But  I  find  nothing  upon  which 
this  point  can  stand.  The  finding  of  the  trial  court  is  distinct : 
That  within  a  short  time  after  1842,  "and  more  than  twenty-five 
years  last  past,  the  plaintiff  purchased  of  the  defendant  the  right 
and  easement,  for  the  consideration  of  seven  dollars. "  Thus  the 
acts  of  possession  commenced  by  permission  purchased  for  a  price, 
the  minds  of  both  parties  concurring.  If  wo  look  at  the  testimony 
given  on  the  trial,  we  also  find  that  the  plaintiff's  theory,  from  the 
banning  to  the  end,  was  that  *'  an  arrangement  was  made  be- 
tween the  plaintiff  and  the  defendant  in  reference  to  the  sewer.'* 
SQch  is  the  plaintiff's  own  evidence.  He  says  he  applied  to  the  de- 
fendant for  the  privilege  and  obtained  it  —  that  he  first  obtained 
this  right.  He  says:  "  Ho  permitted  me  to  get  a  sewer  there  at  the 
time  I  built  the  house  ;  I  made  the  bargain  with  him  to  connect 
the  sewer,"  and  then  did  so.  Tho  defendant  confirms  this.  Deny- 
ing the  receipt  of  money  admits  that  he  gave  permission.  As  to 
that  fact,  there  was  no  controversy  between  the  parties ;  and  it  fol- 
lows that  there  could  be  no  adverse  possession  until  after  July, 
1876,  when  the  defendant  did  the  thing  complained  of,  and  catting 
off  the  plaintiff's  sewer,  forbade  his  entrance  upon  the  premises. 
Tip  to  that  time,  possession  under  the  license  or  permission  of  the 
defendant  prevented  it  from  being  adverse.  But  the  question  is  well 
settled  by  authority.  WJiiie  v.  Spencer,  14  N.  Y.  247-249 ;  Jackson 
V.  McConnell,  19  Wend.  177;  32  Am.  Dec.  439;  Jackson  y.  Parker, 
3  Johns.  Cas.  124.  St.  Vincent  Orplian  Asylum  v.  Oity  of  Troy,  12 
Hun,  317,  came  before  the  Supreme  Court  in  1877.  It  appeared  that 
in  1853,  the  defendant,  by  formal  resolution  of  its  common  council, 
relinquished  certain  land  theretofore  used  as  a  street,  and  in  the 
same  manner  declared  that  the  Troy  Hospital,  which  then  stood  on 
the  adjacent  lot,  was  at  liberty  to  inclose  the  land  so  relinquished 
within  its  grounds,  for  the  use  of  that  institution.  This  was  done, 
and  possession  retained  for  more  than  twenty  years.  But  there- 
after tho  city  sought  to  remove  the  wall,  and  in  an  action  com- 
menced against  them,  the  plaintiff  recovered.    Upon  appeal  the 
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General  Term  sustained  the  verdict,  upon  the  ground  that  under 
the  resolution  of  1S53,  possession  htid  been  taken  and  i)ermancut 
improvements  made  on  the  faith  thereof,  and  held  that  the  de- 
fendant was  concluded  by  its  resolution,  '*  followed,  as  it  was,  by 
actual  and  continued  occupation  under  claim  of  absolute  right, 
especially  in  view  of  the  improvements  made  on  the  faith  of  the 
action  of  the  common  council."  Upon  appeal  to  this  court,  76 
N.  Y.  108;  s.  c.,32  Am.  Bep.  286,  the  judgment  was  reversed. 
The  view  taken  by  the  Supreme  Court  was  relied  upon  in  support 
of  the  judgment,  and  it  was  also  urged  that  the  plaintiff's  possession 
was  adverse  to  the  title  of  any  other  claimant.  This  court  how- 
ever held,  first,  that  the  resolution  of  the  common  conncil 
was  invalid  for  want  of  power  ;  but  in  answer  to  the  plaintifT* 
claim  as  one  holding  by  adverse  possession,  say :  "The  plaint- 
iiFs  occupation,  at  least  previous  to  the  rescission  by  the 
common  council  in  1868,  was  not  an  ad  versed  possession  within 
the  statute  of  limitations;"  adding:  "The  occupation  of  t 
grantee  of  the  fee  is  perhaps  hostile  to  his  grantor,  but  not  so 
as  to  a  licensee."  I  am  not  able  to  see  why  this  decision  is  not  m 
point  and  conclusive  upon  us  in  this  case.  The  resolution  was 
general  and  unlimited  in  terms;  it  gave  permission  "  to  inclose'' 
the  land  "  for  its  use."  It  was  held  to  be  a  license-  It  was  also 
held  to  be  invalid.  But  the  court  say  :  "  The  entry  of  the  pUint- 
iff  was  nevertheless  under  it,  and  the  holding  is  not  adverse.'*  In 
the  case  before  us,  the  words  of  the  receipt  are  general  and  un- 
limited, **  for  the  right  to  drain  through  my  premises;"  but  if 
construed  so  as  to  give  an  interest  in  land  or  an  easement,  are  invalid, 
because  not  in  conformity  to  the  statute.  And  the  court  further 
say  :  '*  The  license,  being  invalid  and  void,  could  of  course  be  the 
foundation  of  no  right  in  the  plaintiff,  but  its  entry  and  occupa- 
tion thereunder  was  nevertheless  no  more  adverse  to  the  defendant 
than  if  the  license  had  been  valid."  The  same  doctrine  is  asserted 
in  many  other  cases,  and  is  deemed  so  well  settled,  that  it  has  founu 
its  way  into  the  text-books,  where,  in  various  forms  of  words,  it  is 
declared  that  enjoyment  had  under  a  license  or  permission  from 
the  owner  of  the  servient  tenement  confers  no  right  as  to  the  ease- 
ment (Angell  on  Water-courses,  §  216);  and  so  the  effect  of  the 
user  would  be  destroyed,  if  it  were  shown  that  it  took  place  by  the 
express  permission  of  the  owner  of  the  servient  tenement ;  and  the 
reason  is,  that  such  enjoyment  is  consistent  with  the  right  of  the 
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owner  of  that  tenement,   and  consequently  confers  no  right  in 
opposition  thereto.       Wluie  v.  Spencer,  supra. 

The  case  of  Sibley  v.  ElUs,  11  Gray,  417,  cited  by  therespocdent, 
is  not  in  conflict  with  these  propositions.  It  there  appeared  that 
the  Qser  began  in  a  trespass  and  had  continued  open  and  adverse 
for  twenty  years.  It  was  therefore  held  that  the  defendant  had  a 
prescriptive  right.  To  the  same  effect  are  many  other  cases  cited 
by  him  ;  bnt  they  have  no  tendency  to  support  the  demand  of  the 
plaintiff.  His  user  has  not  been  adverse,  nor  has  it  been  under  a 
cluim  of  right.  The  trial  court  does  not  so  find  it,  nor  that  it  was 
adverse.  In  the  recent  case  of  Ward  v.  Warren^  82  N.  Y.  265,  and 
to  which  our  attention  is  called,  the  plaintiff  claimed  the  title  by 
prescription;  and  it  was  atljndged  in  his  favor,  because  the  trial 
court  found  **'  that  the  use  of  the  way  by  him  and  his  predecessors 
iu  the  title  had  been  adverse,  under  claim  of  right,  exclusive,  open 
and  notorious,  with  the  knowledge  and  acquiescence  of  defendants 
and  their  grantors,  for  forty-eight  years."  It  was  substuutially  so 
in  the  other  cases  cited  by  the  respondent.  Here  there  is  no 
finding  that  tho  use  was  under  a  claim  of  right,  or  that  it 
was  adverse.  On  the  contrary,  the  source  of  the  plaintiff's  posses- 
sion was  the  defendant's  permission  ;  never  under  any  claim  of 
right,  or  in  any  sense  adverse  to  the  defendant.  Our  attention 
has  been  also  directed  to  the  following  as  authorities  in  favor 
of  the  plaintiff's  contention.  Wash,  on  Eas.,  §88;  La  Fromhois 
v.  Jacksofiy  8  Cow.  589  ;  Briggs  v.  Prosser,  14  Wend.  227.  It  is 
saidby  Washburn,  a»/0,  that  although  a  right  of  way  cannot  be 
created  by  parol  agreement,  yet  where,  under  such  an  agreement, 
the  way  was  used  for  twenty  years,  and  the  same  was  acquiesced  in 
by  the  owner  of  the  servient  estate,  a  prescriptive  right  was  thereby 
oained.  The  learned  author,  as  authority  for  this  statement,  cited 
Ashley  \,  Ashley,  4  Gray,  197.  It  depends  on 'quite  other  considera- 
tions. It  appeared  that  when  a  deed  of  certain  land  was  delivered 
to  the  defendant,  the  grantor's  agent  stated  it  reserved  no 
right  of  way  to  her  own  lot,  and  the  defendant  replied  that 
slie  might  pass  over  the  land  as  mucli  as  she  pleased,  '*  as  much 
as  if  the  right  of  way  was  in  the  deed;*'  and  the  us^t  having 
thereafter  continued  twenty  years,  this  evidence  was  admitted, 
as  having  a  tendency  to  show  that  the  plaintiff  used  the  way 
openly,  as  of  right,  against  the  owner  of  the  soil,  and  so  was 
adverse.  La  Fromhoix  v.  Jackson^  supra,  is  to  the  effect  that  an 
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entry  under  color  of  title  will  be  adverse,  however  groundless 
the  supposed  title  ixiuy  be,  while  possession,  without  claim  of 
title,  will  never  confer  a  title  on  the  possessor.  In  Briggs  v. 
Prosser,  supra,  the  defendant,  for  the  purpose  of  showing  adTeree 
possession,  offered  to  show  that  he  was  in  under  contrsct 
for  the  conveyance  of  land,  the  price  of  which  had  been  fully  paid; 
so  that  he  was  in  equity  the  owner,  and  also  to  show  declaratioos  of 
the  plaintiff  to  the  effect  that  he  had  sold  the  premises  to  the  de- 
fendant, and  that  they  belonged  to  him ;  and  all  this  for  the 
purpose  of  establishing  an  adverse  possession.  It  was  held  proper 
for  that  purpose,  because  the  defendant  was  equitably  entitled  to  a 
deed,  and  there  was  nothing  in  the  character  of  the  possession 
under  it  inconsistent  with  the  idea  of  an  adverse  possession. 
Whether  it  were  adverse  or  not  the  court  say  "would  depend  npon 
the  circumstances  of  each  particular  case."  In  both  cases  possession 
was  taken  under  a  contract  for  a  deed,  and  it  was  held,  and  noth- 
ing more,  that  this  did  not  per  se  necessarily  preclude  the  adverse 
character  of  the  subsequent  possession.  In  the  case  before  us  there 
was  no  contract  for  a  deed  or  any  engagement  to  confer  a  title. 
The  cases  are  not  in  point.  In  all,  there  was  an  equitable  title  and 
a  claim  of  right ;  and  in  each  of  the  last  two,  an  agreement  for  a 
deed.  In  all,  an  obvious  intention  to  claim  the  title  and  a poees- 
sion  inconsistent  with  the  plaintiff's  ownership.  As  I  hare 
above  undertaken  to  show  the  possession  of  the  plaintiff  here  was 
under  no  claim  of  right,  and  was  entirely  consistent  with  the  de- 
fendant's title.  The  plaintiff's  enjoyment  was  permissive,  and  he 
had  no  title,  either  in  law  or  equity. 

It  is  clear  that  the  defendant,  in  the  acts  complained  of,  has  gone 
no  further  than  to  exercise  his  legal  rights.  Of  these  he  shonld 
not  be  deprived,  unless  he  has  acted  in  such  a  way  as  to  makeii 
fniudulent  for  him  'to  set  them  up.  There  is  no  finding  to  that 
effect;  nor  would  the  evidence  warrant  such  conclusion.  The 
plaintiff  has  made  out  no  case  against  this  appeal ;  and  the  judg- 
ments of  the  General  and  Special  Terms  should  therefore  beiv- 
vci*sed  and  a  new  trial  granted,  with  costs  to  abide  the  event 

Judgment  reversed. 

All  concur,  except  Earl,  J.,  dissenting.  Finch,  J.,  concurring 
in  result. 
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Lfx)nard  V.  Columbia  Steam  Navigation  Company. 

(84  N.  Y.  48.) 

Comity  —  action  for  death  by  negligent  injury  in  another  State  —  evidence. 

An  adnuDlBtrator  appointed  in  New  York  may  maintain  an  action  for  tlie  deatli 
■  of  his  intestate,  occasioned  by  a  negligent  injury  by  the  defendant  in  an- 
other State  liaving  a  HtatuteRubatantiallylike  the  New  York  statate^allowing 
an  action  of  damages  for  death  by  negligence,*  and  his  letters  issued  in 
New  Y'ork  are  conclusive  of  his  right  to  recover. 

ACTION  of  damages  for  death  by  negligence.   The  opinion  states 
the  case.     The  plaintlif  had  judgment  below. 

m 

Dennis  McMahon,  for  appellant. 
Christopher  Fine^  for  respondent. 

Miller,  J.  The  intestate  was  killed  by  reason  of  the  explosion 
of  a  boiler  of  a  steamer  within  the  boundaries  of  the  State  of  Connec- 
ticut, which  the  jury  found  was  occasioned  by  the  negligence  of 
the  defendant,  who  was  the  owner  thereof.  The  statutes  of  that 
State  created  a  cause  of  action  in  favor  of,  and  for  the  benefit  of  the 
next  of  kii\  and  heirs  at  law,  in  certain  cases  which  are  enumerated. 
By  the  Bevised  Statutes  (ed.  of  1875),  section  3,  page  488,  a 
right  of  action  is  given  to  the  representatives  of  a  person  killed  by 
the  negligence  of  any  railroad  company  or  its  servants,  to  recover 
damages  to  the  amount  of  $5,000.  The  common-law  rule  as  to  ac- 
tions for  injuries  to  the  person  is  changed,  and  it  is  provided  that 
an  action  to  recover  damages  for  injury  to  the  person,  etc.,  shall 
not  abate  by  reason  of  death,  and  that  the  executor  or  administrator 
may  prosecute  the  same,  and  that  all  actions  for  injuries  to  the  per- 
son, whether  the  same  do  or  do  not  instantaneously  or  otherwise 
result  in  death,  shall  survive  to  his  executor  or  administrator,  etc. 
Stats,  of  Conn,  (revision  of  1876)  chap.  6,  title  19,  §§  8-9.  It  is 
held  that  under  these  provisions  of  the  statutes  of  Connecticut  an 
action  lies  in  that  State  in  favor  of  the  representatives  of  a  deceased 
party  to  recover  damages.    Murphy  v.  JV.  F.  <&  N.  H.  R.  R.  Co.t 

*8ee  BucKlea  r.  EUera  (TS  liid.  SW;,  87  Am.  Bep.  150. 
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30  Conn.  184 ;  s,  c,  ;^D  id.  496  ;  Soule  v.  ^■,  V.  dr  A.  //.  Ji  R. 
Co,y  24  id.  575.  The  construction  thus  placed  by  ^he  courts  of  an- 
other State  upon  the  statutes  of  that  State  should  be  followed,  and 
is  controlling  in  the  tribunals  of  such  State.  Jessu])  v.  Carnegit, 
80  N.  Y.  441  ;  s.  c.  36  Am.  Rep.  643  ;  Hunt  v.  Hunt,  72N.  Y.218; 
8.  c.  28  Am.  Rep.  129. 

At  common  law,  personal  actions,  whether  ex  contractu  or  ex 
delicto,  are  transitory  (Bouv.  L.  Die,  Pers.  Act.*;  Trans.  Act.) ; 
and  these  actions  may  be  brought  anywhere,  and  are  governed  by 
the  lex  fori.  Bouvier  ;  Story  on  Confl.  of  Laws,  §  307, «.  e.  The 
cause  of  action  which  the  statutes  of  Connecticut  created  is  tran- 
sitory in  its  nature,  and  unless  excepted  from  the  general  rule  as 
to  the  place  where  such  actions  may  be  brought,  can  be  enforced  in 
the  courts  of  this  State  or  any  other  forum,  provided  the  laws  of 
that  forum  do  not  forbid  its  maintenance.  In  this  State  it  is  held 
that  actions  will  lie  for  injuries  to  the  person,  committed  outside 
of  the  teVritorial  limits  of  the  State.  In  Smith  v.  BuUy  17  Wend. 
323,  it  was  decided  that  an  action  for  an  assault  and  battery,  com- 
mitted .n  the  State  of  Pennsylvania,  could  be  maintained  in  anv 
Court  of  Common  Pleas  of  this  State.  The  rule,  no  doubt, 
is  that  all  common-law  actions  for  an  injury  in  a  foreign  conn- 
try  arc  transitory  in  their  character,  and  may  be  brought  in 
another  State  or  country  besides  that  in  which  they  originated. 
In  contemplation  of  law  the  injury  arises  anywhere  and  every- 
where. The  right  to  recover  in  such  cases  rests  uiion  the  pre- 
sumption that  the  common  law  prevails  in  such  other  State, 
and  that  the  injured  party  could  have  recovered  there  had  the 
action  been  brought  in  such  State.  The  remedy  in  such  cases 
is  given  by  the  courts  of  one  country  or  State  upon  the  prin- 
ciple of  comity  which  is  due  by  one  sovereign  State  or  country 
to  another  under  similar  circumstances.  While  these  general 
rules  are  recognized  in  numerous  decisions  in  the  courts  of  iliis 
State,  it  is  also  held  that  the  statutes  giving  an  action  for  dam- 
ages resulting  from  death  caused  by  culpable  negligence  do 
not  apply  where  the  injury  was  not  committed  in  this  State 
but  in  a  foreign  country,  unless  it  is  proved  that  the  laws  of  that 
country  are  of  a  similar  character.  Wliitfonl  v.  Panama  R.  R*  Co*, 
23  N,  Y.  465  ;  Beach  v.  Bay  State  Steamboat  Co,,  30  Barb.  433 ; 
Crowley  v.  Pajuima  JL  R.  Co.,  id.  99  ;  McDonald  v.  JUallory,  77  S. 
Y.  547 ;  8.  c,  33  Am.  Rep.  664. 
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These  decisions  rest  upon  the  i)rinciplo  that  the  statutes  of  this 
State  can  have  no  operation  in  a  foreign  country  where  simihir 
statutes  do  not  exist,  and  that  it  is  not  a  legitimate  presumption 
that  the  statute  laws  of  other  States  or  countries  are  similar  to  our 
laws.  In  Whitford  v.  Panama  R,  R.  Co.,  supra^  the  injury  was 
done  in  New  Grenada.  After  considering  the  effect  of  the  statute 
in  a  foreign  country,  Denio,  J.,  remarks:  "whatever  liability  the 
defendant  incurred  by  tlie  laws  of  New  Grenada  by  the  act 
mentioned  in  the  complaint  mfght  well  be  enforced  in  the  courts  of 
this  State,  *  *  *  but  the  rule  of  decision  would  still  be  the 
law  of  New  Grenada,  which  the  court  and  jury  must  be  made  ac- 
qaainted  with  by  the  proof  exhibited  before  them."  The  doctrine  of 
this  case  is  approved  in  McDonald  v.  Mallory,  supra,  and  it  is  laid 
down  b)'  Rapallo,  J.,  that  where  the  wrong  is  committed  in  a 
foreign  State  or  country  no  action  "can  be  maintained  here  with- 
out proof  of  the  existence  of  a  similar  statute  in  the  place  where 
the  wrong  was  committed."  The  rule  here  laid  down  is  just  and 
reasonable^  and  it  is  not  essential  that  the  statute  should  be  pre- 
cisely the  same  as  that  of  the  State  where  the  action  is  given  by  law 
or  where  it  was  brought,  but  merely  requires  that  it  should  be  of  a 
similar  import  and  character.  The  statute  in  this  State  is  certainly 
of  the  same  nature,  and  the  similarity  is  such  as  to  authorize 
the  conclusion  that  it  is  founded  upon  the  same  principle  and  pos- 
sesses the  same  general  attributes  as  the  statutes  of  Connecticut 
which  have  been  cited.  The  same  remedy  was  to  be  accomplished, 
and  an  examination  of  the  different  provisons  evinces  an  agree- 
ment in  both  the  statutes  as  to  their  main  features,  and  that  they 
are  substantially  alike  and  to  the  same  effect  as  to  the  survivorship 
of  the  action.  In  fact,  when  there  are  similar  statutes  instead  of 
the  common  law,  the  right  to  recover  damages  stands  precisely  the 
same  as  if  the  common  law  in  both  States  relating  to  the  subject 
prevailed. 

The  doctrine  that  an  action  will  lie  when  the  common  law  or 
the  statutes  of  different  States  or  countriec  correspond,  is  sustained 
by  numerous  authorities.  Madrazo  v.  Willes,  3  B.  &  Aid.  353  ; 
Mehn  v.  Duke  de  Fiiz-James,  1  B.  &  P.  138 ;  Mostyn  v.  Fabrigas,  1 
Cowp.161  ;  1  Smith  Lead.  Cas.  903  ;  Shipp  v.  McCraw,  3  Muri)hy, 
463;  Wall  v.  HosJcins,  5  Ired.  177  ;  Stout  v.  Wood,  1  Blackf.  71. 

We  are  referred  to  a  number  of  cases  bv  the  learned  counsel  for 
the  appellant  as  authority  for  the  position,  that  the  death  happen- 
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ing  ill  the  State  of  Connecticut,  aud  there  not  being  shown  to  have 
been  any  representative  there  who  had  taken  out  letters  of  admin- 
istration,  an  administrator  in  New  York  has  no  right  to  bring  sach 
an  action  in  the  courts.  The  cases  cited  are  the  decisions  of  other 
State  courts,  and  a  brief  reference  to  them  will  indicate  how  far 
they  should  be  allowed  to  bear  upon  the  question  considered.  In 
Richardson  v.  N.  Y.  C,  R.  R.  Co.,  98  Mass.  85,  the  plaintiff  brought 
an  action  for  damages  under  the  statute  of  New  York  for  the  kill- 
ino[  of  the  intestate  in  New  York.  There  was  no  statute  in  Hassa- 
chusetts  of  a  similar  character,  and  it  was  held  that  the  action 
could  not  be  maintained.  It  will  be  noticed  that  the  statutes  qf 
the  different  States  were  not  of  a  similar  nature  and  the  common- 
law  rule  prevailed  in  Massachusetts.  The  case  therefore  is  not 
analogous.  In  Woodward  v.  Mich.  So,  c0  JV.  /.  R.  R,  Co.,  10  Ohio 
St.  121,  it  was  held  that  an  administrator  in  Ohio  could  not  main- 
tain an  action  under  the  statute  of  Illinois  authorizing  the  personal 
representative  of  a  person  who  comes  to  his  death  by  a  wrongful 
act  of  another  to  sue  for  damages.  It  was  questioned  whether 
the  petition  went  far  enough  to  make  out  an  action  under 
the  statute  of  Illinois,  or  whether  an  administrator  appointed 
under  the  laws  of  Illinois  might  not  maintain  such  action. 
The  question  now  presented  is  not  fully  considered,  and 
therefore  the  decision  has  no  force  as  a  case  in  poinL  In 
Needham  v.  O.  T.  Railway  Co.,  38  Vt.  295,  the  death  occurred  io 
the  State  of  New  Hampshire,  and  there  was  no  law  existing,  or 
alleged  to  exist,  which  gave  the  plaintiff  a  right  of  action.  In 
Alien  v.  Pitts  <&  C.  R.  R.  Co,,  45  Md.  41,  there  was  no  allegation 
that  there  was  any  statute  in  the  State  where  the  death  was  cansed 
creating  a  cause  of  action,  and  it  was  held,  that  in  the  absence  of 
any  proof,  there  was  no  presumption  in  favor  of  a  positive  statute 
law  of  the  State,  but  it  must  be  presumed  that  the  common  law 
prevailed.  The  case  therefore  is  not  in  point  In  Selma  R.  d  D, 
R,  R,  Co.  V.  Lacy,  43  Qa.  461,  the  same  general  state  of  facts 
existed  and  the  same  rule  was  recognized.  Marcy  v.  Marcy,  32 
Conn.  308,  does  not  directly  affect  the  question  considered.  From 
this  review  of  the  cases,  it  is  manifest  that  the  authorities  cited  do 
not  sustain  the  position  that  this  action  cannot  be  maintained  in 
this  State  under  the  circumstances  existing,  and  we  are  of  the 
opinion  that  the  right  of  the  administrator  to  bring  the  same  is 
clear  and  beyond  question.    The  letters  of  administration  granted 
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by  the  surrogate  are  conclusive  as  to  his  authority.  Roderigas  v. 
East  River  Savings  Inst.,  63  N.  Y.  460 ;  s.  c,  20  Am.  Kcp.  556 ; 
KeUy  V.  West,  80  N.  Y.  139.  The  letters  on  their  face  show  that  the 
intestate  died  "'  leaving  assets"  in  the  State  and  in  the  county  of 
New  York,  and  this  gave  the  surrogate  of  the  county  of  New  York 
jansdiction.  3  R.  S.  (6th  ed.)  76,  §  24.  Nor  was  it  essential,  we 
think/  that  letters  should  have  first  been  taken  out  in  the  State  of 
CoDDecticut  Be  that  as  it  may,  however^  the  letters  issued  by  the 
surrogate  are  conclusive  as  to  the  right  of  the  administrator  to 
maintain  this  action. 

[Minor  point  omitted.] 

After  full  consideration,  we  think  that  the  case  was  properly  dis- 
posed of  at  the  Circuit,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur,  except  Bapallo,  J.,  absent,  Folgbu,  0.  J.,  concur- 
ring in  result. 


Root  v.  WRianr. 

(84  N.  Y.  72.) 

Attorney  and  eUent  —  evidence  —  eonfldential  eammunicaiians. 

The  oommoii  attorney  of  two  or  more  parties,  adverse  in  interest,  cannot 
testify  in  a  suit  between  one  of  them  and  a  third  person,  to  communica. 
tions  made  between  them  in  his  presence,  before  suit,  while  he  was  acting 
18  sach  attorney  in  respect  to  the  matter  in  question.* 

ACTION  of  foreclosure.     The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below. 

S.  y.  Dadn,  for  appellant. 

Hotae  &  Rice,  for  respondent. 

ANDREWS,  J.  The  liability  of  the  defendant  for  the  deficiency 
arising  on  the  sale  of  the  mortgaged  premises  turned  upon  the  ques- 
tion, whether  the  deed  from  Foster  was  intended  as  an  absolute 
conveyance,  or  simply  as  a  mortgage.  If  it  was  intended  as  a 
security  merely,  the  covenant  thereon  to  assume  and  pay  the  plaint- 

•  See  BoeonT.  Fritibee  (80  N.  Y.  894),  88  Am.  Rep.  687,  and  note,  «S1. 
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iif's  mortgage  was  ia  effect  an  agreement  between  Foster  and  tbe 
defendant  that  the  latter  should  advance  the  amount  of  the  prior 
lien  upon  the  security  of  the  land,  and  gave  no  right  of  action  to 
the  plaintiff,  who  was  neither  a  party  to  the  contract  nor  the  person 
for  whose  benefit  it  was  made.  Garnsey  v.  Rogers,  47  N.  Y.  241 ; 
s.  c,  7  Am.  Rep.  440 ;  Pardee  v.  Treaty  82  N.  Y.  385.  The  referee 
found  that  the  deed  was  intended  as  an  absolute  couTeyance,  and  to 
establish  this  view  of  the  transaction,  the  plaintiff  on  the  trial  called 
as  a  witness  the  attorney  who  di*ew  the  deed,  who  was  permitted, 
against  the  objection  of  the  defendant,  to  testify  to  the  t^onversatiott 
between  Crosby,  Foster  and  the  defendant  Wright,  at  his  office, 
when  the  deed  was  drawn.  The  evidence  of  the  attorney  (who  ia 
also  the  attorney  for  the  plaintiff  in  this  action)  was  material  upon 
the  point  in  controversy.  The  general  facts  are,  that  on  the  morn- 
ing of  the  day  when  the  deed  was  drawn,  and  before  the  conversa- 
tion at  the  attorney's  office,  Crosby,  Foster  and  Wright  had  an  in- 
terview. Foster  was  the  owner  of  the  land  em  braced  in  the  plaintiff's 
mortgage,  and  the  mortgagor.  Crosby  held  a  junior  mortgage  on 
the  same  premises,  which  was  due.  Wright  was  liable  as  second 
indorscr  of  a  note  upon  which  Foster  was  primarily  liable,  and 
Foster  was  also  indebted  to  him  for  money  advanced.  Crosby  was 
urging  the  payment  of  his  mortgage,  and  at  the  interview  between 
Crosby,  Foster  and  Wright,  it  was  proposed  by  Crosby,  that  Wright 
should  take  an  assignment  of  his  mortgage,  and  that  Foster  should 
execute  to  Wright  a  deed  of  the  land  as  security  for  the  payment 
of  the  sum  ho  should  advance  to  Crosby,  and  for  his  liability  u 
indorser.  This  proposition  was  finally  assented  to  by  Wright  and 
Foster,  and  the  three  persons,  by  mutual  agreement,  then  went  to 
the  office  of  the  attorney  to  consummate  the  proposed  arrangement 
The  armngement,  as  the  attorney  testifies,  was  there  changed,  and 
his  evidence  tends  to  show  that  it  was  agreed  that  Foster  sboald 
convey  to  Wright  by  an  absolute  and  Indefeasible  deed,  and  that 
Crosby,  instead  of  assigning,  should  satisfy  his  mortgage  upon  pay- 
ment thereof  by  Wright.  The  attorney  was  contradicted  on 
material  points  by  other  witnesses,  and  the  question  is,  whether  the 
evidence  of  the  attorney  in  respect  to  the  transaction  at  his  office  wa> 
admissible. 

The  referee  found  that  Wright,  Foster  and  Crosby,  after  making 
the  verbal  agreement,  went  to  the  law  office  of  the  attorney  for  the 
purpose  of  employing  him   professionally  to  draw  the  necessary 
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papers  to  carry  out  that  agreement,  and  that  on  the  agreement  be- 
ing stated  to  him,  it  was  changed  by  his  advice.  The  rule  that  an 
attorney  cannot  disclose  communications  made  to  him  by  his  clients^ 
is  not,  as  now  understood,  confined  to  communications  made  in 
contemplation  of,  or  in  the  progress  of  an  action  or  judicial  pro- 
ceeding, bat  extends  to  communications  in  reference  to  all  matters 
which  are  the  proper  subject  of  professional  employment  Williams 
T.  Fiich,  18  N.  Y.  550 ;  Fates  v.  Olmsted,  66  id.  632.  The  rule 
prohibiting  such  disclosure  still  exists,  notwithstanding  the  change 
in  the  law  permitting  a  party  to  an  action  to  be  examined  as  a  wit- 
ness on  his  own  behalf,  or  at  the  instance  of  the  adverse  party,  and 
is  made  a  part  of  the  statute  law  by  section  835  of  the  Code  of 
Civil  Procedure.  It  is  not  necessary,  in  this  case,  to  consider  the 
question,  whether  an  attorney,  employed  as  the  common  attorney 
of  two  or  more  parties  to  give  advice  in  a  matter  in  which  they 
are  mutually  interested,  can,  on  a  litigation  subsequently  arising 
between  them,  be  examined  at  the  instance  of  one  of  the  parties, 
as  to  communications  made  when  he  was  acting  as  the  attorney  for 
both.  See  1Vh%t%ng  v.  Barney ,  30  N.  Y.  330.  However  this  may 
be,  we  are  of  opinion  that  he  cannot  disclose  such  communication 
in  a  controversy  between  such  parties  and  a  third  person.  Where 
parties,  having  diverse  or  hostile  interests  or  claims  which  are  the 
subject  of  controversy,  unite  in  submitting  the  matter  to  a  common 
attorney  for  his  advice,  they  exhibit,  in  the  strongest  manner,  theii 
confidence  in  the  attorney  consulted.  The  law  should  encourage, 
and  not  discourage,  such  efforts  for  an  amicable  arrangement  of 
differences,  and  public  policy  and  the  interests  of  justice  are  sub- 
served by  placing  such  communications  under  the  seal  of  profes- 
sional confidence  to  thp  extent  at  least  of  protecting  them  against 
disclosure  by  the  attorney  at  the  instance  of  third  parties.  This 
position,  if  not  directly  adjudicated,  is  supported  by  the  opinions 
of  judges  in  several  cases.  Rice  v.  Rice,  14  B.  Mon.  417  ;  Robson 
V.  Kemp,  4  Esp.  233 ;  Same  v.  Same,  5  id.  52  ;  Strode  v.  Seaton,  2 
Ad.  &  El.  171 ;  see  also,  opinions  of  Grover,  J.,  in  Britton  v. 
Larenz,  45  N.  Y.  57  ;  Ingraham,  J.,  in  Whtting  v.  Barney,  30  id. 
342 ;  Smith,  J.,  38  Barb.  397. 

For  the  error  in  admitting  the  evidence  referred  to,  thejndg* 
ment  shonld^be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

All  concur. 

Vol.  XXXVIII  —  63 


498  NEW  YORK, 


Boooe  ▼.  Citisene'  Savings  Bank. 


Booirx  y.  Oitizshs'  Sayings  Baitk. 

(M  M.  T.  88.) 

Oift'-^paifmeni — bif9ai9ii^^banktoadmMatntor€fd€po§ii0rtfmlm, 

Payment  hy  a  aaTinga  bank  to  the  adminiatrator  of  a  depositor  w1km»  aeeoaat 
was  *'  in  truBt  for  G.  B.,"  upon  prodaetlon  of  the  lettera  of  admlniatrasioB 
and  the  pass- book,  and  in  the  abeenoe  of  anj  notice  from  the  benefidary, 
the  prod  action  of  the  book  by  the  rale  of  the  bank  entitling  the  beanr  to 
payment,  ie  valid  and  effectaal  to  diacharge  the  liank.    {See  noie^fi.  501.) 

ACTION  for  a  savings  bank  deposit  made  by  Susan  BoDoe,  ""in 
trust  for  Christopher  Boone/'  Susan  drew  one  jiMur's  interest 
The  note  of  the  bank  was  that  ''  presentation  of  the  pass-book  shsl) 
be  sufficient  authority  to  the  bank  to  make  any  payment  to  the 
bearer  thereof."  Susan  died,  and  her  administrator  presented  hid 
letters  and  the  pass-book,  and  demanded  and  received  the 
money.  This  action  was  brought  by  Christopher's  administratrix* 
who  had  judgment  below. 

Albert  Math&wa,  for  appellant. 

Bdvnn  0.  Davis ^  for  respondent. 

Finch,  J.  The  case  of  Martin  y.  Fkinhy  75  N.  T.  )l^ ;  &  c.»  31 
Am.  Rep.  446,  determined  that  the  deposit,  made  with  the  defoid* 
ant  by  Susan  Boone,  constituted  her  a. trustee  for  CfaristDpher 
Boone,  and  transferred  the  title*  to  the  fund  from  her  as  an  indi- 
Tidual  to  her  as  a  trustee.  It  further  determined  that  in  an  acdos 
by  the  beneficiary  against  the  administrator  of  the  trustee  and 
the  depositary,  the  cestui  que  trust  was  entitled  to  a  deliTery  of 
the  pass-book,  which  constituted  the  voucher  for  the  deposit^  and 
to  receiye  the  monev  from  the  bank.  It  did  not  however  decide  the 
question  presented  here,  whether  a  payment  by  the  bank  to  the 
administrator,  upon  the  production  of  his  letters,  and  of  the  psw- 
book,  and  in  the  absence  of  any  notice  from  the  bemeficiary,  vas  • 
good  payment  and  effectual  to  discharge  the  bank. 

It  may  not  be  doubted,  that  if  the  intestate,  in  her  life-tun^  kil 
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demanded  the  money  of  the  bank  and  presented  her  pass-book,  no 
claim  by  the  beneficiary  having  been  interposed,  the  bank  would 
have  been  bound  to  pay ;  and  this  for  the  reason  that  such  was  their 
express  contract  They  received  the  money  as  bailees,  agreeiufr  to 
pay  it  on  demand  to  Susan  Boone,  trustee.  What  the  trust  was 
they  neither  knew  nor  were  bound  to  inquire.  That  was  a  matter 
wholly  between  trustee  and  cestui  que  trusty  at  least,  until,  the  latter 
gave  notice  to  the  bank  of  a  hostile  claim.  They  had  received  the 
money  of  the  trustee,  agreeing  to  return  it  to  her,  as  trustee,  on 
demand.  When  she  called  for  it  they  were  bound  to  pay,  and 
having  done  so  were  discharged  from  all  liability.  And  this  was  all 
the  more  certainly  true  because  of  the  peculiar  provisions  of  the 
contract.  It  was  one  of  the  stipulated  terms  of  the  deposit,  ex- 
pressly agreed  upon  at  the  time,  that  ^'  the  pass-book  shall  be  the 
voucher  of  the  depositor,  and  evidence  of  his  property  in  the  insti- 
tution, and  the  presentation  of  the  pass-book  shall  be  sufficient 
authority  to  the  bank  to  make  any  payment  to  the  bearer  thereof ; 
that  the  officers  of  the  bank  will  endeavor  to  prevent  fraud  upon  its 
depositors  ;  but  all  payments  to  persons  producing  the  pass-books 
issued  by  the  bank  shall  be  valid  payments  to  discharge  the  bank/' 
We  held,  in  Allen  v.  WilUamsburgh  Savings  Bank,  69  N.  Y.  317^ 
that  such  a  stipulation  was  lawful,  and  both  parties  were  bound  by 
itfl  terms.  If  therefore  Susan  Boone,  trustee,  to  whose  credit  the 
deposit  stood,  had  appeared  at  the  bank,  and  demanded  the  fund, 
producing  the  pass-book  as  her  voucher,  and  the  bank  had  paid  her 
the  money,  it  is  certain  that  the  payment  would  have  been  good, 
and  no  liability  would  remain  on  the  part  of  the  bank  to  any  after- 
"claim  of  the  cestui  que  ti*ust.  The  payment  would  have  been  made 
to  the  right  party  —  to  the  person  lawfully  entitled. 

But  Susan  Boone  died  before  withdrawing  the  money.  If  now 
her  right  to  demand  and  receive  the  deposit  devolved  upon  her 
administrator,  no  change  came  over  the  right  and  duty  of  the  bank, 
as  it  respected  a  payment  to  him.  All  the  right  of  the  deceased  to 
demand  and  receive  the  money  ^ould  pass  to  him,  and  such  pay- 
ment.by  the  bank  to  him  would  be  as  effectual  a  discharge  as  if 
paid  to  the  inestate  in  her  life-time. 

We  are  of  opinion  that  upon  the  death  of  Susan  Boone,  her  rights, 

as  trustee,  devolved  upon  her  administrator.    Banks  v.  Ea^  rs  of 

Wilkes,  3  Sandf.  Ch.  99  ;  Bucklin  v.  Bucklin,!  Abb.  Ct  App.  242 ; 

Bunn  T.  Vaughan,  id.  253  ;  Emerson  v.  Bleakley,  2  id.  22  ;  Trecth 
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4hich  V.  Austin^  4  Maeou,  16,  29.  He  took  the  property,  which, 
although  money,  was  a  distinct  and  separate  fund,  and  not  mixed 
-with  tlie  money  of  the  estate,  as  trustee,  not  as  assets,  and  held  it 
with  all  the  rights  and  subject  to  all  the  duties  of  the  deceased 
trustee  whom  he  succeeded.  When  therefore  he  appeared  at  the 
bank  and  produced  his  letters  of  administration,  and  the  pass-book, 
^hich,  by  the  contract,  was  evidence  of  his  right  to  withdraw  the 
deposit  and  demanded  its  payment,  the  bank  had  no  alternatlTC. 
It  had  no  right  to  inquire  into  the  character  of  the  trust,  and  owed 
1)0  duty  to  the  beneficiary,  until  the  latter,  by  notice,  or  forbidding 
payment,  or  demanding  it  for  himself,  created,  on  the  part  of  the 
bank,  such  right  and  daty.  Until  then  the  character  of  the  trdst 
did  not  concern  tiie  bank.  Whatever  it  was  in  fact,  was  immate- 
rial, and  could  not  affect  the  right  and  duty  of  the  bank  to  pay  the 
])or8on  to  whom  it  owed  the  debt. 

It  is  true  thMt  payment  to  the  person  presenting  the  pass-bookis 
not  always  and  absolutely  a  discharge  to  the  bank.  If  paid  to  one 
M'ho  is  neither  the  depositor,  nor  in  case  of  death,  the  legal  rep- 
resentative of  the  depositor,  the  bank,  if  it  has  agreed  to  use  its 
best  endeavors  to  prevent  fraud,  must  exercise  diligence,  and  is 
put  on  inquiry  by  circumstances  of  suspicion.  AUen  v.  WiUiami- 
biirfjh  Sav,  Bank,  supra.  But  that  rule  only  applies  to  prevent 
payment  to  the  wrong  person ;  to  one  not  entitled  to  receive  the 
<]cposit.  If  the  right  person  applies,  and  payment  is  made  to  him, 
the  question  of  diligence  or  negligence  cannot  arise,  for  nothing 
has  occurred  to  call  it  into  play. 

Nor  does  it  alter  the  situation  to  call  this  an  executed  trust,  and 
insist  upon  the  right  of  the  beneficiary  to  have  the  pass-book,  and 
the  fund.  If  he  has  such  right  it  reaches  the  bank  through  the 
trustee,  and  the  bank  can  only  pay  the  beneficiary  at  the  peril  of 
establishing  the  latter's  right  as  against  the  trustee  to  the  posste* 
^ion  of  the  fund.  It  may  take  that  risk,  if  it  chooses,  but  it  is  not 
bound  to  take  it.  It  may  be  compelled  by  the  action  of  the  eedui 
que  trust  to  hold  the  fund  as  against  the  trustee,  and  pay  tlie 
money  into  court  to  await  an  adjustment  of  their  respective  rigfafts, 
but  in  the  absence  of  any  claim  or  interference  of  the  beneficiary, 
it  can  recognize  no  one  but  the  depositor  or  his  representative, 
having  possession  of  the  pass-book  as  the  agreed  voucher,  and  evi- 
denco  of  title  and  payment  to  him  is  good.  What  else  remains  ii 
i^holly  a  question  between  trustee  and  cestui  fue  truii. 
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The  recovery  therefore  in  this  case  cannot  be  sustained,  and 
tbe  judgment  should  be  reversed  with  costs. 

Judgment  reversed. 
All  concur,  except  Rapallo,  J.,  absent. 

m 

Son  BT  TRB  Rbportkk.— 8ee  Toung  ▼.  TounQt  SO  N.  Y.  423 ;  b.  c,  86  Am.  Bep.  681.  Jm 
Smith  T.  Speer^  New  Jersey  Court  of  Errors  and  Appeals,  48  N.  J.,  Kachel  Spear,  a  deposit 
toriDasaTingabank,  in  1874,  ordered  the  following  entry  to  be  made  in  her  aocoont; 
**Fkaak  B.  Smith,  hatter,  Danbury,  Conn.,  son  of  Joseph  Smith  and  Cornelia;  to  be  drawn, 
by  Rachel,  after  death,  by  Frank. ''  In  1870,  she  directed  the  following  entry  to  be  made 
in  her  pass-book  in  another  savings  bank:  **  This  account  is  in  trust  for  Frank  B.  Smith," 
and  signed  it  with  her  name.  She  kept  both  pass-books  in  her  own  possession,  and  drew 
the  dividends  and  part  of  the  deposits  down  to  1878,  when  she  became  insane.  By  the  ruleit. 
no  money  could  be  drawn  without  producing  the  pass-books.  Complainant  is  her  nephew, 
-  sad  ondflistuod  that  although  the  funds  were  deposited  in  trust  for  him,  he  was  to  have  n<^ 
part  thereof  until  Bachers  death.  ^eld,thathe  had  no  claim  to  be  protected  during  Ba^- 
chsl's  life-time,  against  her  or  her  guardian  drawing  the  funds. 
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(84N.Y.200.) 

Bank  —  payment  far  forged  paper  —  laches  of  depoHtor. 

IW  pUintiffs'  confidential  clerk  forged  their  checks  and  obtained  payment  ott 
them  from  the  defendant,  their  bank.  The  forged  checks  were  returned  by^ 
the  bank  to  the  plaintiff,  with  their  pasa-book,  when  their  account  was 
balanced,  bat  the  clerk  in  assisting  them  to  examine  the  account  fraadu- 
lently  prevented  the  discovery  of  the  forgeries.  Held  that  the  plaintiffs  were 
not  estopped  from  disputing  tbe  accoant  and  recovering  the  balance  deducting 
tbe  forged  checks.* 

ACTION  for  bank  depo§it.     The  opinion  states  the  facts.    The 
plaintiffs  had  judgment  below. 

Cftarles  Jo7ies,  for  appellant. 
B.  F.  Walson,  for  respondents. 

AKDRBWSy  J.  The  plaintiffs'  firm  were  depositors  with  the  de* 
fendant,  and  between  the  13th  of  July,  1869,  and  the  26th  of  Sep- 
tember, 1870,  their  deposits,  together  with  the  balance  to  their 
onMlit  at  the  former  date,  amounted  to  $335,597.67,  and  during  the 

^  To  same  effect.  Hardy  ▼.  Chetapeake  Batik  (61  Md.  602),  94  Am.  Rep.  SK. 
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same  period  the  defendant  paid  out  upon  their  checks  to:2;>.l>L4.01. 
The  defendant  has  since  paid  the  plaintiffs  $3^502.08,  leaving  a 
balance  of  18,181.58  remaining  due  from  the  defendant,  unless  the 
plaintiffs  are  chargeable  with  thirty-seven  forged  checks,  purport- 
ing to  have  been  drawn  by  them  at  various  dates  between  July  13, 
1869,  and  September  20,  1870,  paid  by  the  bank  and  charged  to 
their  account,  amounting  in  the  aggregate  to  that  sum. 

The  plaintiffs  were  merchants  doing  business  in  the  city  of  New 
Yorky  under  the  name  of  Frank  &  Hirsch,  and  the  evidence  tends 
to  show  that  the,  forgeries  were  committed  by  one  Ooodheim,  their 
book-keeper.  The  firm  kept  a  check  book,  in  the  margin  of  which 
all  checks  drawn  by  the  firm  were  entered.  The  checks  were  filled 
up  by  Goodheim,  but  in  all  cases  genuine  checks  were  signed  by  one 
of  the  plaintiffs.  Ooodheim  had  charge  of  the  bank  account.  The 
plaintifiis  had  a  pass-book,  in  which  the  bank  entered  tho  depoaiU, 
and  every  quarter-day,  or  soon  thereafter,  the  pass-book  was  de- 
livered by  the  plaintiffs  to  the  bank,  for  the  purpose  of  having 
iheir  chocks  entered  therein  and  a  balance  struck.  This  was  done 
on  four  occasions  subsequent  to  July  13,  18G9,  and  the  bank  on 
each  occasion  entered  separately  in  the  pass-book  the  amount  of 
each  check  paid,  including  the  forged  checks,  and  struck  a  balance, 
and  then  returned  the  pass-book  with  the  vouchers  to  the  plaintift. 
But  in  all  this  matter  Goodheim  acted  for  the  plaintiffs.  Ue  de- 
livered the  book  to  the  bank  and  received  it  again  after  it  was 
written  up,  with  the  vouchers.  The  plaintiffs,  on  each  occadoa 
after  the  ]»ass-book  iiad  been  written  up  and  the  vouchers  rctamed, 
made  an  examination  of  the  account,  by  comparing  the  checks  re- 
turned to  them  by  Goodheim  with  the  memorandum  of  checks  ia 
the  margin  of  the  check-book,  and  the  balance  in  the  pass-book, 
with  the  balance  appearing  in  the  check-book,  and  on  each  occasion 
they  were  found  to  correspond.  The  plaintiff  Frank  then  compared 
the  checks  with  the  entries  in  the  pass-book,  by  having  GoodheiBi 
xead  the  entries  while  he  had  the  checks,  and  no  discrepancy  appear- 
ing, the  account  was  deemed  to  be  correct  and  was  not  further  exam- 
ined. It  very  clearly  appears  that  Goodheim,  by  abstraction  of  the 
forged  vouchers  and  by  false  balances  and  readings,  deceived  ihs 
plaintiffs  and  prevented  them  from  ascertaining,  by  means  of  theex- 
amination  as  conducted  by  them,  the  true  state  of  the  account  and 
the  fact  of  the  forgeries.  Goodheim  absconded  in  September,  1870, 
and  soon  afterward  the  plaintiffs  discovered  three  of  the  forged 
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checks  among  the  checks  then  in  possession  of  the  bank.  This  led 
to  further  examination  and  the  discovery  of  the  other  forgeries. 
Thirtj-fonr  of  the  checks  charged  in  the  accoun  t  of  the  bank, 
claimed  to  be  forged,  which  had  been  retnrned  by  the  bank,  were 
not  foand  or  produced  on  the  trial.  The  inference  from  the  eyidenoe 
is  that  they  had  been  carried  away  or  destroyed  by  Goodheim. 

The  recovery  by  the  plaintiffs  is  sustained  by  the  decision  in 
Wrisser's  AdmWs  v.  Defiison,  10  N.  Y.  68.  It  is  unnecessary  to  re- 
state at  length  the  grounds  of  that  decision,  which  are  folly  set 
forth  in  the  opinion  delivered  in  that  case.  The  principle  that  a 
bank  cannot  pay  out  the  money  of  a  depositor  on  forged  checks  and 
dehit  them  to  his  account  is  clear  enough.  It  is  equally  clear  that 
it  makes  no  difference  that  the  forgery  was  committed  by  a  con* 
fidential  clerk  of  the  depositor,  who  by  his  position  had  unusual 
facilities  for  perpetrating  the  fraud  and  imposing  the  forged  paper 
upon  the  bank.  It  is  however  strenuously  contended  by  the 
learned  counsel  for  the  defendant  that  where,  as  in  this  case,  a 
pass-book  is  kept,  which  is  balanced  from  time  to  time  and  returned 
to  the  depositor  with  the  vouchers  for  the  charges  made  by  the 
bank,  inclading  forged  checks,  the  latter  is  under  a  duty  to  tlie 
bank  to  examine  the  account  and  vouchers,  with  a  view  to  ascertain 
whether  the  account  is  correct.  It  does  not  seem  to  be  unreason- 
able, in  view  of  the  course  of  business  and  the  custom  of  banks 
to  surrender  its  vouchers  on  the  periodical  writing  up  of  the 
accounts  of  depositors,  to  exact  from  the  latter  some  attention  to 
the  account  when  it  is  made  up,  or  to  hold  that  the  negligent 
omission  of  all  examination  may,  when  injury  has  resulted  to  the 
bank,  which  it  would  not  have  suffered  if  such  examination  had 
been  made  and  the  bank  had  received  timely  notice  of  objections, 
preclude  the  depositor  from  afterward  questioning  its  correctness. 
But  where  forged  checks  have  boen  paid  and  charged  in  the  account 
and  returned  to  the  depositor,  he  is  under  no  duty  to  the  bank  so 
to  conduct  the  examination  that  will  necessarily  lead  to  the  dis- 
covery of  the  fraud.  If  he  examines  the  vouchers  personally  and 
is  himself  deceived  by  the  skillful  character  of  the  forgery,  his 
omission  to  discover  it  will  not  shift  upon  him  the  loss  which  in 
the  first  instance  is  the  loss  of  the  bank.  Banks  are  bound  to 
know  the  signatures  of  their  customers,  and  they  pay  checks  pur- 
porting to  be  drawn  by  them  at  their  peril.  If  the  bank  pays 
finged  checks,  it  commits  the  first  fault     It  cannot  visit  the  con« 
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sequences  upon  the  innocent  depositor,  who  after  the  fact  is  also 
deceived  by  the  simulated  paper.  So  if  the  depositor,  in  the  or- 
dinary course  of  business,  commits  the  examination  of  the  bank 
account  and  vouchers  to  clerks  or  agents,  and  they  fail  to  discover 
cheeks  which  are  forged,  the  duty  of  the  depositor  to  the  bank  is 
discharged,  although  the  principal,  if  he  had  made  the  examina- 
tion personally,  would  have  detected  them.  The  alleged  duty,  at 
most,  only  requires  the  depositor  to  use  ordinary  care;  and  if  this 
is  exercised,  whether  by  himself  or  his  agents,  the  bank  cannot 
justly  complain,  although  the  forgeries  are  not  discovered  until  it 
is  too  late  to  retrieve  its  ix)sition  or  make  reclamation  from  the 
forger.  In  this  case  Goodheim  was  the  criminal.  His  position 
enabled  him  to  deceive  the  plaintiffs  as  well  as  the  bank,  and  to 
postpone  the  detection  of  his  frauds.  The  plaintiffs  seem  to  liare 
taken  unusual  care  in  the  examination  of  the  bank  account  h 
was  only  because  Goodheim  was  the  criminal  that  the  examination 
did  not  disclose  to  them  the  forgeries.  He  was  not  the  plaintiffs* 
agent  in  issuing  the  forged  paper,  nor  was  he  their  agent  in  ab- 
stracting the  false  vouchers  and  falsifying  the  books,  which  vai> 
done  in  aid  of  his  criminal  purpose.  The  plaintiffs  did  nothing  to 
deceive  the  defendant,  nor  so  far  as  appears,  did  they  omit  to  do 
any  thing  which  ordinary  prudence  required.  The  bank,  in  pay- 
ing the  successive  checks,  did  not  act  upon  the  fact  that  a  previous 
forged  check  has  passed  the  plaintiffs'  scrutiny  unchallenged.  In 
each  case  the  bank  paid  the  check  presented  because  upon  inspec- 
tion it  supposed  it  to  be  genuine.  If  the  forged  checks  first  returned 
had  been  immediately  ascertained  to  be  .forgeries,  it  might  and 
probably  would  have  prevented  the  subsequent  forgeries.  But  the 
failure  to  detect  them  was  not  the  reason  of  the  subsequent  pay- 
ments by  the  bank.  We  arc  of  opinion  that  upon  the  facta  foond 
there  is  no  estoppel.  The  loss  must  JTall  upon  one  of  the  parties, 
and  it  must,  we  think,  be  borne  by  the  bank. 

There  are  some  exceptions  to  evidence.  So  far  as  they  were  con- 
sidered in  the  opinion  below,  they  are  satisfactorily  answered.  We 
find  none  which  would  justify  a  reversal  of  the  judgment 

The  judgment  should  be  affirmed. 

Judgment  afirmtL 

All  concur. 
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Tbustbes,  etc.,  v.  Kirk. 

(84  N.  Y.  215.) 

Baundarif  *>  «^—  aeeretion  —  advene  pauetrion  —  inetomire, 

Vofim  trufltees  in  1730,  having  title  to  lands  on  a  bay,  bounded  by  ordinary 
kigh. water  mark  made  an  allotment,  bounding  westerly  by  a  cliff,  between 
which  and  high-water  mark  was  a  strip  of  land.  The  defendants  and  their 
piedecessors ,  claiming  under  the  allotment,  had  fenced  across  this  strip  to 
or  near  low- water  mark,  removing  the  fences  in  winter  to  prevent  their 
distniction  by  the  ice  and  tides,  but  not  fencing  along  the  cliff.  They  had 
also  gathered  sea-weed  from  the  strip.  In  an  action  to  recover  this  strip, 
kM,  (1)  that  tlie  site  of  the  cliff  at  the  time  of  the  allotment  was  the 
permanent  boundary,  and  that  the  plaintiffs  could  not  follow  to  the  cliff,  if 
it  had  become  worn  away  by  the  action  of  the  water,  in  order  to  make  up 
Ur  the  advance  of  the  sea ;  (2)  that  there  was  no  necessity  of  fencing  alouir 
tbediff,  to  constitute  a  "substantial  inclosure"  within  the  statute  of  ad- 
verse possession ;  (3)  that  adverse  possession  was  not  lost  by  the  temporary 
removal  of  the  fences ;  (4)  that  the  gathering  of  sea  weed  was  some  evi- 
dence of  adverse  possession,* 


A 


(TION   to  recover  land.     The  opinion  states  the  facts.    The 
defendants  had  judgment  below. 


</.  Lawrence  Smith,  for  appellants. 

JR  A,  Carpenter,  for  respondent. 

Akdrews,  J.  In  the  allotment  by  the  trustees  of  the  freeholder 
and  commonalty  of  the  town  of  East  Hampton  of  the  common 
lands  of  the  town,  made  in  1736,  the  Mulford  tract,  now  owned  by 
the  defendant,  was  described  as  bounded  westerly  by  the  cliff.  It 
is  assumed  by  both  parties  that  the  title  of  the  freeholders  under 
the  Dongan  patent  extended  to  ordinary  high-water  mark.  When 
the  allotment  was  made  there  was  a  strip  of  land  between  the  ell  IT 
and  high-water  mark  several  rods  in  width.  This  strip  was  not 
embraced  in  the  allotment,  and  was  consequently  reserved  by  the 
freeholders  as  a  part  of  the  common  lands.  The  plaintiffs,  as  owners, 
held  it  subject  to  the  incidents  which   attend  the  title  of  riparian 

*Sm  Sddv  T.  St.  Jfor*,  fXMt. 
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owners.  They  would  be  entitled  to  whatever  should  be  gained  from 
the  sea  by  alluvion  or  dereliction,  and  their  title  was  liable  to  be 
lost  by  the  advance  of  high-water  mark,  so  as  to  bring  the  strip 
reserved  within  the  ebb  and  flow  of  the  tide.  2  Bl.  Oom.  262  ;  In 
re  Hull  and  Selby  Ry.,  5  Mees.  &  Wels.  327.  There  was  the  po§- 
sibility  of  gain  or  loss,  to  which  all  riparian  owners  are  subject. 

The  defendant  introduced  evidence  tending  to  show  that  since  • 
the  allotment  the  cliff  had  been  worn  away  by  the  action  of  the  sea, 
and  that  the  space  between  the  cliff  as  it  now  exists  and  present 
high-water  mark  was,  at  the  time  of  the  allotment,  within  the 
boundaries  of  the  allotted  land.  If  this  fact  is  established,  it 
necessarily  follows  that  the  strip  reserved  by  the  freeholders  from 
the  allotment  has  been  swallowed  up  by  the  sea,  and  the  plaintib 
have  no  title  to  tlie  locus  in  quo^  unless,  as  they  claim,  their 
boundary  was  carried  eastward  jpart  passu  with  the  advance  of  the 
sea.  It  is  insisted,  in  support  of  this  position,  that  the  cliff,  under 
the  description  in  the  allotment,  was  a  movable  boundary. 
There  may  be  a  movable  f  reeliold,  as  when  the  crown  grants  to  a  sub- 
ject the  soil  between  high  and  low-water  mark.  In  that  case  the 
grant  would  be  construed  according  to  the  presumed  intention  to 
convey  the  shore,  wherever,  from  time  to  time,  it  might  be ;  and 
the  same  construction  has  been  put  upon  a  grant  by  a  subject  in 
whom  the  title  to  the  shore  ^as  vested.  Scratton  x^  Browtiy  4  B.  & 
C.  4S5.  So  also  where  an  easement  is  granted  to  take  sca-veed 
from  the  beach  of  the  grantor,  the  right  would  be  held  ordi- 
narily to  follow  the  shifting  of  the  beach,  occasioned  by  the  imper- 
ceptible encroachment  or  reliction  of  the  sea.  Phillips  v.  lihodM, 
7  Mete.  322.  But  the  allotted  lands  were  not  bounded  by  the 
shore,  but  by  the  cliff.  The  cliff  was  a  visible  monument;  and 
there  is  nothing  in  the  attending  circumstances  to  show  that  the 
parties  to  the  allotment  apprehended  that  the  shore  line  would  be 
materially  changed.  The  freeholders  may  have  intended,  by  bonnd- 
ing  the  allotted  lands  by  the  cliff,  to  secure  to  the  public  in  perr 
petuity  the  right  of  access  to  the  sea,  but  there  is  nothing  to 
indicate  that  this  was  intended  to  be  accomplished  in  any  other 
way  than  by  reserving  from  the  grant  the  strip  then  lying  between 
the  cliff  and  the  shore.  It  would,  we  think,  be  an  unwarrantable 
interpretation  of  the  transaction  to  hold  that  the  cliff  mentioned 
in  the  allotment  was  a  shifting  boundary,  so  as  to  entitle  the 
plaintiffs  to  make  reprisal  for  the  land  lost  by  the  advance  of  tha 
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sea  ont  of  the  allotted  lands.  The  owaers  of  the  lauds  could  gaiu 
nothing  by  accretion.  They  might  lose  by  the  advance  of  the 
shore  line  beyond  the  point  where  the  cliff  was  originally 
located.  But  as  between  them  and  the  grantor^  the  site  of  the  cliff 
at  the  time  of  the  allotment  continued,  we  think,  to  be  the  westerly 
boondrry  of  their  lands.  The  trial  judge  charged  substantially  in 
accordance  with  this  view,  and  the  exception  to  the  charge  upon 
this  point  is  not  tenable. 

It  was  a  controverted  question  whether  the  shore  line  had  mater- 
ially changed  since  the  allotment;  and  upon  this  point  much 
evidence  was  given  by  both  parties.  If  it  had  not  changed,  then 
the  plaintiffs  made  out  a  record  title  to  the  strip  in  controversy 
and  were  entitled  to  recover,  unless  the  defendant  established  a 
title  by  adverse  possession.  The  most  important  question  now 
presented  upon  the  point  of  adverse  possession  arises  upon  the 
]dainti£b'  exception  to  the  submission  by  the  court  to  the  jury  of 
the  question  whether  there  had  been  a  substantial  inclosure  of  the 
premises  by  the  defendant  or  his  grantors,  for  more  than  twenty 
years  prior  to  the  commencement  of  the  action.  It  appeared  that 
fences  on  the  lateral  boundaries  of  the  defendant's  premises,  ex- 
tending across  the  strip  in  question  into  the  water  to  or  near  low- 
water  mark,  had  been  maintained  by  the  defendant  and  his  grantors 
fw  much  longer  than  twenty  years.  The  fences  across  the  beach 
however  were  taken  away  in  the  winter,  to  prevent  them  from 
being  carried  away  by  the  ice  and  tides.  Tlie  posts,  as  may  be  in- 
ferred from  the  evidence,  were  left  standing,  and  in  the  spring  the 
fences  were  replaced  and  remained  until  taken  away  again  in  the 
fall.  There  were  bars  in  the  fence.  There  was  no  fence  in  front 
of-  the  cliff,  but  that  side  of  the  defendant's  land  was  open  to  the 
sea.  The  cliff  to  some  extent  operated  as  a  barrier  on  that  side 
for  the  protection  of  the  defendant's  land.  One  of  the  alternative 
leqnirements  of  the  statute  to  constitute  an  adverse  possession  is 
that  the  land  of  which  title  by  adverse  possession  is  claimed 
shall  have  been  protected  by  a  substantial  inclosure.  Code, 
^  82,  83.  In  Jackson  v.  Schoonmaher^  2  Johns.  229,  it  was  held 
thata  possession  fence,  which  was  made  by  trees  felled  and  lapping 
one  upon  another,  did  not  constitute  a  sufficient  adverse  possession 
to  toll  the  right  of  entry  of  the  true  owner.  The  court  said  there 
must  be  a  real  and  substantial  inclosure,  an  actual  occupancy,  a 
b  p^iSy  which  is  definite,  positive  and  notorions  to  consti- 


508  l^^W  YORK, 


Trustees,  etc.,  v.  Kirk. 


tate  an  adverse  possession,  when  that  is  the  only  defense,  and  is  to 
countervail  a  legal  title.  The  object  of  the  statute  defining  the  act» 
essential  to  constitute  an  adverse  possession  is,  that  the  real  owner 
may,  by  unequivocal  acts  of  the  disseizor,  have  notice  of  the  hostile 
filaim  and  be  thereby  called  upon  to  assert  his  legal  title.  In  tbift 
case  there  was  no  actual  inclosure  by  fences  of  the  land  in  question. 
But  this  is  not  indispensable  in  every  case.  In  Jackson  t.  Haktead^ 
5  Cow.  216,  title  to  land  fronting  on  the  Delaware  river  was 
claimed  by  adverse  possession.  Fences  had  been  erecte:!,  extending 
to  a  point  about  a  rod  from  the  river,  leaving  some  of  the  disputed 
ground  nninclosed.  But  it  was  proved  that  the  fence  at  this  place 
was  as  near  the  river  as  the  wash  of  the  floods  and  tlic  make  of  the 
ground  would  permit.  This  was  held  to  be  a  suflScient  inclosure. 
WooDWORTH,  J.,  said  that  it  would  be  too  strict  to  require  the 
fence  to  be  placed  on  the  very  margin  of  the  river,  where  it  woold 
be  liable  to  be  swept  away  by  the  rise  of  water,  and  not  within  the 
reason  of  the  rule  defining  what  shall  constitute  an  adverse  pos- 
session. The  learned  judge  further  said  that  a  river  or  mountain, 
or  a  ledge  of  rocks,  on  one  side,  forming  a  natural  barrier,  the  other 
sides  being  inclosed,  would,  with  claim  of  title,  constitute  an  ad- 
verse possession.  See  also  \^Beeker  \,  VanValkenburffh,  29  Barb. 
319, 

The  requirement  that  the  premises  shall  bo  protected  by  a  sub- 
stantial inclosure^if  construed  to  require  a  continuous,  unintermpted 
inclosure  of  twenty  years,  would  in  many  cases  make  it  impossible 
to  acquire  title  by  adverse  possession  founded  upon  that  provision. 
Upon  such  a  construction,  if  fences  were  carried  away  by  floods  or 
destroyed  by  fire,  or  taken  down  in  the  winter  for  the  accommoda- 
tion of  travel,  the  adverse  possession  would  ceiise,  although  tbev 
were  restored  as  soon  as  circumstances  permitted.  It  is  well  nnder* 
stood  that  the  bottom  lands  on  some  parts  of  the  Mohawk  river  are 
annually  overflowed,  and  fences  are  removed  to  prevent  them  from 
being  carried  away  by  the  flood.  It  cannot,  we  think,  be  claimed 
that  the  temporary  removal  of  fences  for  this  purpose  defeats  anad« 
verse  possession,  under  the  provision  of  the  statute  in  respect  to 
inclosure.  In  tliis  case  the  land  was  left  uninclosed  on  the  side 
toward  the  sea.  The  sea  was  a  natural  barrier,  as  much  so  as  a 
mountain  or  a  river  or  a  ledge  of  rocks ;  and  the  scji,  witli  the  lateral 
fences  when  maintained,  constituted,  wo  think,  a  substantial  io- 
f»lo8nre,  within  tlie  meaning  of  the  statute.     The  removal  of  the 
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fences  during  tlie  winter  was  to  protect  them  from  being  swept  away 
by  the  ice  and  tides.  If  they  had  not  been  removed,  but  had  been 
left  to  be  carried  away  each  winter  by  the  sea,  the  defendant  coold, 
wc  tliink,  have  replaced  them  in  the  spring,  and  would  not  have 
lost  his  right  under  the  statnte.  By  the  voluntary  removal  of  fences 
he  simply  anticipated  the  action  of  the  elements ;  and  having  re- 
stored them  when  the  danger  was  passed,  and  maintained  them  dur- 
ing the  season  whenthe  use  of  the  beach  for  taking  sea-weed  was  prac- 
ticable, the  purpose  of  notice,  upon  which  the  statute  proceeds,  was 
met  The  statute  is  declaratory  of  the  previous  law  as  established  in 
this  State,  and  the  prior  decisions  are  proper  guides  to  its  interpreta- 
tion. For  these  reasons  we  are  of  opinion  that  the  court  properly  sub- 
mitted to  the  jury  the  question  whether  there  was  a  substantial  in- 
dosure  of  the  disputed  premises  by  the  defendant  and  his  grantors. 

The  court  properly  refused  to  charge  that  no  act  of  taking  sea* 
weed  from  the  premises  by  the  defendant  or  his  grantors  was  evi- 
dence of  adverse  possession.  It  was  evidence  in  connection  with 
the  other  hcta,  one  of  which  was  that  they  claimed  to  prevent 
other  freeholders  of  East  Hampton  from  taking,  and  took  it  not  as 
oommoners,  but  nnder  claim  of  exclusive  right  as  owners,  which 
claim  was  known  to.  the  plaintiffs.  Nor  were  the  plaintiffs  entitled 
to  have  the  jury  charged  that  Sogers,  a  former  owner  of  defend- 
ant's premises,  relinquished  his  adverse  possession  when  he  made 
the  agreement  with  the  town  to  discontinue  the  suit  for  trespass, 
commenced  by  him  in  1853,  against  one  who  had  gathered  sea- 
weed upon  the  beach  in  question,  and  not  to  sue  again.  The  act 
of  Rogers  in  discontinuing  the  suit  and  making  the  agreement  stated 
was,  at  most,  evidence  bearing  upon  the  question  of  adverse  pos* 
session,  for  the  consideration  of  the  jury. 

We  think  no  error  was  committed  on  the  trial  which  is  presented 
by  any  exception  in  the  case,  and  that  the  judgment  should  there- 
fore be  affirmed. 

Judgment  affirmed. 

AllooQciir. 
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Mastebsok  V.  New  Tobk  Obntral,  Etc.,  Bailroad  CoiiPAjrr. 

(84  N.  Y.  S47.) 
Negligence  —  of  several — imptUaUe,  of  ptainmTe 


The  plain tifTp  testator,  riding  by  invitation  of  a  stranger  in  a  wagon  oa  a 
highway,  was  thrown  off  and  killed  by  the  sudden  sinking  of  the  wiieeU 
into  a  depression  negligently  allowed  to  exist  between  the  rails  of  a  Rtetm 
railroad  crossing  thehighway.  Ii  was  the  statatory  duty  of  the  steam  rail- 
road compai^  to  keep  the  highway  safe  at  that  poink  A  street  railira/  uo 
the  highway  crossed  the  steam  railway  at  the  same  point  It  wasthehtaro. 
tory  duty  of  the  street  railway  company  to  keep  the  highway  safe  betwft-n 
its  rails.  BM  (1),  that  the  duty  of  repair  at  the  point  in  question  ««« 
on  the  steam  railroad  company ;  *  (2)  that  the  plaintiff  was  not  debarmi  fnim 
recovering  from  the  steam  railroad  company,  although  the  driver^a  negli- 
gence was  the  proximate  cause  of  the  accident,  provided  the  driver  *»* 
sober,  competent,  and  not  acting  willfully,  and  there  was  no  appanrot 
reason  why  the  deceased  should  not  ride  with  him.    {See  noU  p.  514) 

• 

ACTION  of  damages  for  death  of  plaintiff's  testator  by  n^Iigence- 
The  head-note  and  opinion  show  the  facts.    The  plaintiff  had 
judgment  below. 

ffamiUon  ffarriSy  for  appellant. 
>•  Oountrfftnan,  for  respondent. 


Dakforth,  J.  As  to  the  general  principles  of  law  applicable  to 
this  case  there  is  no  room  for  argument.  It  was  the  defendant*!* 
duty  to  keep  its  road-bed  at  the  street-crossing  in  such  condition 
that  a  traveller  could  pass  over  it  in  safety,  or  failing  in  this,  makf* 
compensation  to  a  jierson  injured  by  reason  of  its  omissioD,  nn\e^ 
he  was  so  deficient  in  reasonable  and  ordinary  care  that  he  brought 
the  accident  upon  himself.  Laws  of  1850,  ch.  140,  §  28,  sub.  5 : 
Cott  V.  Lewiston  R.  R.  Co.,  36  N.  Y.  214 ;  Oafev.  N.  F.  C.AH.h. 
R.  R.  Co.,  76  id.  694.  That  the  plaintiffs  intestate  was  lawfully 
upon  this  crossing  and  there  came  to  his  death  is  not  denied.  That 
he  was  shaken  from  the  wagon,  as  its  wheels  passed  into  a  holt 
within  the  defendant's  tracks,  was  well  proven,  and  the  trial  jadgt^f 


•To  same  effect.  EyUrt.  County  Oom^nof  AUeoanifOo,  diMd.  01XS8  Ail  B8p.M 
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in  language  to  which  there  was  no  exception,  instructed  the  jury 
that  the  plaintiff  could  not  recover  unless  he  established,  to  their 
ntisfaction,  first,  that  the  death  was  occasioned  by  the  wrongful  act 
of  the  defendant,  either  by  some  omission  to  do  an  act  required  of 
it,  or  by  some  positive  wrongful  act ;  and  second,  that  there  was 
no  negligence  on  the  part  of  the  deceased  contributing  to  the  in- 
jury. There  was  evidence  upon  both  propositions. 
[Omitting  discussion  of  evidence  of  defendant's  negligence.] 
The  learned  counsel  for  the  api^ellant  also  asserted  as  ground  of 
nonsuit,  that  "  this  injury  was  not  caused  by  any  negligence  of  the 
defendant,  but  if  there  was  any  negligence  in  regard  to  these 
tracks,  it  was  the  negligence  of  the  Albany  &  Watei*vliet  Horse 
Railroad  Company. "  Tliis  company  was  charged  with  the  duty  of 
keeping  the  street  between  the  rails  of  its  track  in  repair,  and  its 
tracks  crossed  those  of  defendant  at  the  point  where  the  accident 
occurred.  In  view  of  the  circumstances  to  which  I  have  already 
adverted,  it  is  clear  that  this  could  not  be  maintained  as  matter  of 
law.  The  statute  imposed  upon  the  defendant  a  duty  in  regard  to 
the  street,  its  performance  was  assumed,  and  there  was  at  least  an 
apparent  violation  of  it.  There  was,  I  think,  no  error  in  denying 
the  motion  for  a  nonsuit. 

Were  the  jury  misinformed  or  left  in  ignorance  as  to  the  law  ? 
The  defendant's  counsel  asked  the  court  to  charge  that  '*  if  the 
driver's  negligence  was  the  proximate  cause  of  the  jar  which  caused 
the  injury,  the  plaintiff  cannot  recover."  The  trial  judge  replied  : 
"  I  will  not  alter  my  charge  in  that  respect.  I  did  substantially 
cover  that  ground."  The  learned  counsel  repeated  the  request,  and 
the  court  again  declined  to  alter  its  charge.  In  each  case  there  was 
an  exception.  The  testator  was  a  mason,  employed  on  the  day  in 
question  at  North  Albany.  One  Atfield  was  with  his  wagon  draw- 
ing bricks  to  the  same  place,  and  at  the  close  of  the  day  aUowed  the 
testator  and  two  others  to  ride  wi^h  him  to  Albany.  In  its  charge 
the  court  had  called  attention  to  these  facts  ;  the  conduct  of  Atfield, 
the  defendant's  claim  that  Atfield  was  negligent,  and  said  :  '^  It  is 
not  claimed  that  between  Atfield  and  the  deceased  the  relation  of 
master  and  servant  or  principal  and  agent  existed  ;  he  was  invited 
to  ride,  and  I  feel  bound  to  say  that  the  facts  do  not  show  a  condi- 
tion of  things  that  would  warrant  the  jury  in  saying  that  the 
plaintiff  cannot  recover,  even  if  they  should  find  Atfield  was  neg- 
ligent ;  they  were  not  engaged  in  any  joint  emplojrment ;  and  what- 
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ever  doubts  may  have  existed  as  to  what  the  law  was,  years  ago,  it 
seems  now  to  be  settled,  that  in  a  case  of  this  character,  assumijig 
that  Attield  was  a  competent  driver  and  sober  man,  and  no  reason 
which  deceased  could  discover  w^hy  he  should  refuse  to  ride  with 
liim,  I  do  not  think,  that  although  there  might  have  been  careless- 
ness on  the  part  of  Atfield  in  driving,  that  would  defeat  a  recovery, 
unless  you  sliould  consider  there  was  a  willful  act  uiK)n  the  part  ot 
the  driver  and  tlie  death  was  caused  by  nis  wrongful  and  willful 
act."  The  argument  of  the  learned  counsel  for  the  appellant  was 
thorougli  and  earnest,  but  in  support  of  the  exception  we  find  no 
authority.  The  charge  in  this  respect  was  sufficient  and  within  the 
decisions  of  this  court,  substantially  in  the  language  used  by  Miller, 
J.,  in  Dyery,  Erin  Railway  Co,,  71  N.  Y.  228,  and  within  the 
prineiiile  of  that  case  and  that  of  Robinson  v.  N.  Y,  C,  £  H,  R.  R. 
R,  Co.,  06  id.  11 ;  s.  c,  23  Am.  Rep.  1.  The  request  was  properly 
denied.  If,  under  any  circumstances,  it  could  be  regarded  as 
embracing  a  rule  of  law,  they  do  not  exist  here.  The  negligence 
of  tlie  driver  consisted,  it  is  said,  in  passing  the  tnick  at  one  })oint 
rather  than  another.  It  may  be  that  if  he  had  chosen  some  other, 
the  accident  would  not  have  hapi>ened.  But  the  omission  to  do  so 
does  not  make  his  act  the  proximate  cause  of  the  jar  in  any  such 
sense  as  excludes  the  defendant's  negligence  from  being  also  a  prox- 
imate cause.  It  must  be  conceded  that  if  he  had  driven  elsewhere 
there  would  have  been  no  jar  from  that  obstmction ;  but  also  it 
must  be  seen  that  if  the  obstruction  had  not  existed  there  would 
liave  been  no  jar.  The  cases  Cosgrwe  v.  N»  Y.  O.  £  H.  R,  R.  R 
Co.,  13  Hun,  329 ;  Barringer  v.  N.  Y.  0.  £  H.  R.  R.  R.  Co.i  18 
id.  3i)8,  lend  no  support  to  his  contention.  There  the  defendant 
wjis  not  in  fault  and  had  omitted  no  duty.  The  accident  occurred 
because  Barringer  could  not  control  his  horse  ;  and  both  cases  are 
put  upon  the  ground  that  the  defendant's  negligence  did  not  cause 
or  contribute  to  the  injury.  If  the  request  had  been  so  qualified, 
a  different  question  would  have  *been  presented.  The  learned  coun- 
sel for  the  defendant  asked  the  court  to  charge  that  **  if  the  ddect 
in  the  horse  railroad  tracks  and  planking  caused  the  injury,  the 
plaintiif  cannot  recover,"  and  the  court  said  :  "  Yes,  if  it  is  a  defect 
in  tlie  liorse  railroad  that  these  parties  are  in  no  way  responsible 
for."  There  was  an  exception  ;  but  it  neods  no  discussion,  for  if  a 
defect  existed,  and  for  it  the  defendant  was  responsible,  they  would 
be  liable  for  any  injury  arising  therefrom.    The  request  was  then 
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miide  for  a  charge  **  iliat  the  derenUunt  is  nut  responsible  at  all  for 
the  horse  railroad,"  and  the  court  said  :  **  Not  for  the  condition  of 
its  rails,  perhaps,  but  1  decline  to  charge  so  ;  it  might  be  held 
n^sponsible  for  any  defect  in  the  crossing  which  was  between  tho 
rails  of  the  defendant's  road.  What  I  charge  is  that,  no  matter 
what  may  be  the  measure  of  care  or  tho  responsibility  of  the  horse 
railroad,  still  the  defendant,  having  its  tracks'there  at  this  crossing, 
mast  keep  the  crossing  between  the  rails  in  such  a  way  as  not  un- 
necessarily to  impair  or  render  dangerous  crossing  over  these  tracks, 
although  it  may  be  the  crossing  over  the  track  of  both  the  horse 
railroad  and  steam  railroad  at  tho  same  place."  To  this  the 
defendant's  counsel  excepted.  There  was,  I  think,  no  foundation 
in  the  evidence  for  such  a  request.  It  is  clear  that  the  accident 
occurred  at  the  crossing,  upon  land  occupied  by  the  defendant  and 
between  its  tracks.  The  duty  of  maintaining  it  in  proper  condition 
was  a  corporate  duty,  in  no  way  limited  or  restricted  by  privileges 
granted  to  or  obtained  by  others. 

The  city  had  a  duty  to  perform.  The  street  railroad  also.  An 
action  might  perhaps  lie  against  either  for  the  omission  of  duty 
leading  to  the  death  of  the  testator,  but  because  this  crossing  had 
many  guardians,  the  obligation  upon  the  defendant  was  in  no 
particular  diminished.  Whatever  rights  have  been  granted  by 
statute  or  by  ordinance  to  others,  the  duty  of  the  defendants  is  par- 
amount, and  it  owes  obedience  to  the  statute  by  which  it  came  into 
existence.  The  evidence  shows  no  act  done  by  the  street  railroad. 
The  planks  at  the  crossing  were  placed  and  replaced  by  the  defend- 
ant. The  crossing  was  seen  to  by  it  after  such  manner  as  it  chose, 
but  in  whatever  manner,  without  interference  from  the  street  rail- 
way or  regard  to  it.  We  find  also  in  the  statute  introduced  in  evi- 
deuce  by  tho  defendant  (Laws  of  1863,  chap.  223,  §  3)  relating  to 
that  railway,  a  clause  declaring  that  such  company  shall  not  "  cross 
or  run  over  the  track  of  tho  New  York  Central  Eailroad  Company, 
unless  on  terms  to  be  agreed  upon  between  the  two  companies,"  or 
'•in  case  of  disagreement  between  them,"  by  the  Supremo  Court. 
Wo  are  not  to  suppose  in  the  absence  of  proof  that  due  provision 
li:;s  not.  been  made  for  the  protection  of  the  defendant  from  the 
consequences  of  any  act  or  omission  on  the  part  of  the  street 
riilway.  But  however  that  may  be,  there  is  nothing  in  any 
statute  to  which  our  attention  has  been  called,  and  there  is  no 
principle  of  law  which  relieves  the  defendant  from  the  performance 
Vol.  XXXVIII  —  65 
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of  a  duty  npoii  which  the  lives  of  citizens  depend  and  which  should 
be  performed  exactly  and  witliout  abatement  It  certainly  could 
by  no  act  of  its  own  relieve  it-iclf  from  this  duty  and  liability  {Siorrs 
V.  Cily  of  Ulica,  17  N.  Y.  109),  and  it  has  not  been  modified  or 
dispensed  with  by  the  legislature.  The  license  of  the  second  cor- 
poration may  have  added  another  party  to  the  negligent  omission, 
but  it  did  not  release  the  defendant  from  the  duty  laid  upon  it  by 
law,  or  transfer  the  consequences  of  its  non-performance  or  neg- 
ligent performance  of  that  duty.  The  plaintiff  might  perhaps 
havo  had  an  action  against  the  other  or  perhaps  against  both  jointly. 
niidge  v.  Goodwin,  5  0.  &  P.  190  ;  24  Eng.  C.  Law,  272  ;  Lynch 
V.  NurdiUy  1  A.  &  E.  (X.  S.)  29  ;  41  Eng.  C.  Law,  422 ;  Cliapman 
V.  N.  IL  R.  E.  Co.,  19  X.  Y.  341 ;  Colegrove  v.  K  Y.  X,  H,  li.  R. 
Co.,  20  id.  492.  Upon  the  facts  found  by  the  jury,  it  was  at  all 
events  well  brought  against  the  defendant 

The  defendant's  counsel  also  asked  the  court  to  gliarge  that  if  this 
injury  arose  and  was  caused  by  the  rails  of  tho  street  railroad  com- 
pany,  that  is,  if  it  was  caused  by  the  wheel  getting  between  the  plank 
and  a  loose  rail  of  the  street  railroad,  then  defendant  is  not  respon- 
sible. The  court :  **  If  it  was  caused  by  the  loose  rail  of  the  borse 
railroad  company,  of  course  your  company  probably  would  not  be 
responsible  for  that,  if  it  was  in  consequence  of  the  rail."  No 
defect  was  shown  to  exist  in  the  rails  of  tho  street  railway  com- 
pany. No  one  of  them  was  shown  to  be  loose.  The  diflScnlty  was 
with  the  roadway  and  the  planking.  There  was  no  foundation  for 
the  request  made*  and  the  charge  given  in  answer  to  it  was  favor- 
able to  the  defendant.  But  whatever  duty  was  imposed  upon  the 
8ti*eet  railway  company,  it  did  not  relieve  the  defendant  from  li- 
ability for  its  own  negligence,  or  for  want  of  care  in  keeping  up 
and  maintaining  the  street  in  proper  condition.  If  the  street  rail- 
road has  erred  in  the  omission  to  perform  any  duty  in  respect  to 
the  crossing,  the  law  gives  a  remedy,  but  the  defendant  is  not  thereby 
released  from  its  obligations  to  keep  the  crossing  safe  for  public 
travel.  For  the  omission  to  perform  those  obligations,  the  judg- 
ment appealed  from  has  been  rendered,  and  it  should,  I  think,  be 

affirmed. 

Judgment  affirmed. 
All  concur,  except  Rapalix),  J.,  absent. 

NoTS  BT  THB  BipoiCTB.— See  note  9&  Am.  Bep.  586.    In    Cuddy  ▼.  Horn,  MIchl^B 
Supreme  Court,  Oct.  12,  1881,  it  waa  held  that  where  one  was  injured  by  the 
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iiegjjigence  of  two  public  carriers,  he  could  maintain  a  joint  action  against  both.  The  court 
said :  ^*  The  reason  for  holding  a  person  riding  in  a  private  conveyance  identified  with 
the  driver  thereof,  and  therefore  affected  by  the  negligence  of  the  latter,  cannot  fairly  or 
justly  be  held  applicable  in  cases  like  the  present.  In  the  case  of  a  private  conveyance 
tbe  driver  is  under  the  direction  and  control  of  the  passifiger,  and  if  not,  the  latter  may 
well  decline  to  intrust  his  safety  further  in  such  conveyance.  When  however  a  person 
enters  a  public  conveyance,  and  certainly  a  railroad  train  or  a  steamboat,  he  has  no  such 
control  over  the  movements  of  either,  and  whether  he  may  have  chartered  such  convey- 
ance for  a  special  purpose  or  not,  yet  for  a  faithful  observance  of  the  rules  of  law  en- 
acted for  the  running  or  navigation  thereof,  he  cannot  be  held  responsible  in  a  case  like 
the  present,  where  the  master  is  not  his  servant  and  is  not  subject  to  his  direction  or  au- 
tbority."  The  court  cited  Coleorove  v.  N.  Y.  Cent,  «tc  ,  K.  Cto.,  20  N.  Y.  488  ;  Cooper 
V.  E.  T.  Co.,  75  id.  116:  and  HiUmany.  NewingUm,  S3  Alb.  L.  Jour.  294;  Covincfton 
Trantfer  Oo.  v.  KeUy,  post.  In  HiUmany.  NetHngton^  supra,  it  was  heid^  that  one  injured 
by  a  diversion  of  water  by  eight  persons  acting  independently  of  one  another,  can  maintain 
an  action  against  them  jointly.  See  PrUleaux  v.  City  of  Mineral  Point,  (43  Wis.  513),  28 
Am.  Rep.  SStL  The  doctrine  recognized  in  the  Michigan  case,  as  to  Imputed  negligence 
of  the  driver  of  a  private  vehicle  ii»  denied  in  New  York.  Rnbituum  v.  N.  F.  Gent.,  etc., 
ft.  Co.,  66  N.  Y.  11 ;  s.  c,  S3  Am.  Rep.  1,  and  note,  4 ;  Master^on  v.  iV.  Y.  Cent,  etc.,  R.Co., 
ante.  The  contrary  was  held  in  PhU.db  Reading  R.  Co.  v.  Bouer,  Pennsylvania  Supreme 
Gourt,  Jan.  31, 1881.  "  The  rule  in  Pennsylvania  is  that  when  a  passenger  on  a  carrier 
vehicle  is  injured  by  a  collision  resulting  from  the  mutual  negligence  of  those  in  charge  of 
it  and  another,  the  carrier  alone  must  answer  for  the  injury.  Lochhart  v.  lAchtcnthaler, 
»Wr.  161." 


Johnson  v.  Harvey. 

(84  N.  Y.  868.) 

Surety  —  death  of  cosurety  —  Hdbility  of  estate  to  eontrOnUe, 

The  estate  of  a  deceased   co-surety  is  liable  to  contribute  In  a  suit  by  a  co- 
surety. 

ACTION  bj  a  co-surety  for  contribution.    The  opinion  states  the 
facts.    The  plaintiff  had  judgment  below. 

Frank  R,  Perkins,  for  appellanL 

A,  O.Rice,  for  respondent. 

Pinch,  J.  The  plaintiff  and  the  defendant's  intestate,  in  the 
life-time  of  the  latter,  were  joint  sureties  in  an  undertaking  given 
in  an  action  for  the  claim  and  delivery  of  personal  property,  in 
which  action  one  Parshall  whs  plaintiff,  and  the  sheriff  of  Erie 
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county  defendant.     Neither  of  the  sureties  were   parties  to  that 
action,  but  executed  the  undertaking  for  the  accommodation  of  the 
sheriff  or  those  claiming  through  him.    Before  a  trial  of  that  litiga- 
tion one  surety,  John  O.  Alien,  died,  and  tlic  present  defendant 
was  duly  appointed  his  administrator,  and  thereafter  judgment  was 
obtained  in  the  action  in  which  the  undertaking  was  given,  and 
the  surviving  surety,  by  reason  of  his  liability  thereon,  compelled 
to  pay  the  sum  of  1 1,592.74.    For  the  one-half  part  of  this  he  now 
claims  contribution  from  the  estate  of  his  co-surety,  and  the  sole 
question  presented  and  argued  is,  whether  such  oontribntion  can 
be  enforced.     The  question  is  hardly  an  open  one  in  this  State.   It 
was  held  in  Bradley  v.  Burwellj  3  Den.  61,  that  the  death  of  one  of 
two  or  more  sureties  did  not  relieve  his  estate  from  the  liability 
to  contribute,  and  the  decision  was  put  upon  the  ground  that  the 
law  implies  a  contract  between  co-sureties  to  contribute  ratably 
toward  discharging  any  liability  which  they  may  incur  in  behalf 
of  their  principal,  such  contract  originating  at  the  time  they  exe- 
cute the  original  undertaking,  and  that  in    the  case  of  the  death  of 
cither  this  obligation  devolves  upon  his  legal  representatives,  and  is 
like  any  other  contract  m:i'le  by  one,  in  his  life-time,  to  pay  money 
at  a  future  time,  absolutely  or  contingently,  who  dies  before  any 
breach  of  the  contract.    The  English  cases  on  the  subject  were 
cited  in  the  opinion  of  the  court,  as  also  those  of  Massachusetts; 
and  it  is  also  to  be  observed,  that  in  the  argument  then  made,  the 
case  of  Waters  v.  Riley,  1  Harr.  &  Gill.  305,  was  cited  by  the  learned 
counsel  who  contended  against  the  liability  of  the  deceased  surety  s 
estate,  as  it  is  again  brought  to  our  attention  here.     That  case  was 
decided  by  a  divided  court,  and  like  the  authorities  in  Pennsylvania, 
went  upon  the  ground  that  the  liability  of  the  sareties  to  each 
other  rested,  not  upon  contract  express  or  implied,  bnt  was  the 
product  and  the  mere  crenture  of  the  equity.     In  Bradley  v.  But- 
well  the  same  ground  was  distinctly  tiiken  on  the  argument,  and 
advocated  by  an  ability  which  never  left  unsaid  what  was  worthy 
to  be  uttered,  and  yet  the  court  determined  that  the  liability  of  the 
co-surety  rested   upon  an  implied  contract  to  contribute,  original* 
iiig  at  tlic  date  of  the  joint  signature,  au.l  which  bound  the  estAto 
of  one  or  more  who  died  before    the  principal  liability  accraed. 
The  learned  counsel  for  the  appellant  seems  to  have  been  led  into  a 
doubt  of  the  authority  of  Bradley  v.  Bunoell,  and  to  a  hope  tha; 
we  would  disregard  it,  from  what  has  been  said  by  ns  incases  where 
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the  creditor,  and  not  the  co-surety,  was  pursuing  a  supposed  remedy 
against  the  estate  of  a  deceased  suretv.  In  those  cases  which  were 
cases  of  joint  obligation,  we  have  held  that  such  estate  is  absolutely 
discharged,  both  in  law  and  equity  ;  that  death  puts  an  end  to  the 
obligation  of  the  surety ;  that  the  survivor  only  is  liable  ;  stating 
the  conclusion  with  some  force  and  strength  of  phrase.*  But  the 
doctrine  was  neither  new  nor  recent.  The  same  thing  had  already 
been  said  in  Bradley  v.  Bunoell  without  at  all  modifying  the  view 
expressed  as  to  the  liabilities  of  the  sureties  between  themselve:?. 
Tao  argument,  from  general  expressions,  wrested  from  their  aim. 
aa  I  purpose,  detached  from  their  setting,  is  often  plausible,  but 
rarelv  useful  or  effective.  We  have  often  held,  as  between  the 
creditor  and  the  estate  of  a  deceased  surety,  that  the  joint  obliga- 
tion of  the  latter  ended  with  his  death.  We  are  not  yet  prepared 
to  decide  that  his  several  obligation,  originating  at  the  date  of  the 
common  signature,  to  contribute  ratably  to  the  payments  com- 
pelled from  his  associates,  also  terminates  at  his  death.  In  Norton 
V.  CoonSy  3  Den.  130,  the  sureties  wore  all  living,  and  the  precise 
question  did  not  arise,  but  it  was  again  held  that  while  contribution 
between  sureties  was  founded  on  a  general  principle  of  equity  and 
justice,  yet  what  had  been  an  equitable  had  become  a  legal  right, 
and  that  in  snch  case  the  law  will,  for  all  the  purposes  of  a  remedy, 
imply  a  promise  of  payment.  In  the  case  of  Tobias  v.  Rogers,  13 
X.  Y.  66,  the  surety  was  held  not  lia])le  to  contribute  because 
relieved  in  his  life- time  from  all  liability,  either  as  obligor 
or  co-surety,  by  a  discharge  in  bankruptcy.  It  was  there 
said  that  the  defendants  in  the  replevin  suit  could  have  re- 
leased one  of  the  sureties  with  the  assent  of  the  other,  and 
that  to  the  act  of  tlie  legislature,  providing  for  a  discharge  in 
bankruptcy,  such  other  surety  in  common  with  every  other  citizen, 
is  presumed  to  have  assented.  The  reasoning  has  no  application  to 
the  case  of  a  deceas.nl  surety.  And  while  the  court  added  that 
contribution  was  not  founded  upon  contract,  it  was  further  said 
that  the  law  following  equity  will  imply  a  promise  to  contribute  in 
order  to  aflfbrd  a  remedy.  The  justice  of  such  a  rule  is  apparent. 
Originating  in  equity,  it  has  been  grafted  upon  the  law  with  the 
aid  of  an  implied  promise  to  secure  the  legal  remedy.  We  see  no 
reason  to   reverse  it,  but  every  consideration  of  equity  and  justice 


•  See  WoiHl  V.  Fte/i  (83  X.  Y.  245),  20  Am.  Rep.  528. 
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leads  US  rather  to   rnaiiitain  and  enforce   it.     The  decision  of  the 
court  beluw  was  therefore  right. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirrmd. 

All  concur. 


Hibernia  National  Bank  v    Lacohbe. 

(84  N.  Y.  887.) 

Oontraet  —  place  of  —  itatuiory  construction  —  negotiable  imtrument  —  eowdlg. 

The  plaintiff,  a  National  bank  of  New  Orleans,  purchased  of  the  M.  &  T. 
bank  located  tUere,  a  draft  on  bankers  in  tbe  city  of  New  Tork,  to  tbe  plaiat* 
iflTs  order.  Subseqaently  tbe  M.  <&  T.  bank  was  pat  in  liquidation  under 
tbe  laws  of  Louisiana,  and  tbe  defendants  were  appointed  oommissiooen  to 
receive  all  its  property.  The  draft  being  duly  disbonored,  tbe  plaintiff 
brougbt  tbis  action  on  it  in  New  York,  and  attached  funds  of  tbe  M.  A  T. 
bank  in  that  State.  Tbe  defendants  as  sncli  commissioners  claimed  tlir 
attacbed  property.  Ileld,  (1)  that  tbe  plaintiff  was  a  non-resident  of  New 
York,  and  tbat  the  cause  of  action  arose  within  that  State,  within  tbe  metn- 
ing  of  tbe  New  York  statute;  (2)  tbat  the  lien  of  tbe  attachment  wu 
superior  to  the  rights  of  the  defendants. 

ACTION  on  a  draft.     The  opinion  states  the  facts.     The  pkintifl 
had  judgment  below. 

Wrn.  Henry  Aruoux,  for  appellants. 

Thomas  S,  Moore,  for  respondent. 

Danforth,  J.  The  i)laintiff  is  a  corporation  created  under  an 
act  of  Congress  of  the  United  States  providing  for  the  organization 
of  banking  associations.  ''The  Mechanics  and  Traders'  Bank* 
was  also  a  banking  corporation  created  under  the  laws  of  Louisiana, 
and  each  corporation  had  its  jilace  of  business  in  the  city  of  Xew 
Orleans.  On  the  17th  day  of  March,  1879,  the  plaintiff  purchased 
for  value  of  the  *'  Mechanics  and  Traders'  Bank  '*  a  check  made  by 
them  on  that  day,-  addressed  to  "  M.  Morgan's  Sons/'  bankers  in 
the  city  of  "  New  York,"  whereby  they  directed  that  firm  to  pay  to 
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the  order  of  the  plaintiff  $10,000.  On  the  26th  of  March,  1879, 
the  check  was  duly  presented  to  the  payees  for  payment.  It  was 
refused.  The  check  was  duly  protested  and  notice  tliereof  given  to  the 
drawer.  On  the  27th  day  of  March,  187D,  this  action  was  com- 
menced against  the  "  Mechanics  and  Traders'  Bank  "  as  drawer, 
and  an  attachment  issued  thereon  was  served  on  M.  Morgan's  Sons, 
who  had  funds  of  the  drawer  in  their  hands.  Prior  to  that  day, 
but  after  the  delivery  of  the  check  to  the  j)laintiff,  the  *'  Mechanics 
and  Traders'  Bank"  was  placed  in  liquidation  under  the  laws  of  the 
State  of  Louisiana,  and  certain  persons  were  by  the  court  in  that 
State  appointed  commissioners  to  take  possession  of  and  administer 
its  assets.  They  were  afterward  made  defendants  in  this  action, 
and  set  up  in  defense  their  appointment  under  tlie  circumstances 
above  mentioned,  their  title  through  it  to  all  the  property  of  the 
bank,  and  also  that  the  Supreme  Court  of  this  State  had  no  jurisdic- 
tion to  issue  the  attachment  herein  or  entertain  the  action.  The 
plaintiff  has  had  judgment,  and  the  defendants  insist  upon  these 
objections  among  others  as  grounds  for  reversing  it : 

First,  as  to  the  jurisdiction  of  the  court :  At  the  time  the  action 
was  commenced,  the  Code  of  Procedure  was  in  force,  and  sec- 
tion 427  provided,  among  other  things,  that  an  action  against  a 
foreign  corporation  might  be  brought  in  the  Supreme  Court  by  a 
plaintiff  not  a  resident  of  this  State,  **  where  the  cause  of  action 
shall  have  arisen  within  the  State."  For  this  purpose  a  foreign 
corporation  is  to  be  regarded  as  a  non-resident.  What  does  the 
statute  mean  ?  We  have  learned  from  Coke  that  *'  an  action  is  the 
lawful  demand  of  one's  right,"  and  from  tlie  Code  that  complaint 
therein  '^  must  contain  a  statement  of  the  facts  constituting  a  cause 
of  action."  In  any  given  case,  then  the  cause  of  action  must 
arise  upon  the  facts,  and  these  appearing,  we  have  only  to  inquire 
where  they  occurred.  The  complaint  in  this  case  sets  out  the  check, 
shows  the  performance  of  those  things  which  the  law  merchant  pre- 
scribes as  necessary  to  be  done  to  change  the  conditional  liability  of 
the  drawer  into  an  absolute  one,  and  that  the  proper  steps  were  taken 
to  change  it.  There  are  thus  placed  before  us  two  classes  of  facts  ; 
first,  the  contract  and  its  obligations  ;  second,  the  tilings  done  in  pur- 
suance of  the  contract.  The  argument  for  the  appellants  assumes 
that  the  first  constitutes  the  cause  of  action,  and  sis  the  contract  was 
made  in  Louisiana,  therefore  excludes  jurisdiction  from  our  courts. 
Authorities  are  not  needed  to  show  that  in  general  every  contract  id 
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to  be  expounded  and  enforced  by  the  law  of  the  place  where  it  is  made. 
But  tlie  curious  will  find  the  ancient  ones  collected  bv  Wedderbum, 
of  counsel  in  Robinson  v.  Bland,  1  Wm.  Bl.  250,  and  more  modem 
ones  in  Story's  Conflict  of  Laws,  infra.  Thus  if  a  bill  is  drawn  in 
France,  and  then  indorsed  in  a  way  which  is  sufficient  here  but 
insufficient  there,  the  indorsement  would  be  held  void.  Trimbey  v. 
Vignier,  1  Bing.  X.  C.  151.  But  this  general  rule  admits  of  an 
exception,  as  where  the  parties  at  the  time  of  making  the  contract  had 
a  view  to  a  different  kingdom.  Mansfield,  C.  J.,  in  Robinson  \. 
Bland,  ante,  or  as  put  by  Mr.  Justice  Thompson  in  Smith  v.  Smiih, 
2  Johns.  241  ;  3  Am.  Dec.  410,  *^  unless  the  parties  had  a  view  to 
its  being  executed  elsewhere,  in  which  case  it  is  to  be  considered  ac- 
cording to  the  laws  of  the  place  where  the  contract  is  to  be  executed." 
Therefore  the  English  court  held,  in  Robinson  v.  Bland,  that  a  bill  of 
exchange  drawn  in  France  by  John  Bland  upon  himself  in  England, 
payable  to  the  order  of  the  plaintiff,  was  invalid  l)ecaust»  given 
for  a  consideration  void  bv  Endish  law,  suvins: :  "  The  bill  i? 
made  payable  in  England  and  is  therefore  an  English  transaction 
and  to  be  fi^overned  bv  the  local  law."  And  converselv  in 
Ronquettex,  Ovei'mann,etc.,  L.  R.,  10  Q.  B.  525,  where  the  snbjn-t 
under  eonsidenition  was  the  liability  of  certain  persons,  who.  a^ 
drawers  residing  in  London,  had  there  made  a  draft  upon  certain 
French  bankers  m  Paris,  payable  to  the  drawers'  own  order,  but 
indoraed  by  them  to  the  plaintiff.  The  drawers  having  been  charged 
as  dniwers  under  the  French  law  were  sued  by  the  plaintiff  in  Lon- 
don, and  it  being  objected  that  the  contract  of  the  drawer  was  to  be 
constnied  accoi-ding  to  the  laws  of  England,  where  he  resided  and 
where  he  made  the  bill,  the  court  were  of  a  different  mind,  saving : 
*'  It  is  unnecessary  to  consider  how  far  this  position  may  hold  gtxxi 
as  to  matter  of  form,  or  stamp  objections,  or  illegality  of  considera- 
tion, or  the  like.  We  cannot  concur  in  it,  as  applicable  to  the  5nl>- 
stance  of  the  contract,  so  far  as  presentment  for  payment  is  con- 
cerned, still  less  to  a  formality  rev^uired  on  non-payment  to  enablv- 
the  holder  to  have  recourse  to  an  antecedent  party  on  the  b'H. 
Applied  to  these  incidents  of  the  contract,  this  reasoning  appi-ar? 
to  us  altogether  to  overlook  the  true  nature  of  the  contract,  which .» 
])arty  transferring  for  valne  the  property  in  a  bill  of  exchange  makt> 
with  the  transferee."  *  *  *  **  lie  engages  as  surety  for  the  due 
performance  bv  the  acceptor  of  the  obligations  which  the  laticr 
takes  on  liini.V.i'  l)y  the  acceptance.     His  liability  therefore  is  to  be 
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measured  by  that  of  the  acceptor,  whose  surety  he  is  ;  and  as   the 
obhgations  of  the  acceptor  are  to  be  determined  by  the  lex  loci  of 
performance,  so  also  must  be  those  of  the  surety  \ "  and  thus  shows 
that  the  drawer  contracted  in  view  of  the  laws  of  the  country  where 
the  bill  was  to  be  paid,  and  to  such  an  extent  that  he  was  held  to 
be  affected  by  changes  in  the  local  law,  viz.  :  the  law  of  France. 
In  that  case  also  Allen  v.  Kimble,   cited  hero  by  the  api3ellants  is 
criticised  and  found  to  have  *^  nothing  to  do  with^the  law  relating 
to  bills  of  exchange  ; "  and  it  is  said  that  in  deciding  Gibbs  v.  Frc- 
oiont.  also  cited  by  the  appellants,  Allen  v.   Kimble  was  followed, 
and  the  court  withholds  "  any  opinion  as  to  the  soundness  of  the 
decij«i()n."     Gibbs^  v.  Frcrtwnt,  9  Ex.  25,  decided  that  a  bill  of  ex- 
chiuige  drawn  n\  California  on  Washington,  in  the  District  of  Colum- 
bia, bore  interest  at  California  rate.     But  this  is  not  only  questioned 
by  the  later  English  cases,  supra,  it  is  contrary  to  the  doctrine  of 
earlier  English  eiises,  and  to  those  of  this  State,  some  of  which  are 
collected  m  the  note  to  page  32,  9  Ex.,    and  to  the  principle  upon 
which  Dickinson  v.  Edwards,  77  X.  Y.   573  ;  s.   c,  33  Am.  Rep. 
♦)71,  was  placed,  and  to  the  reasoning  and  exposition  of  the  law 
.governing  the   interpretation   of  such  a  contract  therein  stated. 
And  so  in  Fanning  v.  Consequa,  17  Johns.  510 ;  8  Am.  Dec.  442, 
the  general  rule  and  the  exception  is  stated  in  the  same  manner,  viz. : 
If  by  the  terms  or  nature  of  the  contract  it  appears  that  it  was  to  be 
executed  in  a  forcign  country,  then  the  place  of  making  the  contract 
becomes  immaterial.     And  in  Hyde  v.  Goodnow,  3  X.  Y.  207,  it  is 
declared  that  the  rights  of  the  parties  to  a  contract  are  to  be  deter- 
mined by  the  laws  of  the  place  where  the  contract  is  to  be  i3erformed. 
To  the  same  effect  is  the  doctrine  of  the  common  and  civil  law 
wherever  administered,  as  mav  be  seen  bv  referrinff  to  the  cases 
cited  in  those  above  noted,  and  in  the  more  numerous  ones  collected 
)»y  Judge  Story  in  support  of  the   same  proposition.      Story  on 
Conflict  of  Laws  (7th  ed.),  §§  239-244.     But  again  the  Lw  of  the 
place  of  contract  is  not  necessarily  one  place.     It  is  the  law  of  all 
tlie  places  to  which  and  for  the  purposes  for  which  it  has  reference. 
A  bill  of  exchange  therefore  is  to  be  construed  according  to  the 
laws  of  eacli  place  at  which  the  contract  contemplated  that   some- 
tiiing  is  to  1)0  done  by  either  of  the  i)arties.     Tliis  is  illustrated  in 
Rouqueliev,  Ooermann,  supra ;  Homey,  Rouquette,  3  Q.  B.  Div. 
514  ;  by  the  decisicm  of  this   court  in  Everett  v.   Vandryes,   infra, 
and  ill  Tjee  v.  Sellcrk^  33  X*".  Y,  615.      The  note  in  question,  in  the 
Vol.  XXXVIII— fiO 
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last  case,  was  made  by  Benjamiu  Selleek,  m  and  dated  at  Neu 
York/ city,  payable  to  the  order  of  George  Selleck,  in  Morris,  111., 
and  at  that  place  he  indorsed  it  and  sent  it  to  the  maker  by  mail, 
at  Beloit,  Wis.  The  maker  sent  jt'  in  like  manner  to  the  plaintiffb 
in  Xew  York  city.  The  indorser  having  been  duly  charged  was 
sued  in  this  State  bv  publication  as  a  non-resident,  and  monev  in 
bank  in  New  York  city  belonging  to  him  was  attached.  Tiu' 
defense  set  up  was  that  he  indorsed  the  note  in  lUiuob,  and 
that  by  the  laws  of  that  State  an  indorsee  could  not  be 
made  liable  until  judgment  and  execution  had  been  obtained  against 
the  maker.  At  the  Circuit  the  defendant  had  judgment  upon  the 
ground  that  the  law  of  Illinois  governed.  Tlie  General  Term  re- 
versed it,  stating  the  general  rule  governing  contracts,  as  above 
referred  to,  and  holding  that  the  maker,  by  the  terms  of  his  contract, 
was  to  perform  it  in  Illinois  ;  but  that  the  indorser  was  bound,  as^ 
by  an  indei>endent  contract,  to  pay  in  New  York,  Sutherland, 
J.,  saying  :  '*  By  indorsing  the  note  George  Selleck  undertook,  that 
if  when  duly  presented  it  was  not  paid  by  the  maker,  he,  the  in- 
dorser, would,  upon  being  properly  notified  of  the  non-payment,  pay 
the  same  to  the  indorsees  or  other  holder.  Where  ?  Can  there  be  a 
doubt  that  the  indorser  and  indorsees  contemplated,  if  the  indorsees 
retained  the  note,  that  in  default  of  payment  by  the  maker  the  in- 
dorser was  to  pay  the  indorsees  in  New  Y''ork  ?  The  maker,  by  the 
note,  promised  to  pay  at  Morris,  111.,  but  the  indorser  by  his  indorse- 
ment promised  to  pay  to  the  indorsees  in  New  York.''  As  to  him, 
therefore  the  court  held  that  the  law  of  New  York,  and  not  that  of 
Illinois,  applied.  Upon  appeal  to  this  court  the  conclusion  of  the 
General  Term  was  approved.  Porter,  J.,  saying  :  "The  engage- 
ment of  the  indorser,  though  auxiliary  in  its  character,  waa  an  inde- 
pendent contract,  and  could  only  bo  fulfilled  by  direct  payment  to 
the  plaintiff  in  New  Y''ork,"  and  the  judgment  was  affirmed.  The 
general  principles  involved  in  the  above  discussion  will,  if  applied 
to  the  facts  in  this  case,  render  it  easy  of  solution.  In  substance, 
the  drawer  undertakes  that  there  shall  be  paid  to  tin- 
holders  of  the  check  the  sum  of  money  therein  mentioned  at  tlu* 
place  named.  These  things  ai'e  of  the  essence  of  the  contract,  and 
unless  performed,  the  object  of  the  payee  is  defeated.  It  purchased 
the  check  in  New  Orleans,  because,  as  we  may  suppose  from  the 
paper  itself,  it  wanted  to  remit  money  to  New  York,  and  for  this  it 
paid  a  valuable  consideration.      Although  the  paper  is  dated  in 
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New  Orleans,  the  drawer  agrees  that  the  payer  shall  receive  the 
amount  named  in  New  York.  AVe  see  therefore  that  tlie  buyer  of 
tlic  draft  does  not  want  the  monev  in  New  Orleans.  The  drawer  of 
the  draft  has  the  money  in  New  York,  and  so  the  exchange  is  agreed 
upon.  The  check  is  evidence  of  the  contract,  and  under  the  general 
law  is  the  contract  itself.  In  view  of  this  the  parties  have  contracted. 
The  drawer  undertakes  that  the  drawee  shall  be  found  in  the  place 
where  he  is  described  to  be,  and  shall  have  effects  in  his  hands,  and 
from  these,  or  ujwn  other  consideration  (good  as  between  him  and 
the  drawer,  and  with  which  the  payee  has  nothing  to  do),  pay  the 
dieck.  He  undertakes  therefore  that  it  shall  be  paid  when  pre- 
sented, and  although  the  drawee  is  designated  to  make  the  payment, 
he,  as  between  the  payee  and  drawer,  is  only  an  instrument  of  the 
drawer,  and  the  latter,  therefore,  since  he  undertakes  for  his  agent's 
iiet,  *•  undertakes  that  it  shall  be  done  at  all  events."  Mellish  v. 
Simeon,  2  H.  Bl.  378.  The  drawee  at  this  stage  of  the  transaction 
i.-i  under  no  obligation  to  the  payee  ;  but  by  receiving  the  check  the 
payee  agrees  in  the  first  instance  to  go  to  the  drawee  and  give  him 
an  opportunity  to  comply  with  the  direction  of  the  drawer,  and  if 
he  does  not,  and  the  drawer  is  notified  thereof,  the  latter  becomes 
absolutely  bound  to  pay  the  amount  named  in  the  check.  Where  is 
this  contract  to  be  performed  ?  Clearly  in  New  York  city.  Nor 
could  it  be  performed  elsewhere. 

The  only  object  of  the  parties,  payee  as  well  as  drawers,  lii  enter- 
ing upon  it,  was  to  have  the  money  paid  in  New  York.  This  only 
was  in  contemplation  of  the  parties.  As  is  said  in  2  Dan.  Neg.  Inst. , 
page  685  :  "He,  the  drawer,  has  contracted  that  the  amount  shall 
be  there  paid  by  the  hand  of  B.,"  the  drawee.  Any  other  con- 
struction would  render  the  contract  meaningless,  and  productive 
only  of  mischief.  The  plaintiff  in  New  Orleans  wants  money  in  New 
York.  Defendant  promises  it  shall  be  there  for  him  and  relying  on 
that,  the  plaintiff  pays  in  New  Orleans  the  agreed  amount.  It  is  ob- 
vious that  it  cannot  be  ascertained  whether  the  promise  is  kept 
until  it  is  taken  to  New  York,  and  then,  upon  the  theory  of  the 
appellant,  if  it  is  not  performed,  the  promise  is  to  be  returned  to  the 
drawer  in  New  Orleans,  and  then,  in  New  Orleans,  the  money  is  to 
be  repaid.  And  thus  after  delay  the  plaintiff  is  restored  to  his  original 
desire  and  must  find  some  other  method  of  transferring  his  money  to 
New  York.  There  is  before  us  a  single  undertaking.  It  could  be  per- 
formed only  in  New  York,  and  the  general  law  above  referred  to 
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bIiows  that  the  rights  of  the  parties  are  to  be  governed  by  its  kws  ai 
the  lex  loci,  •  Xor  is  the  question  a  new  one.  In  this  court  it  has 
been  declared  as  "  too  well  established  to  require  a  reference  to  booki." 
Everett  v.  VendryeSy  19  N.  Y.  436.  It  was  there  distinctly  pa- 
Bcnted.  The  action  was  by  the  indorser  of  a  bill  of  exchange,  drawn 
in  New  Grenada  upon  a  corporation  in  New  York  city.  The  in- 
dorsee sued  the  drawer  of  the  draft.  The  drawer  defended.  He 
hiwl  been  charged  as  drawer  by  reason  of  default  of  the  drawee.  He 
denied  the  indoreement  by  the  payee.  He  also  sought  to  amend  hi» 
answer  by  setting  up  the  law  of  New  Grenada,  under  which  ht- 
claimed  the  draft  was  not  well  indorsed.  The  decision  of  thcc^»nrt 
shows  the  difference  between  the  rules  applicable  to  the  contract  <«f 
the  drawer  and  that  of  the  indorser.  Holding  that  the  contract  «»f 
the  former  was  to  be  governed  by  the  law  of  the  place  where  it  wa« 
to  be  performed,  saying,  "  By  drawing  the  bill  the  defendant  nndtT- 
took  that  the  drawee  in  New  York  would  pay  it  to  the  payee  or  hi* 
order,  and  if  the  drawee  did  not  so  pay  it,  he  himself  would  inak«- 
such  payment."  What  payment?  Why,  the  payment  called  for !} 
the  draft  —  a  payment  in  New  York.  And  such  is  the  constnietiMi. 
to  be  given  to  the  defendants'  contract  here.  The  case  also  illastratv- 
the  ])rinciple  above  adverted  to,  that  more  than  one  law  will  apjiy 
to  the  same  bill  of  exchange.  Holding,  as  in  Lee  v.  Selleck,  suprfJ- 
that  the  contract  of  the  indoreer  would  be  governed  by  the  law  of 
New  Grenada,  where  it  was  made.  The  drawee  was  held  under  tli- 
law  of  the  place  of  j^erformance,  and  the  indorser  under  the  placi*  "f 
contract.  And  this  accords  with  well  defined  principles  as  stattni 
in  2  Dan.  Neg.  Inst.,  page  684,  and  avoids  the  inconsistency  of  thf 
law  in  respect  thereto,  which  the  learned  author  deprecates.  Id.  <NV 
Other  considerations  lead  to  the  same  result.  The  check  wa^  writ- 
ten in  Louisiana,  but  the  engagement  was  consummated  in  tlji^ 
State.  By  its  terms  it  was  necessary  to  present  it  to  the  ilrawtv.  ai  • 
from  tliat  act  and  its  consequences  came  the  final  obligation  of  i.  • 
drawer.  AVe  are  tluis  brought  to  examine  the  other  or  st»cond  i!;.^* 
of  facts,  viz.,  tlie  things  done  in  pursuance  of  the  contmct:  for  wit'.  - 
out  tlioni  no  cause  of  action  had  arisen  against  the  drawer,  fftnl'"^ 
V.  Anderson,  )t\  AVend.  373.  The  payee  then  must  present  *!. 
check,  and  if  paid,  the  conditional  obligation  of  the  drawer  i?  V- 
charged.  It  was  presented  but  not  paid,  and  notice,  aocordi'i-  : 
the  law  merchant,  was  given  to  the  drawer;  not  personally,  or 
New  Orleans,  but  ])v  depositing  it  in  the  post-office  in  New  Y -rk. 
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At  that  moment  the  cause  of  action  arose,  and  the  obligation  of  the 
jlefendant  was  perfect.  Walker  v.  Bk,  of  iho  State  of  New  York, 
0  X.  Y.  582.  And  this  is  so,  although  the  drawer  resided  in  one 
State,  and  the  presentment  and , notice  occurred  in  another.  The 
holder  might  redraw  for  both  interest  and  damages,  or  he  might 
sue.  In  Daniels,  supra,  §  1213,  the  author  says,  where  a  bill  is  dis- 
honored for  non-acceptance  a  right  of  action  accrues  at  once  against 
the  drawer.  "  It  is  plain  where  there  was  no  need  of  acceptance 
the  same  result  would  follow  non-payment."  The  learned  author, 
ill  support  of  his  dictum,  cites  Robinson  v.  Ames,  20  Johns.  146  ;  11 
Am.  Dec.  259.  That  was  assumpsit  against  the  drawers  of  a  bill  made 
by  them  in  Georgia  (where  they  lived)  upon  Townshend  &  White, 
merchants  in  Xew  York  city.  And  being  protested,  notice  was  sent  by 
mail,  to  the  drawers,  directed  to  them  at  their  residence.  It  was  not 
!^'iiggested  that  this  ^vas  insufficient.  Indeed,  the  rule  is  elementary, 
uIkI  the  liability  is  one  of  the  effects  of  the  contract.  There  was, 
first,  the  right  conferred  on  the  payee;  second,  the  duty  of  the  drawer 
to  fulfill  it;  third,  the  right  of  action  which  arises  from  the  non-ful- 
tillment  of  it.  The  first  of  these  may  be  said  to  have  liappened  in 
Louisiana  at  the  moment  when  the  check  was  delivered  to  the  payee; 
the  second  could  only  happen  in  this  State,  and  the  third  was  conse- 
.|U?nt  thereto.  The  learned  counsel  for  the  appellant  says:  **It  is 
irae  the  cause  of  action  was  complete  upon  notice,"  but  contends  that 
*•  notice  did  not  occur  here.  Notice  was  given  to  drawer,  and  he  was  in 
Xew  Orleans ;  any  notice  given  here  would  be  absolutely  worthless." 
In  that  view  these  proceedings  against  the  drawer  could  only  be  taken 
in  Xew  Orleans ;  or  before  action  brought  in  this  State,  the  drawer 
must  actually  receive  tlie  notice.  It  is  perhaps  enough  to  say  that 
our  preceding  observations  as  to  the  nature  of  the  drawer's  contract 
and  his  duty  of  performance  do  not  admit  of  either  result.  If  the 
holder  of  a  protested  bill  may  at  once  sue  or  at  once  redraw  (Story 
on  Bills,  331),  it  is  because  a  right  attaches  upon  the  concurrence 
of  the  above  events,  and  I  know  of  no  authority,  nor  has  any  been 
cited,  which  entitles  the  drawer  of  a  check  to  a  moment's  delav  on 
the  part  of  the  holder.  Having  one  dishonored  obligation  of  the 
drawer  he  is  not  required  to  subject  himself  to  further  disappoint- 
ment by  calling  upon  him  with  another  request,  and  in  tlic  language 
of  Pahker,  C.  J.,  in  Shed  v.  Brett,  1  Pick.  411 ;  11  Am.  Dec.  209, 
*'  it  may  be  asked  '  who  would  take  a  bill  or  note  remitted  from  New 
York  if  this  doctrine  be  correct  ? '  And  if  the  parties  liable  be  beyond 
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eea^  such  instruments  would  be  mere  waste  paper.  If  the  bill  shoald 
not  be  accepted,  *  *  *  the  fortunate  holder,  with  property 
belonging  to  tlie  drawer  *  *  *  before  his  eyes,  must  lemainan 
idle  spectator  of  the  scramble  of  other  creditors  for  it,  or  suffer  it  to 
be  withdrawn  by  the  debtor  himself,  without  the  power  of  arreat- 
ing  it.  This  cannot  be  sound  doctrine."  We  conclude  therefore 
that  the  cause  of  action  in  the  case  before  us  arose  where  the  draft, 
by  its  terms,  was  payable,  when  payment  was  refused  and  notice 
given  ;  these  things  constitute  a  cause  of  action,  and  it  has  risen 
within  this  State.  This  construction  of  the  words  of  the  statute 
(§  427)  agrees  with  that  given  by  the  English  courts  to  similar  lan- 
guage in  the  statutes  of  that  countr)%  In  Durham  v.  Spence^  L  R.. 
G  Ex.  4G,  PiaoTT  says  :  *'  What  did  the  legislature  mean  when  it 
spoke  of  the  cause  of  action  arising  in  England  ?  Did  it  mean  what 
has  been  termed  the  whole  cause  of  action  ;  that  is,  both  the  con- 
tract and  the  breach  ?  I  think  that  is  not  the  true  construction. 
I  understand  by  cause  of  action  that  whicli  creates  the  necessity  for 
bringing  the  action.  No  doubt  to  make  the  act  or  omission  com- 
l)lained  of  a  cause  of  action,  a  contract  must  have  preceded  ;  but  so 
also  a  negotiation  must  have  preceded  the  making  of  the  contract 
Yet  I  should  not  include  that  negotiation,  nor  any  of  the  other  cir- 
cumstances that  might  form  part  of  the  necessary  evidence  in  the 
cause,  as  the  ground  work  of  the  cause  of  complaint,  but  only  the 
cause  of  complaint  itself,  that  is  the  breacli ; "  and  adds,  '*  we  are  not 
justified  in  introducing  into  the  statute  a  word  not  fonnd  there,  and 
saying  that  where  the  legislature  says  cause  of  action  it  means  whole 
cause  of  action,  and  not  that  which  the  words  used  naturally  express ; 
the  fact  which  gives  rise  to  the  action."  Cleasby,  B.,  says  :  "  The 
cause  of  action  must  have  reference  to  some  time  as  well  as  some 
place.  Does  then  tlio  consideration  of  the  time  when  the  cause  of 
action  arises  give  us  any  assistance  in  determining  the  place  where 
it  arises  ?  I  think  it  does.  The  cause  of  action  arises  when  that 
is  not  done  which  ought  to  have  been  done  ;  or  that  is  done  which 
ought  not  to  have  been  done.  But  the  timo  when  the  cause  of 
action  arises  determines  also  the  place  where  it  arises,  for  when  th;it 
occurs  which  is  the  cause  of  action  the  place  where  it  occurs  is  the 
place  where  the  cause  of  action  arises."  Martin,  B.,  differed,  but 
upon  grounds  not  affecting  our  inquiry.  To  the  same  effect  an 
many  cases  in  our  own  courts,  referred  to  by  the  Qenend  Tenn  in 
its  opinion  and  cited  by  the  respondent  here,  and  although,  as  thi 
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appellants  say,  these  are  not  of  binding  authority,  yet  they  express 
the  opinion  of  very  able  and  learned  judges,  and  are  therefore 
entitled  to  great  respect.  It  is  satisfactory  to  find  that  we  are 
not  called  upon  to  decide  differently.  We  think  therefore  that  the 
action  was  well  brought,  audit  follows  that  the  plaintiff  has  a 
right  to  its  enforcement  in  any  manner  prescribed  by  the  law  of  this 
State. 

The  remaining  question  relates  to  the  claim  made  by  Messrs.  La- 
eombe  and  others,  commissioners  appointed  by  the  court  in  Louisi- 
ana. Neither  the  law  nor  the  adjudication  under  which  they  wei-e 
appointed  can  have  any  operation  here.  They  are  strictly  local  and 
affect  nothing  more  than  they  can  reach.  For  the  rule,  as  we 
conceive,  is  well  settled  that  an  assignment  by  virtue  of  or  under  a 
foreign  law  does  not  operate  upon  a  debt,  or  riglit  of  action,  as  against 
a  person  in  this  State.  The  plaintiff,  as  we  have  seen,  although  a  for- 
eign creditor,  is  rightfully  in  our  courts  pursuing  a  remedy  given  by 
our  statutes.  It  may  enforce  that  remedy  to  the  same  extent  and 
in  the  same  manner  and  with  the  same  priority  as  a  citizen.  Any 
other  construction  would  make  the  permission  of  the  statute  a  form 
without  benefit ;  a  formality,  and  not  matter  of  substance  ;  a  mere 
delusion.  Once  properly  in  court  and  accepted  as  a  suitor,  neither 
the  law  nor  court  administering  the  law  will  admit  any  distinction 
between  the  citizen  of  its  own  State  and  that  of  another.  Before 
the  law  and  in  its  tribunals  there  can  be  no  preference  of  one  over 
the  other.  Abraham  v.  Plesioro^  3  Wend.  648  ;  20  Am.  Dec.  738  ; 
Johnson  v.  Runt,  23  id.  91 ;  ffoyt  v.  Tliompson,  5  N.  Y.  351 ; 
Merrick  v.  Van  Santvoord,  34  id.  217 ;  Blake  v.  Willtams,  6 
Pick.  286 ;  17  Am.  Dec.  372.  The  plaintiff,  by  the  process  of 
our  courts,  has  acquired  a  right,  of  which  no  principle  of  national 
comity  requires  us  to  deprive  it.  It  is  said  by  Chancellor  Kent, 
in  Holmes  v.  Reinsen,  4  Johns.  Ch.  470  ;  8  Am.  Dec.  581,  to  be 
''  admitted  in  all  the  cases  that  every  country  may  by  positive  law 
regulate  as  it  pleases  the  disposition  of  personal  property  found 
within  it,  and  may  prefer  its  own  attaching  creditor  to  any  foreign 
assignee,  and  no  other  authority  has  a  right  to  ([uestion  the  deter- 
mination ; "  and  to  the  same  effect  are  the  observations  of  Platt, 
J.,  in  Holmes  v.  Hemsen,  20  Johns.  254 ;  and  so  it  has  been  held 
through  various  intermediate  cases  to  that  of  Kelly  v.  Crapo,  45  N. 
Y.  86  ;  s.  c,  6  Am.  Rep.  35,  in  which  the  late  chief  judge  of  this 
<onrt  regards  the  doctrine  that  a  title  acquired  under  foreign  bani- 


NEW  YORK, 


Graham  v.  First  National  Bank  of  Norfolk. 


rupt  or  iusolveut  proceedings  will  not  prevail  iigainsfc  the  rights  oi 
attiiching  creditors  under  the  laws  of  the  State,  where  the  proi)erty 
is  actually  situated,  so  well  settled,  as  to  make  it  quite  unnecessary 
to  review  the  authority  or  the  history  of  the  decisions  on  that  sub- 
ject. The  question,  then  regarded  as  too  fully  settled  to  be  open 
for  review,  we  see  no  reason  to  again  discuss.  That  case,  it  is  true, 
was  reversed  by  the  Supreme  Court  of  the  United  States,  but  upon 
grounds  not  affecting  the  principle  here  involved.  It  follows  that 
however  fatal  the  adjudication  in  Louisiana  may  be  to  tho  existence 
of  the  defendant  corporation  in  that  State,  it  cannot  deprive  its 
creditors  of  the  remedies  afforded  by  other  forums  against  its  j)roi>- 
erty.  This  action  was  commenced  before  the  intervention  of  the 
commissioners,  and  to  it  they  have  established  no  defense,  nor 
shown  sufficient  reason  for  defeating  the  priority  of  lien  acquire*! 
by  the  proceedings  therein.  WillUis  v.  Wai'ie,  io  X.  Y.  oSC;  Folger 
v.  Columbian  Ins.  Co,,  99  Mass.  2GT.  If  tlie  jilaintiff  has  by  its 
proceedings  obtained  an  advantage  against  tlic  law  and  adjudications 
of  Louisiana,  it  is  a  resident  of  that  State,  and  as  such,  the  appel- 
lants' counsel  contends,  may  there  be  overhauled  and  made  if^ 
account  for  what  it  has  gained  here.  To  that  i*emedy,  if  it  exiat. 
the  defendants  may  properly  be  remitted.  The  other  jwints  raiseii 
by  the  ingenious  counsel  for  the  ai)pellant8  have  been  carefully 
considered  by  us,  {is  have  also  the  authorities  cited  in  their  support 
The  considerations  already  stated  indicate  that  in  our  opinion  thty 
disclose  no  error  in  the  decision  of  the  court  below,  and  that  the 
judgment  appealed  from  should  be  affirmed. 

Judgment  affinud. 
All  concur,  except  Rapallo,  J.,  absent. 


Gkaham  v.  First  Xatjoxal  Baxk  of  Norfolk. 

(84  N.  Y.  893.) 

Marriage  —  eonflict  of  law  —  tdfe'ti  rigid  to  ditidcThcU  of  foreign  coiyirafiwu; 

paid  to  huitband. 

A  husband  and  his  wife  lived  in  Maryland.  The  wife  owned  stock  In  a  Tir- 
ginia  bank.  The  husband  was  a  cashier,  8tock>holder.  and  miuiager  of  two 
Maryland  banks,  with  which  the  Virginia  bank  kept  acoounta  in  bis  nu^ 
as  cashier      Dividends  declared  hy  the  Virginia  bank  on  the  wife*3  stock 
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were  paid  to  the  Maryland  banks,  or  credited  in  such  aocoante,  and  allovred 
on  settlement.  The  common-law  rule,  as  to  the  relation  of  husband  and 
wife,  prevails  in  Virginia.  Held  that  a  finding  of  payment  of  the  dividends 
to  the  hasband  was  warranted,  and  thnt  hucli  payment  discharged  the 
defendant  from  liability  to  the  wife  or  her  assignee. 

ACTION   to    recover    dividends.      Tlie  head-note  and  opinion 
state  the  facts.     The  defendant  had  judgment  below. 

Malcolm  Campbell,  for  appellants. 

Francis  C.  Barloio,  for  respondents. 

Finch,  J.  The  ownership  of  one  hundred  and  ninety-six  shares 
of  stock,  which  stood  upon  the  hooks  of  the  Norfolk  Bank,  in  the 
name  of  Eliza  A«  Graham,  must  bo  doomed  vested  in  her,  whether 
the  purchase-price  was  paid  by  licr  or  by  her  husband,  and  not- 
withstanding the  evident  control  of  it,  for  liis  own  purposes,  by  the 
latter.  No  creditors  of  the  husband  intervene  to  affect  the  ques- 
tion, and  as  between  Mrs.  Graham  and  the  bank,  her  right  as 
owner  must  be  admitted.  The  dividends  declared  during  such 
ownership  belonged  to  and  were  payable  to  her  ;  and  assuming  for 
the  present  that  her  assignment  to  plaintiffs  was  effective  to  transfer 
such  right  to  them,  there  remain  for  discussion  only  the  two  ques- 
tions, whether  the  Norfolk  Bank  did,  in  fact,  pay  the  dividends 
Fuedfortothc  husband  of  Mrs.  Graham;  and  whether,  by  such 
payment  to  him,  the  liability  of  the  bank  to  her  was  discharged. 
The  referee  has  found  that  such  payments  were,  in  fact,  made  to 
James  Graham,  the  husband.  At  tlie  time  of  these  transactions 
he  a|)pear8  to  liavc  been  tlie  casbicr  of  the  Elkton  National  Bank, 
and  of  the  Farmers  and  Merchants'  Bank,  of  Elkton,  in  both  of 
which  he  was  largely  interested,  and  the  i)rincii)al  and  controlling 
agent,  and  both  of  which  banks  Avore  situate  in  the  State  of  Mary- 
land, in  which  State  he  and  his  wife  resided.  The  evidence  tends 
to  prove  that  the  dividends  in  quest  ion  Avoro.  in  fact,  paid  to  James 
Graham,  cashier,  and  therefore  to  tlio  Elkton  or  Farmera  and 
Merchants'  Bank.  Two  of  the  dividends  are  i)roved  to  have  been  so 
paid,  with  his  assent  and  by  his  direction  given  at  the  time,  and 
one  of  them  with  his  subsequent  ai)proval  and  nitification.  The 
larger  dividend  of  the  three  was  paid  by  the  delivery,  to  the  Elkton 
Bank,  of  the  amount  in  its  own  bills,  and  the  others  by  a  credit  of 
Vol.  XXXVIII  — 67 
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their  respective  sums  to  Graham,  as  cashier.  While  it  is  claimed, 
that  at  the  date  of  these  credits  there  was  nothing  due  from  the 
Elkton  Bank  to  the  Bank  of  Norfolk,  and  therefore  no  debt  upon 
which  the  credit  could  apply,  it  is  yet  uncertain,  upon  the  m- 
dence,  how  the  accounts  actually  stood,  and  the  credit  to  Graham, 
as  cashier,  by  his  direction,  or  with  his  assent  and  approval,  at  a 
time  when  he  conceded  the  existence  of  a  large  indebtedness  which 
he  was  interested  to  reduce,  was  a  good  payment  to  him,  and  an 
application  of  the  debt  of  the  bank  to  his  wife  to  the  liability  of  one 
or  both  of  the  Elkton  banks,  upon  which  the  respective  parties  appear 
to  have  acted  by  a  settlement  between  the  banks,  and  the  benefit  of 
which,  as  against  the  Elkton  banks,  Graham  must  be  presumed  to 
have  had.  While  the  facts  are  not  free  from  difficulty,  a  carefnl 
examination  has  satisfied  us  that  there  was  sufficient  evidence  to 
warrant  the  finding  of  the  referee,  and  to  make  it  conclusive  on  this 
appeal. 

The  question  of  law  however  remains,  whether  the  payment  bv 
the  bank  to  James  Graham  was  a  good  payment  to  his  wife  in  whose 
name  the  stock  stood  upon  the  books  of  the  bank.  The  Norfolk 
Bank  was  located  and  transacted  business  in  the  State  of  Virginia 
It  is  proved  that  in  that  State  the  common  law  prevails  as  it  respects 
the  relation  of  husband  and  wife,  and  that  within  that  jurisdiction 
the  husband  has  the  absolute  right  to  reduce  to  his  own  possession, 
and  use  for  his  own  benefit,  the  personal  proi)erty  of  the  wife.  The 
contract  out  of  which  grew  the  right  to  the  dividends  was  both 
made  and  to  be  performed  in  Virginia,  and  if  the  payment  by  the 
Bank  of  Norfolk  to  James  Graham  is  to  be  tested  and  measured 
by  the  law  of  that  State,  it  is  concedeil  to  have  been  good  and  an 
effective  discharge  of  the  liability  to  the  wife.  It  is  denied  howeTcr 
that  the  law  of  Virginia  applies,  and  it  is  argued  tliat  the  law  of 
Maryland,  the  Jex  domicilii,  governs  and  controls  the  capacity  of 
the  parties  to  receive  payment,  and  the  duty  of  the  bank  in  making 
it.  The  general  subject  of  a  conflict  between  the  law  of  the  domi- 
cile and  that  of  the  place  of  contract  has  been  fully  discussed  bj 
Story  and  Wharton  in  their  respective  treatises.  Story  on  Confl. 
of  Laws,  §  374  cl  acq;  Whart.  on  Confl.  of  Laws,  §393,  etc 
Whatever  is  useful  in  the  learning  of  the  continental  jurists,  or  th( 
decisions  of  the  English  courts,  hius  been  made  tributary  to  con- 
clusions which  we  may  safely  follow,  where  at  least  they  are  in 
harmony  with  the  ruling  of  our  own  tribunals.     It  must  then  be 
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granted  that  movables  or  personal  property,  by  a  fiction  of  the  law, 
are  deemed  attached  to  the  person  of  the  owner,  and  so  present  at 
his  domicile,  whatever  their  actual  situation  may  be.     The  law  of 
the  domicile  therefore  naturally  governs  their  transfer  by  the  owner, 
and  their  disposition  and  distribution  in  case  of  his  death.     So  far 
the  authorities  substantially  agree,  differing  only  in  the  reasons 
upon  which  the  rule  is  founded,  and  by  which  it  is  to  be  justified. 
When  however  the  question  passes  beyond  the  disposition  of  the 
personal  property  by  the  party,  or  the  act  of  the  law,  within  the 
jurisdiction  of  the  domicile,  and  busies  itself  with  the  inherent 
character  of  the  property,  and  of  the  contracts  which  both  create 
and  constitute  it,  elements  of  discord  arise,  and  the  authorities  are 
not  easily  to  be  reconciled.     It  is  readily  seen  that  the  inherent 
character  of   the  contract  must  usually  be  the  product  of  the 
jurisdiction  in  which  it  originates,  and  hence  it  follows,  and  has 
been  justly  held,  that  the  construction,  nature  and  effect  of  a  con- 
tract are  to  be  determined  by  the  lex  loci  contractus.     Story  on 
Confl.  of  Laws,  §  321.     But  no  such  question  is  here.     There  is 
no  dispute  about  the  construction  of  the  contract  to  pay  dividends. 
All  are  agreed  upon  that.     There  is  no  trouble  as  to  the  nature  of 
the  contract  or  its  effect.     Its  validity,  and  tlie  duty  of  payment  to 
the  stockholders,  is  conceded  on  all  sides.     The  real  question  is  over 
the  performance  of  the  contract,  or  its  discharge  by  payment ;  and 
that  involves  the  capacity  of  the  husband  to  receive  and  discharge 
the  debt,  represented  by  the  dividends.  Jure  maritt.     On  the  one 
hand  it  is  argued  that  this  question  of  capacity,  of  the  rights  and 
powers  flowing  from  the  marriage  relation,  is  dependent  upon  the 
law  of  the  domicile,  and  utterly  unaffected  by  the  foreign  law,  and 
the  former  must  therefore  dictate  and  measure  the  authority  and 
power  of  the  husband  and  the  right  of  the  wife.    That  is  in  general, 
true  as  between  themselves,  and  relatively  to  each  other.    It  does  not 
follow  that  it  is  true  as  between  them  and  a  debtor  in  another 
State,  whose  contract  was  made   there,  and  is  there  to   be   per- 
formed.    Such  a  fact  introduces  a  new  element  into  the  problem. 
It  would   scarcely  be  endurable  if  a  railroad  or  insurance   com- 
pany   declaring    dividends  in    this    State    should  be  bound    to 
pay   stockholders  in  other   States  according  to  the  foreign  laws, 
and  in  accordance  with  different  and  varying  codes.      Observing 
the  eyil  result  we  must  remember  that,  in  a  case  like  the  present, 
it  is  a  legal  fiction  which  attaches  the  property  to  the  domicile. 
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and  the  actual  fact  may  be  otherwise.  Judge  Comstogk,  in  Hoyi  t. 
Commi88io?iers  of  Taxes,  23  N.  Y.  228,  well  says,  "  that  the  fiction 
or  maxim,  mobilia  personam  sequuniury  is  by  no  means  of  anireml 
application.  Like  other  fictions  it  has  its  special  uses.  It  may  be 
resorted  to  when  convenience  and  justice  so  require.  In  other  cir- 
cumstances the  truth  and  not  the  fiction  affords,  as  it  plainly 
ought  to  afford,  the  rule  of  action."  And  Judge  Story  says  tiut 
the  legal  fiction  '^yields  whenever  it  is  necessary  for  the  purposes 
of  justice,  that  the  actual  silns  of  the  thing  should  be  examined." 
Confl.  of  Laws,  §  550.  And  hence  has  been  very  steadily  sustained 
the  general  rule  that  a  contract,  made  in  one  State  and  to  be  per- 
formed there,  is  governed  by  the  law  of  that  State,  and  the  further 
rule,  which  is  a  logical  result,  that  a  defense  or  discliargc,  good  by 
the  law  of  the  place  where  the  contract  is  made  or  to  be  performed, 
is  to  be  held,  in  most  cases,  of  equal  validity  elsewhere.  Story  on 
Confl.  of  Laws,  §  331  ;  T/ioifipson  v.  Ketcham^  8  Johns.  189  ;  5  Am. 
Dec.  332;  Bartschw  Alwaler,  1  Conn.  409;  Smithy.  Smilh,2 JohuB, 
235;  3  Am.  Dec.  410;  Hicks  y.  Brown,  12  id.  142  ;  SlierrUlj.  Hop- 
h'HS,  1  Cow.  103;  Peckx.  ^tWard,  26  Vt.  702  ;  Bowen  v.  Newdl.U 
X.  Y.  290;  Cutler  v.  Wright,  22  id.  472  ;  WaUron  v.  Bitching^,  3 
Daly,  288  ;  Jetaell\.  Wright,  30  K  Y.  259  ;  WilUttsY.  Waite,lh  id. 
5;  7.  In  these  cases  the  fiction  yields  to  the  fact ;  the  situs  attiiched 
tlicoretically  to  the  person  of  the  owner,  and  therefore  to  his  domicile, 
j^urrenders  to  the  actual«i7u^  where  justice  and  convenience  demand 
it.  The  illustrations  are  various,  but  founded  upon  a  common  rea- 
son and  justification.  For  the  purpose  of  taxation  the  actual  situs 
controls,  and  the  fiction  which  carries  the  personal  property  to  the 
domicile  of  the  owner  in  disregarded.  As  to  days  of  grace  affecting 
the  maturity  of  a  contract  and  determining  when  it  becomes  due, 
the  lex  loci  is  applied.  Tlic  defense  of  infancy  is  to  be  sustained  or 
denied  according  to  the  rule  of  tlie  place  of  contract  and  perform- 
ance. So  also  as  to  the  disability  of  coverture,  and  tlie  rule 
and  legality  of  interest.  And  even  an  assignment,  in  invitum,  oom- 
polled  by  the  local  law,  will  transfer  ])roperty  in  another  State 
where  suitors  in  the  courts  of  the  latter  are  not  thereby  prejndiced. 
These  rulings  and  others  of  the  like  character  have  been  modified 
and  moulded  in  their  application  by  the  influence  of  varied  circnm- 
stances,  but  concur  in  the  general  principle  upon  which  the  lex  bci 
lias  lx)en  applied.  The  point  pressed  here  is  that  while  it  controbthd 
construction  and  validity  of  the  contract,  it  does  not  settle  the 
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dty  of  the  non-resident  parties.  But  to  found  a  ruling  upon  such 
a  test  would  involve  us  in  an  ambiguity.  Capacity  may  effect  the 
power  o£  transfer  and  the  direction  and  details  of  distribution.  In 
that  respect  it  is  often  shaped  and  settled  by  the  law  of  the  domicile. 
But  it  also  affects  the  validity  of  a  contract  and  the  mode  and 
manner  of  its  dissolution  or  discharge.  In  that  respect  it  is  gener- 
ally governed  by  the  law  of  the  place  of  contract.  Story  concludes^ 
after  a  full  and  learned  review  of  the  insuperable  difficulties  which 
attend  an  effort  to  extend  the  capacity  or  incapacity  created  by  the 
law  of  the  place  of  domicile  to  foreign  States,  that  the  true  rule  is 
that  '^  the  capacity,  state  and  condition  of  persons  according  to  the 
law  of  their  domicile  will  generally  be  regarded  as  to  acts  done, 
rights  acquired  and  contracts  made  in  the  place  of  their  domicile, 
touching  property  situate  therein,"  but  as  to  acts  done,  etc.,  else- 
where, the  lex  hex  contractus  will  govern  in  respect  to  capacity  and 
condition.  We  cannot  make  therefore  the  law  of  the  domicile  in 
and  of  itself  a  solvent  of  the  doubts  and  difficulties  likely  to  arise 
even  as  to  questions  of  capacity.  In  the  present  ca^e  the  contract 
was  made  in  Virginia  and  to  be  performed  there.  The  dividends 
were  there  declared  and  payable.  They  were  paid  to  the  husband 
who  could  lawfully  receive  and  appropriate  them,  by  the  law  of 
Virginia,  to  his  own  use  and  benefit.  The  payment  was  therefore 
valid  and  effectual,  and  discharged  the  bank  from  its  liability.  The 
rights  of  the  wife  after  such  payment,  as  between  herself  and  her 
husband  under  the  law  of  Maryland,  might  prove  to  be  a  very  differ- 
ent question.  It  is  sufficient  for  the  purposes  of  this  case  that  the 
payment,  which  the  referee  finds  was  in  fact  made  to  the  husband, 
discharged  the  liability  of  the  bank  and  furnished  a  defense  to  the 
action. 
The  judgment  should  be  affirmed,  witli  costs. 

Judgment  affirmed. 
All  concur,  except  Rapallo,  J.,  absent. 


liOPTUs.v.  Union  Ferry  Company  of  Brooklyn. 

(84  N.  T.  466.) 

Ferry  —  negUgence  —  infant. 

The  defendant  ferry  oompany  landed  paaaengers  from  boats  upon  a  pontooa 
Reeared  to  the  shore,  and  oeenpying  the  width  of  the  slip  except  some  eight 
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or  twelve  inches  left  for  play  on  each  side.  On  each  outer  edge  of  ibe  poo. 
toon  was  a  sill  six  or  eight  inches  higli,  surmoanted  by  an  arched  rail.  tlim» 
feet  above  the  sill  at  the  centre,  and  supported  by  stanchions  six  feet  aptit 
There  was  also  a  rail  twenty  or  twenty -two  inches  above  the  sill,  aod  p«ir 
allel  with  it.  A  child,  six  years  old,  in  leaving  one  of  the  boats,  fell 
throogh  one  of  the  openings  in  this  guard,  and  was  drowned.  Hie  pootoon 
had  been  in  use  five  or  six  years,  and  was  similar  to  the  other  ferry  poo 
toons.  No  similar  accident  had  ever  happened.  Held,  that  the  defesdaot 
was  not  liable.    {See  note^  p.  586.) 

ACTION  of  damages  for  death  of  plaintiff's  intestate  by  negli- 
gence.    The  opinion  states  the  faicts.     The  plaintiff  had  a  ver- 
dict, which  the  General  Term  set  aside. 

Charles  J.  Patterson,  for  appellant. 

B,  2>.  SiUiman,  for  respondent. 

Akdbews,  J.  The  charge  of  negligence  is  based  solely  apon  tke 
alleged  insufficiency  of  the  guard  on  the  side  of  the  bridge  or 
floaty  adjoining  the  passage-way  for  passengers  going  upon  or  leading 
the  ferry-boat.  It  is  not  claimed  that  the  bridge  was  not  in  other  re- 
spects properly  constructed.  It  did  not  fill  the  entire  space  betweer 
the  piers.  On  each  side  there  was  a  space  oi)en  to  the  water  of  from 
eight  to  twelve  inches  between  the  bridge  and  the  adjoining  pier. 
This  space  was  left  for  the  movement  of  the  bridge  caused  by  the 
tides  and  the  impact  of  the  boat  on  entering  the  slip.  Thegnard 
was  a  frame  of  wood  constructed  by  laying  a  sill  lengthwise  of  the 
bridge  along  tlic  outer  line  of  the  passage-way  and  rising  six  or  eight 
inches  above  the  floor  of  the  bridge,  and  spanned  by  an  arched  nil 
extending  from  end  to  end,  which  at  the  center  was  about  three  feet 
above  the  sill,  with  stanchions  in  the  sill  about  six  feet  apart,  and  in- 
termediate the  sill  and  the  arched  rail  was  another  rail  parallel  with 
the  sill  and  about  twenty-two  inches  above  it.  This  left  a  space  in 
the  guard  above  the  sill  six  feet  wide  and  twenty-two  inches  high. 
The  bridge  was  constructed  five  or  six  years  before  the  accident,  and 
was  similar  to  tlie  bridges  at  the  other  ferries  of  the  defendant  It 
was  conceded  on  the  trial  that  over  forty  millions  of  ])eople  passed 
annually  over  the  defendant's  ferries,  and  until  the  occurrence  in 
question  no  accident  had  happened  from  any  i^erson  falling  or  get- 
ting through  the  spaces  in  the  guard.  The  intestate  was  a  child  six 
years  old.     On  the  evening  of  July  3,  1878,  the  intestate's^  mother 
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with  her  two  children  (the  youngest,  an  inf  ant,  nineteen  months  old), 
entered  the  defendant's  ferry-boat  at  Brooklyn  to  go  to  New  York, 
and  on  reaching  the  Now  York  side  of  the  river,  after  the  boat  had 
been  secnred  and  after  most  of  the  other  passengers  had  left  the 
boat,  she  started  with  her  children  to  pass  over  the  bridge.  The  in- 
testate walked  in  front  of  or  near  his  mother,  who  had  the  other 
child  in  her  arms.  In  some  manner,  not  clearly  explained,  the  boy 
fell  into  or  got  through  the  opening  in  the  guard,  and  falling  into 
the  water  between  the  bridge  and  the  pier,  was  drowned.  The  evi- 
dence perhaps  justifies  the  inference  that  the  child,  frightened  and 
startled  by  the  boisterous  noise  and  the  running  of  two  other  boys 
who  were  leaving  the  boat,  tripped  or  stumbled  over  the  sill,  and 
falling  toward  the  pier,  was  precipitated  into  the  water. 

We  think  this  case  is  governed  by  the  cases  of  Dougan  v.  Chani' 
flUnn  TVans.  Co,,  56  N.  Y.  1 ;  Crocheron  v..  JV^orth  Shore  SicUen 
Idand  Ferry  Co.,  id.  656  ;  and  Cleveland  v.  I^ow  Jersey  Steamboat 
(Jo.,  68  id.  306. 

The  defendant  was  bound  to  provide  suitable  and  safe  accommoda- 
tions  for  the  landing  of  passengers.  The  rule  of  the  strictest 
diligence  in  this  respect  is  the  only  one  consistent  with  a  due  regard 
to  the  value  of  human  life  and  with  the  relation  which  the  defend- 
ant assumes  to  the  public.  But  the  rule  docs  not  impose  upon  the 
defendant  the  duty  of  so  providing  for  the  safety  of  passengers,  that 
they  shall  encounter  no  possible  danger,  and  meet  with  no  casu- 
alty, in  the  use  of  the  appliances  provided  by  it.  It  was  possible  for 
the  defendant  so  to  have  constructed  the  guard,  that  such  an  acci- 
dent afl  this  could  not  have  happened  ;  and  this,  so  far  as  appears, 
ooald  have  been  done  without  unreasonable  exjiensc  or  trouble. 
If  the  defendant  ought  to  have  foreseen  that  such  an  accident  might 
happen,  or  if  such  an  accident  could  reasonably  have  been  anticipated, 
the  omission  to  provide  against  it  would  bo  actionable  negligence. 
But  the  facts  rebut  any  inference  of  negligence  on  this  ground. 
The  company  had  tlic  experience  of  years,  certifying  to  the 
snlSeiency  of  the  guard.  That  it  was  possible  for  a  child  or 
even. a  man  to  get  through  the  opening  wjis  apparent  enough. 
But  that  this  was  likely  to  occur  was  negatived  by  the  fact 
that  multitudes  of  persons  had  passed  over  the  bridge  without 
the  oocnrrence  of  such  a  casualty.  If  the  structure  was  in- 
trinsically insecure,  the  fact  that  it  had  been  used  without  in* 
jury  before  this  would  not  exempt  the  company  from  responsibility. 
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when  an  accident  did  happen  from  its  defective  condition. 
The  guard  was  concededly  sufficient  for  grown  people.  A  small 
child  might  more  easily  get  through  the  opening  than  a  man,  bnt 
small  children  are  usually  in  charge  of  jiarents  or  guardians ;  and 
this  is  entitled  to  some  weight  in  determining  the  question  of  the 
company's  negligence.  We  think  the  exemption  of  the  defendant 
in  this  case  rests  upon  the  fact  which  wo  think  clearly  appears  as 
an  inference  from  the  other  facts,  that  the  comjMiny  had  no  reason 
to  apprehend  an  accident  like  this,  and  tliat  the  arrangements 
made  were  such  as  exjierience  had  up  to  that  time  shown  to  be 
safe  and  suitable,  and  sufficient  to  meet  the  requirements  of  its 
duty.  The  line  which  separates  a  pure  misadventure  resulting  in 
injury,  for  which  no  one  is  responsible,  from  accidents  creating  re- 
sponsibility, by  reason  of  negligence,  is  often  narrow  and  difficult 
to  be  drawn  ;  but  we  think  the  casualty  in  this  case  is  of  the  fonner 
and  not  of  the  latter  class.  It  results  from  these  views  that  the 
defendant  was  not  liable,  and  that  the  verdict  was  properly  set  aside. 
The  order  of  the  General  Term  should  be  affirmed  and  judgment 
absolute  ordered  for  the  defendant  on  the  stipulation. 

Order  affinned  and  judgment  accordingly. 
All  concur,  except  Rapallo,  J.,  absent. 


NoTS  BT  THE  Rkpobtir.— See  Oarin  ▼.  Cttv  ^  Cfiicoffo,  97  ni.  W  ;  a.  c,  87  Am. 

In  DouQan  x.  ChampUxin  Traiwp,  Go.,  fi6  N.  T.  1,  D.,  plaintiff's  inteitate, 
Sanger  upon  defendant's  boat  on  LaJce  Ohamplain.  The  forward  deck  waa  suirooaded  br 
bulwarks  three  or  four  feet  high,  with  gangways  upon  each  side  dosed  by  raiia  hiagsd  to 
the  bttlwarics  and  of  the  same  height,  and  coming  down  upon  the  stanchions  in  the  coaler 
of  the  gangway,  leaTing  the  space  beneath  open.  This  deck  was  not  rtnslgned  for  |n»- 
sengers,  but  they  were  permitted  to  come  upon  it  with  knowledge  of 
employees.  D.  came  out  thereon,  his  hat  blew  off,  he  sprang  to  recover  it,  dipped 
the  gangway  rail,  fell  overboard  and  was  drowned.  It  appeared  that  all  tlie  boats  < 
the  lake  were  constructed  in  the  same  manner;  that  they  had  been  so  run  for : 
and  there  was  no  proof  tending  to  show  that  any  one  had  ever  bef (m«  gone  ofeiboaid  in 
this  wajr,  or  that  such  danger  had  been  apprehended.  Hrl<I,  that  the  evidenee  failed  to 
show  negligence  on  the  part  of  defendant,  and  that  plaintiff  waa  property 
The  court  said:  **  Had  there  been  any  proof  tending  to  show  that  any  each 
be  appr^ended  by  a  reasonable,  prudent  penion,  the  evidence  should  have  been  i 
mitted  to  the  jury  ;  but  the  evidence  showed  that  aU  the  passenger  boats  upon  the 
had  been  constructed  and  run  in  the  same  way  Inthts  rrapect :  that  boats  had  so  i 
for  a  great  number  of  years ;  and  there  was  no  proof  tending  to  show  that  any 
over  before  fallen  and  gone  overboard  under  the  lailing,  or  that  any  such  ilasgis  1 
apprehended  Vy  any  one.  Itisobviousthatnosuchtliingwaallkely  to  occur.  Indeed  amaa 
would  be  much  more  likely  to  get  overboard  by  falling  over  than  under  theraBlag,  Ttaa. 
it  would  be  unsafe  for  small  children  to  run  upon  this  part  of  the  boat,  aa  they 
under  the  rail  and  fall  overboard ;  but  there  was  no  evidence  thai  diildre^i 
mitted  to  t)e  in  this  part  of  the  boat,  except  to  go  on  and  off  in  pott;  there 
showing  that  any  passengers  were  ever  expected  to  be  tbei«  ezospt  fbr  ttis 
The  counsel  for  the  appellant  cites  cases  where  It  has  been  bald  that 
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i«re  raqnired  to  exercise  the  utmost  care  in  their  Tehicles,  machinery,  etc.,  used  in 
thair  tzwuportation,  and  that  for  this  purpose  they  are  required  to  use  all  the  safeguards 
furnished  by  acieaoe  generally  known ;  but  these  were  cases  of  the  explosion  of  steam 
boilen,  the  breaking  of  axles  of  railway  coaches,  defects  iu  railway  tracks  and  the  like, 
where  experience  had  shown  that  danger  was  to  be  apprehended  and  necessary  to  be 
guarded  against.  But  when,  as  in  the  present  case,  numerous  boats  constructed  in  the 
aame  way  had  been  run  for  years  with  perfect  safety  to  the  psssengers,  where  there  was 
no  ground  for  supposing  that  any  passenger  ever  permitted  to  be  there  would  fall  under 
tiw  iBfling,  to  And  negligence  from  a  failure  to  board  up  the  space  so  as  to  preclude  such  a 
poaslWlity  could  not  be  Justified." 
in  Oroeheron  ▼.  North  Shore  Staten  Mand  Ferry  Co.^  56  N.  Y.  G56,  plaintlfT  was  a  pats- 
upon  one  of  defendant's  boats.  Upon  each  step  of  the  main  stairway  of  the  boat 
pat  a  braaB  plate  or  covering,  which  was  corrugated,  save  where  it  turned  over  the 
edge  of  the  step ;  this  was  left  smooth  and  slippery.  FlaintilTs  evidence  tended  to  show 
thai  ahe  slipped  on  the  edge  of  the  step,  as  she  was  passing  down  the  stairway  to  leavt* 
the  boat*  and  was  injured.  The  placing  of  this  plate  upon  the  stair  was  the  alleged 
negilgysiOB.  The  stairs  were  finished  in  the  same  manner  as  upon  the  best  river  boats,  and 
myuuAtnerican  sea-gotng  steamers.  The  boat  had  been  in  use  for  a  year  and  had  carried. 
OM-an  average,  a  thousand  passengers  a  day;  no  injury  of  the  kind  had  before  occurred. 
Seiaral  experienced  men  testified  that  this  mode  of  covering  stairs  was  the  best  in  use. 
Beidt  that  the  evidence  failed  to  show  negligence,  and  that  a  refusal  to  nonsuit  plaintiff 


,  la  CUveUind  v.  N.  J.  Sieambual  Co.,  68  K.  T.  806,  plaintiff  went  on  board  one  of  de- 
ftmrtaiit^i  boats  at  New  York  to  take  passage  to  A.  He  stood  in  front  of  the  gangway 
openlBS,  inside  the  bulwarics,  but  outside  of  the  main  part  of  the  boat.  Defendant  had 
provided  means  and  appliances  sufllcient  to  protect  the  gangway,  i.  c,  a  gate  supported 
bqr  fltaachions,  with  a  top  rail,  etc.  The  top  bar  of  the  gate  projected  at  each  end,  which, 
when  the  gate  was  in  place,  rested  in  iron  staples,  sufficient  to  bold  the  gate  In  placA 
unlewn  it  was  broken.  The  mate  had  put  the  gate  in  place,  and  as  the  boat  started,  waH 
in  tlie  act  of  taking  the  stanchions  and  top  rail  to  put  them  in  their  proper  place,  when  a 
person  on  board,  in  attempting  to  Jump  ashore,  fell  into  the  water.  This  caused  a  rush  of 
paiuiengers  to  the  side,  who  pushed  plaintiff  against  the  gate.  One  end  of  this  had  been 
lifted  <mt  of  the  staples  by  some  unauthorized  person.  The  gate  gave  way  and  plaintiff 
feO  overtxMurd  and  was  injured.  In  action  to  recover  damages,  /leld,  that  plaintiff's 
pcMltkm  near  the  gangway  opening  was  not  such  as  to  charge  him  with  contributory 
■agUgence  as  mailer  of  law ;  but  that  the  evidence  failed  to  show  negligence  on  the  part 
of  defendant,  and  that  a  refusal  to  nonsuit  was  an  error.  The  court  said:  **  We  see  no 
fads  In  proof,  from  which  it  can  be  said  that  such  an  occurrence  was  reasonably  to  be  an- 
ticipaled.  or  that  it  was  or  should  have  been  contemplated  by  the  defendant,  as  in  the 
of  tilings  likely  to  occur.  Experience  had  not  shown  that  danger  was  to  be  ap~ 
from  this  souroe,  and  that  it  was  necessary  to  be  guarded  against.'* 


McConnell  v.  Shkrwood. 

(84  N.  T.  SflB.) 

Amtgnimentfar  ben^  of  oredUort — authority  to  eompromite, 

A  mtmBnXwamgnment  for  the  benefit  of  creditors  aathoiiaed  the  asBignee  to 
*  cetteel  the  notes,  aecoants,  and  choaes  in  action,  and   the  taking  a  part  of 
ihm  whole  when  "  theasBignee  "shall  deem  it  expedient."     Also,  "  to  com- 
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promise  with  the  creditors  *  *  *  for  all  his  debts  and  liabilities  *  * 
*  if  in  his  opinion  *  *  *  it  would  be  advantageous  to  the "  asrignor 
and  the  creditors.  Held  that  the  first  claose  did  not  invalidate  the  urifs*- 
ment,  but  that  the  second  did.     (8e6  note,  p,  643.) 

ACTION  against  sheriff  for  conversion.     The  opinion  states  the 
case.      The  plaintiff  had  a  verdict,   which  was  levened  at 
General  Term. 

M.  Rumaey  MiUer,  for  appellant. 

/.  F.  Parkhurst,  for  respondent. 

Danforth,  J.  Where,  upon  the  face  of  an  assignment  or  by 
proof  aliunde,  it  appears  to  have  been  made  With  intent  to  hinder 
or  delay  creditors,  it  affords  no  protection  to  the  assignee  against  a 
sheriff  who  seeks  to  enforce  by  execution  a  judgment  against  the 
debtor.  This  rule  was  applied  at  the  Circuit  and  the  Grenend  Term, 
but  with  different  result.  The  trial  judge  held  the  instrument  valid 
upon  its  f ace,  and  the  jury  found  that  it  was  made  in  good  &ith 
and  without  intention  to  hinder  or  defraud  the  creditors  of  the 
assignor.  The  General  Term  so  construed  its  provisions  as  to  imply 
an  illegal  purpose,  and  the  correctness  of  this  conclusion  is  the 
question  here.  It  turns  upon  certain  language  in  the  habendam 
clause,  where  after  describing  the  projwrty,  the  assignor  declana 
the  conveyance  to  be  in  trust ;  fii*st,  to  sell  and  dispose  of  his  per- 
sonal jiroperty  and  estate  and  "collect  the  notes,  adconnta  and 
choses  in  action,  and  the  taking  a  part  of  the  whole  when  the  party 
of  the  second  part "  (the  assignee)  **  shall  deem  it  expedient  io  so 
do  ; "  and  second,  prescribes  the  distribution  and  payment  of  the 
proceeds  to  all  the  creditors  of  the  assignor  for  all  debts  and  liabili- 
ties which  he  may  be  owing,  or  if  insufficient  for  that  purpose,  "in 
proportion  to  their  respective  demands,"  but  further  declares  that 
the  assignee  ''may  have  the  right  to  compromise  with'*  those 
creditors,  if  in  his  opinion  **it  would  be  advantageous"  to  them 
and  to  the  assignor.     Upon  these  provisions  the  contention  hinges. 

The  first  condition,  taken  literally,  means  only  that  the  assignee 
may  receive  payment  by  installments  or  from  time  to  time.  He  i« 
to  collect  the  notes,  etc.,  but  he  may  take  a  "part  of  the  whole 
when  he  deems  it  expedient  to  do  so."  There  is  no  direction  to 
compromise^  none  to  make  abatement,  none  to  give  a  discfaaige  cf 
the  whole  on  receiving  a  part.     It  is  not  that  a  part  may  be  taken 
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for  the  whole,  but  of  the  whole.  A  debtor  cannot  insist  on  paying 
his  debt  by  portions,  nor  is  a  creditor  required  to  receive  it  in  that 
manner.  Nor  is  jxayment  and  acceptance  of  a  part  satisfaction  of 
the  debt.  The  clause  in  question  confers  authority  to  receiye 
fractional  payments,  but  none  to  give  satisfaction.  If  there  is 
doubt  as  to  its  meaning,  it  should  be  solved  in  such  a  manner  as  to 
uphold  rather  than, destroy  the  instrument.  It  was  construed  at 
General  Term  however  and  by  the  respondent  here,  as  if  it  conferred 
upon  the  assignee  power  to  compromise  or  compound  debts  due  the 
assignor  by  accepting  part  for  the  whole.  This  is  not  expressed, 
but  if  such  is  the  effect,  it  would  be  no  stronger  than  the  case  made 
in  Coyne  v.  Weaver,  84  N .  Y.  386,  where  to  similar  words  was  added 
an  express  "  right  to  compound  for  the  said  chose  in  action,"  and 
yet  the  assignment  was  upheld.  Therefore  the  provision  in  ques- 
tion does  not  taint  the  assignment. 

A  different  result  follows  from  the  clause,  permitting  the  assignee 
to  compromise  with  the  creditors  of  the  assignor.  To  that  must 
be  applied  the  rule  declared  in  Orover  v.  Wakeman,  4  Pai.  23  ;  11 
Wend.  187;  25  Am.  Dec.  624,  and  adopted  in  many  later  cajes,  eitlier 
in  words  or  effect,  as  the  only  safe  one,andwhich  regards  eveiy  assign- 
ment operating  to  delay  creditors,  for  any  reason  not  distinctly  calcu- 
lated to  promote  their  interests,  as  contrary  to  the  Statute  of 
Frauds  and  therefore  void.  But  within  that  limitation  a  failing  debtor 
may  however  uselessly  amplify  the  words  which  transfer  his  estate, 
and  appropriate  it  to  the  payment  of  his  debts ;  for  although  he 
may  thus  excite  suspicion  and  provoke  litigation,  and  so  bring  his 
deed  to  judgment,  they  will  not,  unless  inconsistent  with  the  rights 
of  creditors,  invalidate  his  act.  And  first,  it  is  in  favor  of  this 
instrument  that  it  provides  for  a  surrender  of  all  the  debtor's 
property  and  its  equal  division.  Such  is  the  desire  of  the  assignor, 
as  expressed  in  words  :  "To  convey  all  his  property  for  the  benefit 
of  all  his  creditors,  Without  any  preference  or  priority."  These 
are  the  premises.  The  declaration  of  trust,  or  direction  for  dis- 
tribution of  the  proceeds  of  this  property,  is  in  furtherance  of 
this  desire.  It  goes  to  all  creditors,  for  all  debts ;  and  if  not 
enough  to  pay  in  full,  then  pro  rata.  These  are  valid  provisions, 
and  if  the  assignor  had  gone  no  further,  the  object  of  the  trust 
would  have  been  carried  out  as  one  to  the  advantage  of  the 
beneficiaries.  The  debtor  would  have  given  up  all  that  he  had, 
to  be  applied  without  reserve  to  the  payment  of  his  debts.     But 
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then  comes  the  Bucceeding  clause^  and  this  wo  cannot  help  seeing 
is  a  provision  which  at  once  nullifies  all  that  has  bt'cn  commended. 
Without  this  it  is  such  an  instrument  as  is  favorahly  regarded  by  a 
court  of  equity.  Witli  it  the  assignment  comes  within  the  princi- 
ple of  many  cases  where  trusts  have  been  ^'subverted  as  illegal/' 
because  the  assignee  was  invested  with  some  absolute  or  discretionaiy 
power  beyond  the  direct  appropriation  of  the  assets  to  the  payment 
of  debts  ;  or  the  assignor  reserved  to  himself  a  power  over  the 
future  direction  of  the  trust  fund,  or  an  interest  in  it,  to  be  taken 
care  of  for  him  by  the  assignee.  If  the  assignment  is  valid,  the 
trust  to  compromise  is  to  be  observed  and  regarded  by  the  courts, 
and  delay  for  that  purpose  in  the  disposition  of  the  property  or  the 
distribution  of  the  avails  could  be  justified  by  the  assignee,  although 
required  by  a  creditor  to  hasten  the  conversion  of  assets  or  pay  over 
its  avails.  So  too  in  negotiation  for  or  arninging  a  compromitt, 
the  interest  of  the  debtor  is  to  be  regarded  and  kept  in  view  by  the 
assignee,  for  it  is  permitted  only  when  in  his  opinion  such  proceed- 
ing would  be  advantageous  to  the  assignor.  It  therefore  cannot  be 
said  tliat  the  assignor  has  devoted  his  property  absolutely  and  un- 
conditionally to  the  payment  of  his  debts.  If  under  the  preced- 
ing clauses  a  creditor  should  insist  that  the  assignor  had  so  directed, 
the  assignee  could  say  there  is  also  given  an  express  power  to  com- 
promise, i.  e.,  procure  concessions  from  creditors,  before  parting 
with  the  property.  If  all  the  creditors  should  say,  we  will  com- 
promise ;  give  us  the  whole  property,  and  we  will  discharge  the 
debts,  the  assignee  could  say,  that  would  not  be  advantageous  to 
the  assignor,  and  in  either  case  could  uphold  his  conduct  by  the 
very  words  of  the  instrument.  Bnt  suppose  the  assignment  did 
jiot  contain  this  clause.  The  assignee  could  neither  delay  the  execu- 
tion of  tlie  assignment  by  an  effort  to  compromise,  nor  consider  the 
interest  of  the  jissignor  in  determining  the  time  or  manner  of  the 
execution  of  his  trust.  As  it  is,  while  phicing  his  property  beyond 
the  reach  of  process,  the  assignor  retains  an  interest  to  be  provided 
for,  delays  its  application  to  the  payment  of  his  debts  by  investing 
his  trustee  with  power  which  requires  time  for  its  extx*ution,  and 
then  prohibits  its  exercise,  unless  it  is  advantageous  to  himself.  I 
am  inclineil  to  construe  this  clause  as  requiring  a  compri>miae  if  «t 
all,  with  all  the  creditors,  not  permitting  it  with  any  one,  or  an; 
number  less  than  all ;  but  this  does  not  meet  the  difficulty.  There 
is  the  power  to  compromise  ;  and  this  must  be  constmed  in  the 
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sense  of  com|)ound,  or  to  discharge  the  debts  by  paying  only  a  part ; 
its  accomplishment  requires  the  consent  of  the  creditors  and  the 
assignee  ;  a  payment  of  part  by  the  assignee  and  a  discharge  upon 
its  acceptance  by  the  creditors.  The  imposition  then  of  terms  and 
ix^nditionsy  and  in  devising  these  the  interest  or  advantage  of  the 
debtor  must  be  considered.  This  is  a  plain  departure  from  the 
power  to  convert  and  the  duty  to  pay  over  the  proceeds  of  the  prop- 
erty when  converted^  without  regard  to  the  debtor,  and  with  no  in* 
qniry  save  as  to  the  existence  of  the  debt  and  its  amount.  It  is 
said  that  this  compromise  cannot  be  made  unless  each  creditor  con* 
sents  ;  neither  can  it  unless  the  assignee  consents  for  the  assignor, 
that  is,  deems  it  for  his  advantage  also.  But  without  this  there 
may  be  delay  justified  ;  an  effort  to  make  a  compromise  would  re- 
quire it ;  and  until  it  had  been  tried,  if  the  assignee  saw  fit  to  make 
the  effort,  the  court  could  not  require  him  to  act  under  the  other 
trusts.  The  legal  duty  of  the  assignee  under  a  valid  trust  is  as 
plain  and  simple  as  that  of  an  officer  holding  an  attachment  or 
charged  with  the  duty  of  enforcing  judgment  by  execution.  How- 
ever great  the  apparent  sacrifice,  and  however  disadvantageous  to  the 
debtor,  the  law  permits  no  wish  or  interest  of  his  to  come  between  the 
creditor  and  the  satisfaction  of  his  debt,  and  it  requires  from  the 
appointee  of  the  debtor  equal  celerity  and  the  same  indiffei-ence. 
Here  compromise  or  an  attempt  at  compromise  may  prtveflo  pay- 
ment, and  with  either  is  delay.  It  seems  evident  therefore  that  the 
intent  was  to  delay  the  payment  of  the  debts  and  create  a  trust  for 
the  use  of  the  assignor ;  and  either  of  these  intents,  both  by  the 
common  law  and  the  statute  (2  B.  S.  135,  §  1 ;  id.  137,  §  1),  is  u 
fraud,  in  face  of  which  the  assignment  cannot  stand. 

The  cases,  cited  by  the  appellant's  counsel  and  referred  to  in  his 
interesting  and  impressive  argument,  raise  no  doubt  as  to  the 
necessity  of  this  conclusion.  Jewett  v.  Woodward,  1  Edw.  Ch.  195, 
was  most  insisted  upon.  But  there  the  question  did  not  arise.  The 
assignment  was  not  attacked,  but  acquiesced  in,  and  the  bill  was 
filed  against  the  assignees  for  an  account  and  }m]rment  of  the  money 
to  which  the  creditors  were  entitled  under  it.  Hone  v.  Henriquez, 
'  13  Wend.  240;  27  Am.  Dec.  204,  where  it  was  held  that  one  who  had 
become  a  party  to  the  assignment  by  a  formal  iissent  thereto  could 
not  be  heard  to  say  that  it  was  void;  and  so  doubtless  an  assignment, 
however  objectionable,  if  executed  by  consent  of  all  the  creditors, 
would  be  deemed  valid  and  not  void.    But  neither  these  cases,  nor  the 
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reasons  on  which  they  stand,  aid  the  plaintiff.  The  creditors  did  not 
consent,  and  one  objection  to  the  assigiiment  is  that  under  it£ 
provisions  the  assignee  could  delay  the  execution  of  the  other  trusts 
until  he  ascertained  whether  they  would  compromise.  Power  to 
compromise  restrains  the  creditors  until  the  attempt  is  made.  Thus 
they  would  be  hindered,  and  a  delay  in  the  conversion  of  property 
or  the  payment  of  debts,  even  for  a  single  day,  would  be  fatal  to 
the  assignment ;  and  whether  the  delay  is  directed  by  the  in- 
strument, or  justified  by  its  provisions,  or  made  necessary  for  their 
execution  —  except  so  far  as  that  delay  is  incident  to  the  conversion 
of  assets  and  payment  of  debts  —  can  make  no  difference.  IfichoUvn 
T.  Leavitt,  6  N.  Y.  510  ;  Brigham  v.  Tillinghast,  13  id.  215.  This 
illegal  delay  is  provided  for  by  the  clause  in  question. 

It  is  also  urged  by  the  appellant  that  the  jury  found  by  their  ver- 
dict "that  the  assignment  was  not  made  by  the  assignor  with  the 
intent  or  for  the  purpose  of  coercing  creditors  into  compromising: 
the  debts  he  owed  them."  This  is  so.  But  it  was  after  the  court 
had  held  the  clause  in  question  did  not  vitiate  the  assignment,  and 
under  a  charge  that  it  was  not  evidence  of  an  attempt  on  the  part 
of  the  assignor  to  coerce  them.  It  was  withdrawn  from  their 
consideration. 

We  think  the  learned  trial  judge  erred  in  his  construction  of  thi? 
clause  bf  the  assignment,  and  that  the  judgment  given  upon  the 
verdict  was  properly  reversed  by  the  Genei*al  Term.  The  order  of 
that  court  should  therefore  be  affirmed  and  judgment  absolute  ren- 
dered for  the  defendant,  according  to  the  stipulation  upon  which 
this  appeal  was  taken. 

Order  affirmed,  andjudgmetU  accordingly- 

AU  concur,  except  Rapallo,  J.,  absent. 


NoTB  BT  THE  RspoRTKR.— In  Coytic  ▼.  fFeover,  84  N.  T.  888,  the  comt  *Mid :  "Tbtt 
instnunent  contains  a  general  grant  and  conveyance  of  aU  the  property  and  choaee  ib 
action  of  the  assignor,  and  empowers  the  assignee  *  to  sell  and  dispose  of  the  ssM  rest 
and  personal  estate,  and  to  collect  the  said  ohoses  in  action,  with  the  right  tooompoand 
for  the  8aid.cho6e8  in  action,  taking  a  part  for  the  whole,  when  he  shaU  deem  it  expedient/ 
A  literal  and  rigid  construction  of  this  language  would  Justify  the  daim  of  tbe  Ap- 
pellant that  authority  was  given  to  compromise  all  debts  due  the  assignor,  as  weB  those 
which  were  good  for  their  entire  amount,  as  those  whidi  were  doubtful  and  precaiicMv 
If  we  were  compelled  to  accept  this  interpretation,  it  would  be  our  duty  to  declare  thf 
Instrument  void,  for  it  would  be  an  authority  to  waste  the  fund.  But  we  are  satMled  tbai 
It  is  not  our  duty  to  adopt  this  construction.  It  is  difficult  to  conceive  of  any  frsndnfeM 
motive  or  purpose  on  the  part  of  the  assignor  which  would  be  aided  by  snch  autliorit? 
The  consequent  loss  would  be  injurious  to  the  assignor,  and  In  no  possible  respect  aa  ad- 
vantage.  The  waste  permitted  would  tend  only  to  increase  the  balance  of  ancaaoelled  debt 
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riMiiiiilmt  to  liMnper  his  action  after  the  close  of  the  tniat.  As  sou^t  to  be  coDStrued,  it 
If  literalljr  an  authorttgr  to  waste  the  assets  devoted  1^  the  assignor  to  the  payment  of  his 
dehts.  Acted  upon,  it  could  only  injure  both  the  creditors  and  the  assignor  and  by  no 
possibility  benefit  either.  We  should  not  accept  such  an  interpretation  unless  compelled 
Iqr  plain  and  inileziUe  provisions.  IVo  rules  should  guide  us  to  the  proper  result  The 
leaning  and  Intention  of  the  afislgnor  is  to  be  gathered  from  the  whole  Instrumeht,  and 
idiere  two  different  constructions  are  possible,  that  is  to  be  chosen  which  upholds  and 
does  not  destroy  the  instrument.  Toionsend  v.  Steams,  8S  N.  T.  209;  Brainerd  v.  Dun- 
nbiQ,  ao  Id.  2U;  CampbeU  v.  Woodvmrth,  84  id.  804;  Benedict  v.  Huntinijton,  «t  id.  319. 
It  must  be  granted  that  the  authority  to  compromise,  given  by  the  clause  under  considersr 
tion,  relates  by  its  terms  to  the  choses  in  sction  generally  transferred  to  the  assignee.  So 
tar  no  distinction  is  made  between  the  good  and  the  doubtful  assets.  But  the  important 
words  *  where  he  shall  deem  it  expedient  to  do  so  ^  qualify  the  general  authority  and 
Umit  it  to  either  one  or  the  other  of  two  possible  cases,  according  to  our  choice  of  one  or 
the  other  of  two  possible  oonstructions.  Those  qualifying  words  may  mean,  either  that 
the  assignee  Is  at  liberty  to  compromise  any  claim  if  he  shall  choose  to.do  so,  and  behind 
his  judgment  nobody  shall  go,  or  that  the  assignee  may  compromise  such  claims  as  in  the 
ezocise  of  a  sound  discretion  the  interests  of  the  trust  require.  We  think  the  latter  is 
the  i^ain  and  proper  construction.  If  it  was  necessary,  in  order  to  reach  that  interpreta- 
tion, to  be  subtle  and  astute  in  our  study  of  the  language  used,  the  quaint  expres8i<m 
of  Lord  HoBJJKT,  cited  with  approval  In  T^nofiscnd  v.  Steams,  82  N.  T.  21S,  would  furnish 
oar  jnsttflcation.  A  court  may  wrestle,  if  need  be,  with  unwilling  words  to  find  the  truth, 
or  preserve  a  right  which  is  endangered,  llut  any  strain  upon  the  languoge  of  the  assign- 
ment is  not  necessary  to  our  conclusion.  We  may  so  test  the  final  and  important  phrase 
as  to  be  certain  of  its  meaning.  Let  us  suppose  that  the  assignee,  acting  under  the  au- 
thority we  are  discussing,  had  compromised  a  debt  due  the  assignor  by  accepting  one-half 
its  amount,  in  a  case  where  the  debtor  was  perfectly  good,  and  the  whole  sum  could  have 
been  ccrflected.  Let  us  further  suppose  that  on  his  accounting,  the  assignee  admitting  all 
these  ftots,  gave  no  other  explanation  than  to  plant  himself  upon  the  words  of  his  au- 
thority, and  declared  that  he  was  empowered  to  compromise  where  he  deemed  it  expedient, 
and  he  did  deem  the  compromise  in  question  expedient,  and  therefore  was  entitled  to 
protectioD.  Is  it  to  be  presumed  that  any  court  would  accept  his  construction  of  the 
aulhority  conferred?  The  Just  and  proper  answer  would  be  that  he  overestimated  and 
ndsoonstmed  his  power;  that  while  he  was  given  a  discretion,  it  was  the  discretion  of  a 
tnutee,  eacerdsed  in  a  proper  case,  under  circumstances  requiring  it,  and  founded  upon  a 
Jost  omuAdeFafeion  of  the  needs  of  the  fund  committed  to  his  care.  The  clause  in  question 
therefore  must  be  held  to  have  given  to  the  assignee  no  arbitrary  power  to  oompromiKe 
where  sucdi  action  was  neither  necessary  nor  proper ;  but  merely  the  discretion  which  the 
law  recognises,  to  compromise  doubtful  and  dangerous  debts,  in  cases  where  the  safety 
and  interest  of  the  fund  demands  such  action  ;  and  that  in  such  case  only  can  he  honestly 
'deem  *  a  compromise  *  expedient,*  or  be  allowed  to  plead  that  authority  as  a  protection. 
Thus  nnderBtood,  the  language  of  the  assignment  is  not  open  to  the  criticism  bestowed 
upon  it.  It  confers  upon  the  assignee  no  unlawful  or  arbitrary  power,  and  takes  away 
finom  the  creditors  no  Just  protection.  It  leaves  the  assignee  liable  for  his  negligence  and 
■iseondttct  if  he  makes  a  compromise  where  prudence  or  necessity  do  not  require  it,  and 
the  aasignuiant  therefore  is  not  void.  Dow  v.  PUUner,  10  N.  T.  564;  King  v.  TalboU  4M 
li.10;  CftoateoitT.iAitfdaimnid.  179;  QiiKAsrv.iUehfiumd.  18  Hun,  884." 
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Hunter  v.  Wbtsell. 

(84  N.  Y.  519.) 
SiattUe  of  fraud$ — sale  of  goods  —  payment  —  time  of. 

Puties  mftde  an  onl  contract  for  the  sale  of  goods,  void  under  the  statateaf 
frauds.  Subeeqnentlj  the  purchaser  gave  and  the  seller  accepted  a  ehsA 
for  a  part  of  the  price.  At  that  time  the  essential  terms  of  the  original  eon- 
tract  were  restated.  The  check  was  good  when  delivered,  and  wai  dslf 
paid.     HM,  a  payment,  and  "  at  the  time  "  of  the  Contract. 


A 


CTION  for  the  price  of  goods.     Tlie  opinion  and  head-note 
show  the  facts.     The  plaintiff  had  judgment  below. 


J.  //.  Olute,  for  appellants. 

E.   W,  Paige,  for  respondents. 

Finch,  J.  We  are  to  assume  as  facts  in  this  case,  from  the  ter- 
diet  of  the  jury,  that  an  absolute  contract  for  the  sale  of  the  hopa, 
after  they  were  weighed  and  baled,  was  entered  into  verbally  by  the 
parties,  by  the  terms  of  which  the  hops  were  to  be  delivered  where 
the  defendants  determined  and  requested,  and  were  to  be  paid  for 
within  a  few  weeks  upon  such  delivery,  at  the  rate  of  fifty  cento 
per  pound,  with  110  additional  on  the  whole  lot.  Since  the  quan- 
tity of  the  hops,  as  baled  and  weighed,  carried  the  price  beyond 
$50,  we  held  upon  a  previous  appeal  that  the  contract  was  void 
within  the  statute  of  frauds,  because  no  memorandum  in  writing 
wiis  made,  no  part  of  the  property  delivered,  and  no  portion  of  the 
purchase-money  paid  at  the  time  of  the  transaction.  The  after- 
payments of  1300  we  decided  to  be  insufficient  to  validate  the  con- 
tnict,  because  when  made  there  was  no  restatement  or  recognition 
of  the  essential  terms  of  the  contract.  57  X.  Y.  375  ;  s,  c,  15 
Am.  Rep.  508.  In  the  case  as  now  presented,  the  difficulty,  fiital 
before,  is  claimed  to  have  been  obviated.  There  is  proof  of  a  re- 
statement of  the  essential  terms  of  the  contract  at  the  time  of  the 
delivery  of  the  check  for  1200.  There  is  proof  also  contradicting 
such  dleged  fact.  The  question  was  left  to  the  jury,  under  a 
charge  from  the  court  which  does  not  seem  to  be  the  subject  of 
complaint,  and  they  in  rendering  a  verdict  for  the  pliuntifia  neo- 
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^esarily  found  the  fact  of  such  restatement.     That  finding  in  con- 
cloBiye  upon  us. 

But  it  is  now  objected,  that  conceding  the  fact  of  such  restafce- 
luenty  there  was  no  payment  of  any  part  of  the  purchase-money  at 
that  time.  It  is  admitted  that  the  check  was  then  given,  and  it 
cannot  be  successfully  denied  that  it  was  both  delivered  and  re- 
ceived as  a  payment  upon  the  conti*act-price  of  tlie  hops,  but  it  is 
claimed  that  the  check  was  not,  in  and  of  itself,  payment,  and  hav- 
ing been  drawn  upon  a  bank,  could  not  have  been  in  fact  paid  un- 
til afterward,  and  so  there  was  no  payment  '^  at  the  time  "  to  satisfy 
the  requirements  of  the  statute.  It  is  quite  tnie  that  a  check,  in 
and  of  itself,  is  not  payment,  but  it  may  become  so  when  accepted 
us  such  and  in  due  course  actually  paid.  While  not  money,  it  is  a 
thing  of  value,  and  is  money's  worth  when  drawn  against  an  exist- 
ing depasit  which  remains  until  the  check  is  presented.  We  must 
assume  that  the  check  of  the  vendee,  in  this  case,  was  good  when 
drawn  and  was  duly  paid  upon  presentation  in  the  usual  and 
regular  way,  for  it  appears  in  the  possession  of  the  drawers,  and 
they  practically  assert  the  fact  of  its  payment  by  their  counter-claim 
in  the  action,  by  which  they  seek  to  recover  back  the  money  so 
paid.  There  was  therefore  an  actual  and  real  payment  made  by 
the  vendees  to  the  vendor,  upon  the  pure  huso-]  )i'ifc  of  the  hops.  It 
is  said  however  that  the  actual  payment  of  tlie  money,  as  dis- 
tinguished from  the  delivery  of  the  chock,  was  not  '*at  the  time" 
of  the  contract,  but  at  some  later  })eriod.  We  do  not  know  accur- 
ately when  tlie  check  was  i>ai<l.  It  may  have  been  the  same  day. 
It  may  have  been  within  a  very  few  moments.  It  may  not  have 
been  till  the  next  day.  We  are  not  to  presume,  for  the  purpose  of 
making  the  contmct  invali<l,  that  it  wjus  held  beyond  the  natural 
and  onlinary  time.  In  such  event  it  is  a  very  narrow  construction 
to  say  tliat  the  payment  Wiis  not  made  at  tlie  time  of  the  contract. 
The  puri)ose  and  object  of.  the  statute  should  not  be  forgotten. 
Its  aim  is  to  substitute  some  act  for  mere  words,  to  compel  the  ver- 
bal contract  to  be  accompanied  by  some  fact  not  likely  to  be  mis- 
taken, and  so  avoid  the  dangers  of  treacherous  memory  or  down- 
right perjury.  The  delivery  of  the  check  was  such  an  act.  Indeed, 
it  would  be  an  entirely  reasonable  and  just  construction  to  say  that 
the  delivery  of  the  check  and  its  presentment  and  ])ayment  consti- 
tuted one  continuous  transaction,  and  should  be  taken  as  such 
without  reference  to  the  ordinary  delay  attendant  upon  turning  the 
Vol.  XXXVIII  — 69 
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check  into  money.  The  statute  does  not  mean  rigoroiul;,  ^i** 
siantu  It  does  contemplate  that  the  contract  and  the  pajneBt 
shall  be  at  the  same  time,  in  the  sense  that  they  constitute  puts  of 
one  and  the  same  continuous  transaction.  We  think  therefoietlier^ 
was  a  payment  ''at  the  time/'  within  the  meaning  of  thefltatnte, 
and  that  the  contract  of  sale  was  valid.  Aricher  y.  Zdi^  5  Hill»  ^^ 
HawUy  v.  Keehry  53  K  Y.  114;  Bissd  y«  Balcom,  39  id.  275. 

[Omitting  minor  questions.] 

We  discoyer  therefore  no  error  committed  on  the  trial  of  thii 
case  and  the  judgment  should  be  affirmed,  with  costs. 

Judgmsni  afifmd 

All  concur,  except  Dakfobth,  J.,  dissenting,  and  BapaIiU>i  Ji 
absent    Folqbr,  0.  J.,  concurring  in  result 


o^sss 
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Bbadlbt  t.  Baudbb. 


i 


(86  Obtest.  98.) 

fkuaUan — foreign  atotk — ctmaiUuiionaXiUiif. 

in  a  forelgii  ooipomtion  may  lawfully  be  taxed  to  the  resident  owners 
altlioiig'li  the  capital  of  each  corporation  is  taxed  where  it  ie  located. 

ACTION  to  enjoin  the  listing  of  property  for  taxation.     Tha 
opinion  states  the  point.     The  injunction  issued  below. 

R.  P.  Banney,  for  plaintifEs. 

in,  Laird  &  OadtaM  and  Orannis  S  Qriswold^  for  defend* 


ant. 

BoTHTOK,  J.  The  sole  question  arising  upon  the  demurrer  ta 
the  petition  is  whether  the  shares  of  stock  in  corporations  created 
in  other  States,  which  shares  are  owned  by  persons  residing  here^ 
are  taxable  under  our  Oonstitution  and  laws,  where  the  capital 
stock  of  the   corporation  is  invested  in  real  and  fixed  proper^ 
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situated  in  the  State  in  which  the  corporation  exi8t<»,  uiid  where 
bv  the  laws  of  such  State  the  same  is  required  to  Ik*  listed  fen  taxji- 
ti')n. 

The  claim  of  the  learned  counsel  for  the  plaintiffs  is  that  the 
riirht,  in  such  case,  to  levy  and  collect  a  tax  upon  the  shares!!  of 
*>r(»ck  of  such  owner,  finds  no  warrant  either  in  the  C'<mstitution  or 
the  statute. 

The  constitutional  power  to  tax  shares  of  stock  in  foreign  eom- 
])anies.  owned  by  residents  of  Ohio,  was  directly  involvetl  in  Worth- 
ington  v.  Sebastian,  25  Ohio  St.  1,  whei*e  it  was  held,  that  the  duty 
imi)osed  by  the  statute  to  tax  3uch  shares  was  neither  in  violation 
of  the  Constitution  of  the  State,  nor  of  the  United  Strifes. 

The  question  arose  under  the  act  of  1850  (2  S.  &  C.  1438) :  but 
the  provisions  of  that  act,  in  respect  to  projierty  made  subject  to 
taxation,  were  substantially  the  same  as  those  of  the  act  of  1878, 
under  which  the  right  in  the  present  case  is  assi»rted  to  tax  the 
tihares  of  the  plaintiffs  in  foreign  companies. 

The  two  acts  being  the  same  as  respects  the  property  subject  to 
taxation,  it  follows  that  if  that  case  was  correctly  determined,  it  is 
decisive  of  the  )>resent.  A  careful  examination  of  the  gnnmd«  on 
Avhich  it  rests  satisfies  us  that  the  same  was  corivctly  dc»cided. 

[Omitting  a  statutory  consideration.] 

But  it  is  siiid,  that  because  the  capital  of  the  company  is  invested 
in  real  and  fixed  property  in  the  State  where  the  cor|)or»tion  is 
locjited,  and  in  which  State,  taxes  upon  the  same  are  regularly  levied 
4ind  paid,  a  tax  here  u])on  the  shares  of  stock  of  those  n»siding  here, 
is  a  tax  upon  the  same  2)roi)erty,  and  therefore  results  in  donble 
taxation. 

The  argument  is,  that  the  capital  of  the  corj>oration  is  invested 
in  property  which  is  taxed  in  the  name  of  the  corporation,  and 
that  the  shares  in  the  capital  stock,  when  owned  by  individnaLs, 
only  represent  proportions  in  the  ownership  of  such  property  and 
hence  to  tax  the  shares  is  another  mode  of  taxing  the  property  of 
tlie  corporation,  and  that  a  tax  upon  both,  although  the  tax  ni>on 
one  is  imposed  by  another  State  violates  the  rule  or  ])rinciple  of 
equality  established  by  the  Constitution.  This  argument,  how- 
-ever  plausible  it  seems,  has  never  met  with  favor  from  the  courti^. 
Double  taxation  in  a  legal  sense  does  not  exist  unless  the  double 
tux  is  levied  u])on  the  same  property  within  the  same  jurisdiction. 
Here  tlu*  i)roperty  owned  by  the  plaintiffs  is  not  only  the  «»mc  *» 
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that  uwued  by  the  corporation^  but  its  situs,  so  far  as  shares  of 
^tock  are  capable  of  one>  is  in  a  different  State. 
.  The  capital  of  a  corporation,  whatever  invested  in,  and  the  indi- 
vidual shares  of  stock,  are  distinct  species  of  property.  Farringfofi 
T.  Tenfiessee,  95  XJ.  S.  679.  The  owner  of  a  share  of  stock  owns 
no  part  of  the  capital  of  the  company.  Watson  v.  Spratley,  10 
£xch.  236.  The  corporation  is  its  soleowner^  holding  the  same,  it 
is  true,  in  trust  for  the  purposes  for  which  the  corporation  was 
created^  and  upon  its  winding  up  for  the  benefit  of  creditors  and 
shareholders.  The  ownership  of  a  share  of  stock,  so  far  as  the 
property  of  the  corporation  is  concerned,  is  but  the  ownership  of 
.the  right  to  participate  from  time  to  time  in  the  net  profits  of  the 
business,  and  upon  the  dissolution  of  tlie  corporation  to  a  propor- 
tion of  the  assets  after  the  payment  of  the  corporate  debts.  It  is 
personal  property  which  upon  the  death  of  the  owner  goes  to  his 
administrator,  although  the  entire  capital  of  the  eoi*])oration  may 
consist  of  real  estate.  The  owner  may  sell  or  dispose  of  his  stock 
at  pleasure,  and  in  so  doing  works  no  change  or  modification  in  the 
title  to  the  corporate  property.  From  tliis  it  would  seem  to  result 
nect»ssarily  that  Ha  situs,  for  purposes  of  taxation,  when  not  other- 
wise provided  by  statute,  is  that  of  the  domicile  of  the  owner. 
That  shares  of  stock  may  be  separated  from  the  jjcrson  of  the  owner> 
by  statute,  and  given  a  situs  of  their  own,  was  held  in  Tappan  v* 
Merdumts"  National  Bank,  19  Wall.  490.  But  when  not  sepai'ated^ 
that  their  situs  follows  and  adheres  to  the  domicile  of  the  owner,  is 
sopported  by  a  great  weight  of  authority.  State  v.  Branin,  3  Zab.  484; 
Netoarh  Oity  Bank  v.  Assessor,  30  N.  J.  13  ;  Great  Barrington  v. 
ChutUy  Com*rs,  16  Pick.  572  ;  Oliver  v.  Washington  Mills,  11 
Allen,  268  ;  Whitesell  v.  Counti/  of  Northampton,  49  Penn.  St.  526 ; 
Cooley  on  Taxation,  10  ;  Burroughs  on  Taxation,  188. 

The  same  principle  governs  a  chose  iu  action ;  for  purposes  of 
taxation,  its  situs  is  that  of  the  domicile  of  the  owner,  although  the 
debt  is  secured  by  a  mortgage  upon  realty  in  another  State,  and  by 
agreement  of  the  parties  exiDressly  made  subject  to  its  laws. 
Kiriland  v.  Hotchkiss,  42  Conn.  426  ;  s.  i\,  19  Am.  Rep.  54().  See 
same  ciise  in  100  XJ.  S.  491. 

The  constitutional  power  to  tax  shares  of  stock,  owned  by  our 
ci^izen.s  in  corporations  located  without  the  State,  does  not  depend 
on  whether  the  capital  of  the  corporation  is  or  is  not  taxed  in  the 
State  where  the  corporation  is  created.     The  power  is  the  same. 
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whether  the  capital  of  the  corporation  is  there  taxed  or  not ;  oih6^ 
wise  the  power  of  taxation  conferred  by  the  Constitution  would  be 
made  to  depend  upon  the  operation  of  laws  of  a  foreign  jnnadio- 
tion  —  a  proposition  so  obviously  ill  founded  that  the  moment  it  ii 
stated  its  falsity  becomes  apparent. 

In  Dwighi  v.  Mayor,  12  Allen,  316,  the  plaintiff,  the  owner  of 
shares  in  a  foreign  railroad  corporation,  sought  a  deduction  from 
the  tax  upon  his  stock,  by  reason  of  the  tax  on  the  property  of  the 
corporation  in  the  State  where  the  same  was  located.  The  right  to 
such  deduction  was  denied,  the  court  remarki  ng  tlmt  **  shares  in  a 
foreign  railroad  corporation  held  by  citizens  of  this  State  are  folly 
taxed  here,  and  no  deduction  is  made  for  any  taxation  to  which  the 
corporation  is  subject,  in  the  States  where  they  are  located.  So  it  is 
in  regard  to  shares  held  by  our  citizens  in  banks,  insurance  com- 
panies and  other  moneyed  corporations,  situated  in  other  StateSi 
Such  shares  when  held  by  our  citizens,  are  here  treated  as  so  modi 
personal  estate,  following  the  person  of  the  owner,  and  taxable  at 
their  full  value  in  this  Commonwealth,  regardless  of  what  may  be 
the  foreign  law  as  to  taxation  of  the  capital  or  any  part  of  it  else- 
where." 
This  case  is  but  one  of  a  great  number  that  hold  the  same  doctriii& 
The  demurrer  is  sustained,  the  injunction  vacated,  and  petition 
dismissed* 

aO  0fu9f$m» 


BiCHABDS  V.  DOTUL 
(»OtloBL9r.} 

Marriage — eowriwre  —  epeeffie  perfarmanM. 

^Hiere  two,  one  of  whom  is  a  married  woman,  corenant  to  tonwvj  nA 
estate  whidi  they  jointly  owo,  the  purchaser  cannot  set  op  the  ooTertiueta 
avoidance  of  his  covenant  to  parchaae,  when  the  other  party  is  uimpe4«i< 
and  willing  and  offers  to  perform. 

ACTION  for  specific  performance  of  an  agreement  for  sale  and 
purchase  of  real  estate  between  Margaret  Morgan  and  Sophia 
Jones,  of  one  part,  and  Samuel  Doyle,  of  the  other.  The  q>iiiiaa 
states  the  facts.     The  defendant  had  judgment  below. 
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(?.  N,  Olds  and  Harruon  d  Olds,  for  plaintiffs  in  error. 

Lormuo  English  and  /.  W.  Baldwin,  for  defendants. 

McIltaikb,  0.  J.  The  general  proposition,  that  oonrts  of  eqnity 
will  not  enforce  the  specific  performance  of  an  executory  contract 
ai  a  married  woman,  either  for  or  against  her,  may  be  admitted. 
The  general  role  undoubtedly  is,  that  the  obligation  of  a  contract 
most  be  reciprocal  and  mutual  between  the  parties  in  order  to  en- 
title either  to  a  decree  for  specific  performance  against  the  other 
party ;  and  a  married  woman,  as  a  general  rule,  not  having  capacity 
to  bind  herself  to  the  performance  of  an  executory  contract,  the 
party  assuming  to  contract  with  her,  is  not,  in  law  or  in  equity, 
obUged  to  perform  such  contract  on  his  part. 

To  what  extent,  or  under  what  circumstances,  however,  perform- 
ance or  part  performance  of  a  contract  by  a  feme  covert  will  raise 
such  an  equity  in  her  favor  that  specific  performance  will  be  decreed 
to  her,  is  not  so  clearly  settled.  It  would  seem  safe  however  on 
the  authorities,  to  say,  that  when  a  feme  covert,  in  the  performance 
of  her  contract,  has  so  changed  her  condition  that  the  rescission  of 
the  contract  would  not  place  her  in  stcUu  quo,  and  the  other  contract- 
ing party  is  tendered  full  performance,  or  can  be  made  secure 
in  the  benefits  of  his  contract,  equity  will  not  allow  him  to  say  that 
he  is  not  bound  to  perform  on  his  part. 

While  we  are  inclined  to  think,  that  upon  the  principle  here 
•ngi^ted,  the  plaintiffs  below  were  entitled  to  a  decree  in  their 
favor,  there  is  another  view  of  the  case  which  clearly  shows  that  the 
courts  below  erred  in  refusing  to  grant  the  relief  prayed  for.  Mrs. 
Morgan,  one  of  the  contracting  parties,  most  clearly  was  bound  to 
Doyle  to  convey  to  him  the  whole  of  the  premises  contracted  for, 
upon  the  performance  of  the  conditions  named  in  the  contract,  and 
upon  failure  to  do  so,  would  have  been  liable  for  damages  resulting 
from  such  breach  of  her  contract.  It  would  have  been  no  defense 
for  her  or  her  representatives  to  have  shown  that  the  title  to  the 
whole  of  the  lot  was  not  in  her,  but  that  a  part  interest  was  in  Mrs. 
Richards,  who  did  not  promise  to  convey,  and  that  another  interest 
was  in  Mrs.  Jones,  who  by  reason  of  her  coverture  was  not  bound 
by  her  contract  to  convey.  That  Mrs.  Morgan  could  have  been 
compelled  to  convey  to  the  extent  that  the  title  was  in  her  or  under 
ber  control  is  not  a  matter  of  dispute,  and  for  so  much  of  the  estate 
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as  she  was  unable  to  convey  or  procure  to  be  conveyed  slie  would 
have  been  liable  to  make  com{)en8ation.  As  between  Mrs.  Morgan 
and  Doyle,  the  purchaser,  the  contract  did  not  lack  either  mutuality 
or  consideration.  Hence,  when  it  was  shown  in  the  court  below 
that  the  representative  of  Mrs.  Morgan  was  able,  willing  and  leady 
to  transfer  or  to  have  others  transfer  to  the  purchaser  the  whole 
estate  for  which  he  had  contracted,  he  should  have  been  decreed  to 
pay  the  purchase-money.  That  Mrs.  Richards,  and  Mrs.  Joiie« 
with  her  husband,  were  demanding  the  same  relief,  did  not  pro- 
judioe  the  purchaser.  His  right  was  to  have  the  title  for  which  he 
had  contracted,  his  duty  was  to  pay  the  purchase-money.  All  the 
parties  in  interest  were  before  the  court,  and  would  have  been  cud- 
duded  by  the  decree.  A  decree  for  specific  performance  against 
the  purchaser  would  have  done  ample  and  complete  justice.  The 
denial  of  such  decree  left  the  vendors  without  adequate  remedy. 

Judgments  of  the  District  Court  and  of  the  Common  PleM  le- 
yersed,  and  decree  for  plaintiffs. 


Patbigk  Y.  LrtTBLL. 
06  Ohio  St.  79.) 

Jtorridjpe— tfMilraol  of  married  wnnan  for  loan  t&eurMl  Sy  mort^off^  m  kir 

eitaie — pubUc  poUcy, 

To  effect  a  loan  to  remove  a  mortgage  from  her  separate  real  estate,  a  manM 
woman  agreed  in  writing  to  execute  a  warrant/  deed  thereof  in  fee  and  ta 
accept  a  lease  for  ten  years,  with  privilege  of  redemption  at  the  end  of  the 
term,  and  agreed  to  pay  a  ground  rent  equal  to  eight  per  cent  peranaumcn 
the  amount  loaned,  and  all  taxes  and  aAsessments  during  the  tenn.  The 
purpose  of  the  lender  was  to  evade  taxation  as  upon  the  mortgage.  TV 
married  woman  also  agreed  to  pay  an  attorney  for  his  seryioes  in  procariaf 
the  loan  in  that  form.  Hetd  (1)  that  the  security  was  taxahle  as  an  eqahft- 
ble  mortgage  ;  *  (2)  that  tlie  agreement  to  pay  for  the  aerrices  was  not 
contraiy  to  public  policy ;  (3)  that  the  agreement  was  binding  as  for  the 
benefit  of  the  separate  estate. 

ACTION  for  H(*rvices.     The  head-note  and  opinion  state  the  &ct& 
The  plaintiff  liad  judgment  below. 

■i— — ■        ■  - 

*To  KMine  efrt*ct,  Pkelim  y.  BeOoim'  £Mato»  08  Vt.  080. 
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MaiihewSy  Ramsey  <&  Matthews,  for  plaintiff  iii  error. 
J.  E,  Murdockf  for  defendant  in  error. 

BoYNTOK;  J.  The  plaintiff  in  error  contends  that  the  jndgment 
of  the  Special  Term  of  the  Snperior  Court  against  her  is  erroneous 
for  two  reasons. 

First,  that  being  a  married  woman  when  her  liability  is  alleged 
to  have  been  incurred,  and  not  having  charged  her  separate  estate 
with  the  performance  of  her  engagement  or  obligation  to  pay  the 
defendants  for  the  services  rendered  in  her  behalf,  or  for  the  monev 
advanced  for  her,  a  personal  judgment  was  wholly  unauthorized  ; 
and  secondly,  that  inasmuch  as  the  transaction  contemplated  that 
the  security  for  the  loan  should  assume  the  form  of  an  absolute 
conveyance,  with  a  Icuse  back  for  ten  years,  with  a  right  of  redemp- 
tion at  the  end  of  the  term,  instead  of  an  ordinary  moi-tgage,  the 
purpose  being  to  evade  the  revenue  laws  of  the  State  l)y  so  covering 
up  the  loan  as  to  conceal  the  real  cluiracter  of  the  transaction,  the 
engagement  or  obligation  was  void  as  against  })ublic  policy.  As 
respects  this  objection,  whatever  might  be  the  effect  of  the  trans- 
action, if  the  person  from  whom  the  Aoney  had  been  procured  were 
seeking  to  enforce  the  provisions  of  the  agreement, — with  which 
point  we  are  not  now  concerned,  —  tlie  i^elation  of  the  defendants 
in  error  to  the  transaction,  or  to  tlie  form  of  security  to  ])o  given 
for  the  money  borrowed,  was  not  such,  in  our  judgment,  as  to  de- 
feat their  right  to  compensation  for  the  services  rendere<l,  or  tlie 
money  advanced.  They  were  constituted  agents  to  i)rocure  a  loan, 
upon  terms  prescribed  by  the  plaintiff  and  her  husband.  The  written 
request  to  procure  the  same  explicitly  defined  the  fomi  of  the  security 
the  defendants  were  directed  to  adopt.  It  was  in  ])ursuance  of  these 
directions  that  the  services  were  rendered  and  tlie  money  paid  for 
the  examination  of  the  title  to  the  i)roj>erty,  which  was  to  be  pledged 
as  security  for  the  debt.  The  agreement  by  the  defendants  was 
fully  executed,  and  the  8er\'ices  rendered  were  jierformed  in  good 
faith.  To  refuse  them  redress,  under  the  circumstances,  for  the 
reason  stated,  would,  it  seems  to  us,  be  applying  the  doctrine  whicli 
denies  a  remedy  for  the  enforcement  of  contracts  contrary  to  public 
policy,  to  a  state  of  facts  not  justly  falling  withm  the  operation  of 
the  rule.  The  services  they  jwrformed  were  distinctive  in  their 
eharucter  and  perfectly  lawful ;  and  had  the  transaction  been 
Vol.  XXXVIII  —  70 
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executed  throughout  m  the  mode  contemplated  by  the  parties,  af 
respects  the  form  of  the  security  to  be  taken,  it  would,  in  fact 
and  legal  eflFect,  have  been  but  a  loan  secured  by  what  in  equity 
would  have  been  regarded  as  a  mortgage  only,  and  the  investment, 
without  doubt,  have  been  as  much  the  subject  of  taxation  under  the 
statute  relating  to  that  subject,  as  if  a  mortgage  pure  and  simple 
had  been  taken. 

Where  the  transaction,  within  the  understanding  of  the  partieB, 
is  a  loan  of  money  upon  security,  no  form  which  the  transacticm 
may  assume  can  so  disguise  it,  as  to  change  its  legal  character  or 
effect. 

It  remains  to  consider  the  effect  of  the  coverture  of  the  plaintill 
upon  the  obligation  she  assumed,  and  ui)on  the  right  to  give  a  per* 
sonal  judgment  against  her.  The  facts  are  briefly  these.  Being 
the  owner  of  a  separate  estate,  which  was  heavily  incumbered  bjr 
mortgage,  she  engaged  the  defendants  in  error,  her  husband  joining, 
to  secure  for  her  a  loan  of  tlO,000  to  enable  her  to  remove  tha 
mortgage  from  her  estate.  She  agreed  to  pay  an  attorney's  fee  for 
making  an  examination  of  her  title,  and  a  commission  of  $100  to 
the  defendants  for  securing  the  loan.  The  services  stipulated  for 
were  fully  performed,  the  defendants  paying  t50  from  their  own 
funds  to  the  attorney  making  the  abstract  of  title.  The  pfauntifl 
refused  to  accept  the  loan,  or  to  pay  for  the  services  rendered  in 
procuring  it.  We  have  no  hesitancy  in  pronouncing  the  agreement 
made,  to  be  one,  not  only  having  direct  reference  to  Mrs.  Patrick*! 
sepanitc  estate,  but  made  for  its  benefit.  The  object  was  to  remove 
an  existing  incumbrance  upon  the  property,  and  it  was  to  aooompliab 
this  object  that  the  services  of  the  defendants  were  engaged.  Tho 
fact  that  the  loan  was  to  be  secured  by  a  new  mortgage  upon  ilw 
same  property,  affects  the  question  but  very  little.  She  was  to  get 
rid  of  a  mortgage  debt  then  due  and  pressing,  by  substitating  anotiber 
therefor,  to  become  due  ten  years  thereafter. 

Whether  the  separate  estate  would  in  fact  be  benefited  by  exchang- 
ing one  mortgage  for  another,  is  not  the  test  of  liability.  A  marrrieii 
woman,  to  the  extent  of  her  power  of  disposition  over  her  separate 
estate,  may  charge  it  with  such  engagements  as  she  sees  fit  to  make. 
If  subjected  to  no  imposition,  a  fact  always  to  be  determined  in 
view  of  the  relation  she  sustains  to  the  parties  to  tho  transaction,  in 
connection  with  its  nature  and  subject-matter,  she  may  charge  the 
property  to  the  extent  she  might  bind  herself  at  law,  were  she  m 
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furis,  unless  in  so  doing  she  exceeds  some  limitation  upon  her  power 
of  disposition.  Pollock  on  Gont  73.  And  that  there  is  now  no 
limitation  upon  her  power  to  bmd  her  estate  to  the  discharge  of 
liabilities  created  on  account  thereof,  where  the  estate  is  acquired 
under  the  statute,  will  be  shown  hereafter. 

The  qnestion  now  is,  whether  an  intention  upon  the  part  of  Mrs. 
Patrick,  to  charge  her  separate  estate  with  payment  for  the  ser- 
vices rendered,  and  money  paid  by  defendants,  for  the  benefit  of 
such  estate,  will  be  implied  from  the  character  of  the  transaction 
and  the  nature  of  the  engagement  entered  into.  The  principles 
amionnoed  in  previous  adjudications  of  this  court  require  an 
affirmative  answer  to  this  question. 

In  Phillips  T.  Oravea,  20  Ohio  St.  371,  it  appeared  that  Mrs. 
OiHTes,  owning  a  separate  estate,  had  purchased  a  piano,  and  given 
her  note  therefor,  and  that  the  same  was  purchased  for  her  separate 
use,  and  as  her  separate  property.     The  court  held  that  an  inten- 
tion to  charge  her  separate  estate  with  the  payment  of  the  note 
might  be  inferred  from  its  execution.     In  Avery  v.  Van  Sickle,  35 
Ohio  St.  270,  it  was  held  that  where  a  married  woman  acquires  the 
title  to  property  by  purchase,  which  by  force  of  the  statute  becomes 
her  sejiarate  estate,  and  executes  a  promissory  note  therefor,  an 
implication  arises,  in  the  absence  of  proof  showing  a  different  under- 
standing, that  she  thereby  intended  to  charge  her  separate  estate 
with  its  payment.     And  the  circumstance  that  upon  sale  of  the 
property  so  purchased,  in  proceedings  in  foreclosure,  the  proceeds 
were  exhausted  in  the  payment  of  prior  liens  thereon,  did  not  affect 
the  creditor's  right  to  payment  of  the  note  out  of  the  residue  of  her 
estate.     So  also  in  Williams  v.  Urmston,  35  Ohio  St.  296  ;  s.  c, 
35  id.    611,    wo  held  that  where  a  married   woman,   having    a 
separate  estate,  executes  a  promissory  note  as  surety  for  another,  a 
presumption  arises  that  she  thereby  intended  to  charge  such  estate 
with  its  payment.     The  principle  of  the  first  two  cases  is  clearly 
applicable  to  the  present.     The  liability  in  each  was  incurred  not 
only  on  account,  but  for  the  direct  benefit  of  tlie  estate,  and  was 
therefore  held  to  be  a  just  charge  upon  it.     ''  The  test  of  liability," 
says  Mr.  Pollock,  "  would  seem  on  principle  to  be,  whether  the 
transaction  oat  of  which  the  demand  arises  had  reference  to,  or  was 
for  the  benefit  of,  the  separate  estate."    Pollock  on  Contracts,  75. 
Cases  that  deny  the  liability  of  the  estate,  where  the  wife  becomes 
a  surety,  and  does  not  expressly  charge  her  estate  with  the  pay- 
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ment  of  the  debt,  udmit  the  liability  where  the  eugugeuient  either 
has  reference  to  the  estate,  or  is  for  its  beiietit.  Vale  v.  Deder^^tl 
N.  Y.  450 ;  Ballm  v.  Dillaye,  37  iiL  35  ;  ManliatUin  B.  i&  M,  Co. 
V.  Thompson,  58  id.  81  ;    Willlard  v.  Easthaw,  15  (iniy.  328. 

It  was  said  iu  a  late  English  ca^e,  by  Lord  Justice  James,  that 
'*  it  would  be  verv  inconvenient  that  a  niarrie<l  woman,  with  a 
large  se])arate  ])roiXTty,  should  not  be  able  to  employ  a  solicitor, 
or  a  surveyor,  or  a  builder  or  tradesman,  orhirolaliorersorsen'anti, 
and  very  unjust  if  she  did  that  they  should  have  no  remedy  against; 
such  sepamte  jjroijerty."  London  Chartered  Bank  of  Ausiraiia'^. 
Leinprierc,  L.  \X,  4  P.  0.  594. 

Holding  the  sei)anite  estate  of  Mrs.  Patrick  liable  to  the  defend- 
ant's  demand,  we  are  alst)  of  the  opinion  that  a  personal  judgment 
agiiinst  her  wius  iirojKM*.  Her  obligation  is  one  npon  which  wen^ 
she  sole  slie  wonld  be  liable  at  law.  It  is  a  contnu»t  or  obligation 
upon  which,  under  section  '^8  of  the  Code,  as  amended  March  3(», 
1874,  she  might  have  been  sue<l  alone  ;  nnd  being  of  that  character, 
the  statute  requires  the  like  judgment  to  be  rendered  and  enforced 
in  all  respects,  a^  if  she  were  unmarried.  71  Ohio  Liiws,  47.  It  wa> 
one  of  the  objects  of  this  section  as  thus  amended  to  so  far  modify 
the  disabilities  of  coverture,  as  to  authorize  a  personal  judgment 
to  be  rendered  against  a  married  woman,  where  sucli  judgment 
would  have  been  proper,  had  she  remained  unmarried. 

This  provision,  «5  amended,  wrought  a  radical  change  in  iho 
remedy  as  resi>ects  the  character  of  the  judgment  to  be  rendered, 
as  did  the  amendment  of  A}>ril  18,  1870,  as  to  the  extent  of  tho 
property  that  might  be  reached  to  discharge  the  liability.  Pnor  t'» 
the  date  at  winch  a  personal  judgment  wa*?  authorized,  the  decree, 
jiex*ording  to  the  Englisli  pnictice,  and  tliat  of  some  of  the  Stateii,  w»5 
directed  against  tlie  estates,  declaring  tlie  sejiaiiite  estate  vested  in 
the  wife  at  the  date  of  the  decree  whicli  it  was  within  her  power  t.» 
dispose  of,  chargeable  with  the  iniyment  of  the  debt.  Picard  v.  Hint. 
L.  R.,  5  Ch.  Apj).  274;  Davies  v.  Jenkins,  L.  R.,  G  Ch.  Div.  T3(i; 
Colleti  V.  Dickenson,  L.  R,  11  Ch.  Div.  687;  Johtisonx.  OaUagher.  '• 
De  Gex,  F.  &  J.  520;  Armstrong  v.  Ross,  20  X.  J.  Eq.  109;  ?i- 
Todd  V.  Lee,  15  Wis.  365. 

As  there  wtu^  no  ])ersonal  liability,  no  personal  judgment  ooaltl 
be  awarded,  and  the  decree  only  reached  property  which  it  wa# 
within  the  wife's  power  to  bind.    But  under  the  statute  as  amended. 
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the  same  judgment  is  required,  witli  the  8amo  process  for  its  en- 
forcement as  would  be  awarded  if  the  wife  were  sole;  and  saving 
to  her  such  exemptions  as  are  provided  for  heads  of  families,  her 
separate  estate  is  made  liable  for  any  Judgment  rendered  jigairist 
hor,  to  the  same  extent  as  would  be  the  proiwrty  or  estate  of  her 
husband,  for  any  judgment  rendered  against  him.  This  subjects 
all  her  separate  property  and  estate  acquired  or  heUl  under  the  act 
of  1861,  and  its  amendments,  with  the  exception  named,  to  the 
payment  of  the  debts  chargeable  upon  it;  and  also  all  separate  estate 
otherwise  acquired,  unless  restrictions  are  laid  on  her  power  to 
<-*harge  the  same  by  the  instrument  creating  the  estate.  Before  the 
amendment  of  1870  it  is  doubtful  whether  the  creditor  could  have 
reached  more  than  tlie  jiersonal  estate  of  the  wife,  with  the  rents 
and  profits  of  her  real  estate  arising  upon  a  lease  for  the  term  for 
which  the  wife  could  have  leased  tlie  same  without  the  consent  'of 
her  husband.  But  now  the  creditors  are  substantially  let  in  ui>on 
the  whole  estate,  and  where  there  are  no  liens  to  adjust,  Mid  the 
wife  holds  the  legal  title  to  the  projHjrty  constituting  her  separate 
estate  —  in  other  Avords,  where  there  are  no  equitable  circumstances 
calling  for  the  exercise  of  the  equity  powers  of  the  court  —  a  per- 
sonal judgment,  to  be  collected  by  execution,  would  seem  not  only 
an  appropriate  remed}',  but  to  be  clearly  authorized  by  the  statute. 
The  Married  Woman's  Property  Act  of  England,  of  1870,  pro- 
nded  that  *'a  husband  shall  not,  by  reason  of  any  marriage  which 
«shall  take  place  after  this  act  shall  come  into  operation,  be  liable 
for  the  debts  of  liis  wife  contracted  before  marriage,  but  the  wife 
^hall  be  liable  to  be  sued  for,  and  any  property  belonging  to  her  for 
her  separate  use  shall  be  liable  to  satisfy  such  debts  as  if  she  had  con- 
tinued unman-ied.''  In  giving  construction  t-o  this  provision  in 
Ex  parte  Hollamh  L.  R..  0  Gh.  App.  307,  Lord  Cairxs  said:  "I 
think  the  meaning  of  the  section  is,  that  although  the  husband  is  not 
liable  for  the  debts  in  question,  the  separate  projierty  of  the  wife  ii 
to  be  liable,  and  that  for  the  i)urpose  of  reaching  it  she  is  to  be 
subject  to  the  ordinary  process  of  law  and  equity."  Section  28  of 
the  Code,  as  amended  in  1874,  gives  the  same  process,  resort  being 
had  to  the  one  that  is  appropriate  to  the  case. 

The  objection,  that  it  does  not  sufficiently  appear  that  the  plaintiff 
in  error  owns  a  separate  estate,  is  not  well  founded.  The  })etition 
iilleges,  and  the  fact  is  not  denied,  that  the  contract  sued  on  rehitod 
to  her  separate  estate,  and  was  made  for  its  benefit.     The  contract 
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related  to  no  other  property  than  that  therein  described,  to  which, 
it  was  alleged,  she  held  the  l^;al  title.  It  thns  appears  that  the 
property  to  which  the  agreen  ent  related  was  held  by  her  for  her 
separate  use.  Whether  she  had  other  property  does  not  sppeu. 
Having  a  separate  estate,  the  whole  of  it,  subject  to  the  exemptioni 
provided  for  heads  of  families,  was  liable  for  the  judgment. 

JudfftnetU  ai 


TBAlfTSFEK  COXPAKT  V.   KbLLT. 

<a6oiiio.8t.  as.) 
IfegHgence  —  eaneurreni — rmnedif. 

Where  a  railwaj  passenger  BastainB  a  personal  injary  bj  the  directly 
lent  negligence  of  the  railway  company  and  another,  he  may  meimaia 
an  action  therefor  against  the  latter  in  spite  of  the  concamnt  negllgenes  of 
the  former.* 

ACTION  for  personal  injury  sustained  by  the  plaintifiF,  while  rid- 
ing in  a  street  railway  car,  by  collision  with  a  wagon  of  the 
defendant.  The  opinion  states  the  point  The  plaintiff  had  judg- 
ment below. 

Dodds  dt  Wihon,  for  plaintiff  in  error. 

Long^  Kramer  d  Kramer,  for  defendant  in  error. 

MoIlvaine,  C.  J.  The  exact  question  presented  by  this  record, 
as  we  understand  the  bill  of  exceptions,  arises  upon  the  fact  assumed 
in  the  request  to  charge  and  in  the  charge  as  given  to  the  joiy, 
that  the  wrongful  acts  of  the  defendants  below,  the  railroad  com- 
pany and  the  transfer  company,  were  not  only  concurrent  in  point 
of  time  and  place,  but  in  such  manner  that  the  wrongful  act  of  esdi 
was  a  direct  and  proximate  cause  of  the  injury  complained  of  by  the 
plaintiff ;  and  this  being  so,  it  matters  not  whether  the  act  of  each, 
without  the  concurrence  of  the  other,  would  have  produced  the  in- 
jury, or  that  the  negligence  of  neither  would  have  caused  it  with- 
out such  concurrence  ;  so  that  upon  general  principles  and  reason 
both  or  either  ought  to  make  compensation  therefor.     The  general 
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nde  undoubtedly  is,  that  where  damage  is  caused  by  the  joint  or 
ooncuirent  wrongful  acts  of  two  or  more  persons,  they  may  be 
proeecnted  therefor  jointly  or  severally.  To  this  general  rule  of  li- 
ability whether  joint  or  several,  there  is  an  exception  however 
based  upon  reasons  as  sound  as  is  the  rule  itself,  namely :  that  where 
the  injured  party,  by  his  own  negligence  or  wrongful  act,  con- 
tributes to  his  own  injury,  the  law  will  not  afford  him  a  remedy 
against  all  or  any  of  the  persons  whose  wrongful  acts,  in  connection 
with  his  own,  produced  the  injury.  But  the  case  before  us  does 
not  oome  within  the  exception  above  stated,  for  the  reason  that  it  is 
here  admitted  by  the  pleadings,  that  the  plaintiff  below  was  in  fact 
without  fault  on  his  part.  It  is  contended  however  by  the  plaint- 
iff in  error,  that  the  plaintiff  below  was  so  identified  with  or  related 
to  the  railroad  company  by  the  contract  for  carriage,  that  the  fault 
of  the  carrier  must  be  imputed  to  him  as  passenger.  « 

The  imputation  thus  contended  for  however  is  not  based  upon 
any  alleged  fault  of  the  plaintiff  below  in  entering  into  the  contract 
for  carriage  with  the  railroad  company ;  for  there  is  not  even  a 
suggestion  that  the  contract  was  one  which  a  reasonably  prudent 
man  would  not  have  made ;  but  simply  upon  the  ground  that  the 
plaintiff  below  was  a  passenger  upon  the  car  of  the  company  at  the 
time  when  an  act  of  carelessness,  contributing  to  his  injury,  was 
committed  by  one  of  the  company's  servants,  namely,  the  driver  of 
the  car. 

If  the  driver  could,  in  any  just  sense,  be  regarded  as  the  agent  or 
servant  of  the  passenger,  or  if  the  railroad  company,  whose  servant 
the  driver  was,  had  been,  under  the  contract,  subject  to  the  direc- 
tion or  control  of  the  passenger,  then  with  some  show  of  reason  it 
might  be  said  that  the  passenger  was  responsible  for  the  negligence 
of  the  driver. 

But  such  was  not  the  nature  of  tlie  contract.  The  passenger  was, 
it  18  true,  entitled  to  a  seat  in  the  company's  car ;  but  was  not 
entitled  to  direct  or  control  the  time  or  manner  of  its  movement. 
That  the  company  was  bound  to  exercise  the  highest  degree  of  care 
to  the  end  tliat  the  passenger  might  be  safely  carried,  is  true  ; 
but  it  was  not  subject  to  the  direction  or  control  of  the  passenger, 
either  as  to  employment  of  servants  or  as  to  the  manner  in  which 
the  service  should  be  performed.  It  seems  to  us  therefore  that  the 
n^ligence  of  the  company  or  of  its  servants  should  not  be  imputed 
to  the  passenger,  where  such  negligence  contributes  M  his  injury 
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jointly  with  the  negligence  of  a  third  party^  any  more  than  itahould 
ho  so  imputed,  where  the  negligence  of  the  company  or  its  senranta 
wa.s  the  sole  cause  of  the  injury.  Indeed,  it  seems  as  incredible  to 
my  mind  that  the  right  of  a  passenger  to  redress  against  a  stranger 
for  an  injury,  caused  directly  and  iiroximatelv  hy  the  lat tor's  neg- 
ligence, should  l>e  denied,  on  the  ground  that  the  negligence  of  hii» 
carrier  contributed  to  his  injury,  he  being  without  fault  himself,  m 
it  would  be  to  hold  such  passenger  responsible  for  the  negligence  of 
his  carrier,  whereby  an  injury  was  inflicted  upon  a  stranger.  And 
of  the  last  proposition,  it  is  enough  to  say  that  it  is  s'mply  absuid. 

While  we  acknowledge  the  high  authority  of  cases  holding  views 
contrary  to  those  above  expressed  {Tfiarogood  \.  Bryan.  8  0.  B., 
11»5  ;  ArtHsironff  v.  Lancashire  Railway  Co.,  10  Exch.,  L.  li.  47, 
and  Lockliardt  v.  LicJUenihal&r,  46  Penn.  St.  151).  we  And.  on  the 
other  hand,  many  cases  of  equally  high  standing  holding,  and  ve 
think,  with  bettor  reason,  that  the  negligence  of  the  carrying  com- 
pany cannot  be  imputed  to  a  passenger  av ho  is  rightfully  on  its  train, 
and  who  is  guilty  personally  of  no  fault  or  negligence,  in  an  action 
by  such  passenger  against  another  party,  whose  negligence  has 
contributed  directly  to  his  injury.  Chapman  v.  Xeio  Haven  R.  i?. 
Co.,  19  N.  Y.  341  ;  Colegrove  \.  N.  Y.  A  N.  H.  R.  R.  Co.,  20  id. 
492  ;  BenneU  v.  X.  J.  R.  R.  Co.,  :10  N.  J.  225  :  s.  c.,i:J  Am. 
Kep.  435  ;  1  Smith  Lead.Ciks.  450  ((J  Am.  ed.)  ;  Prideau  v,  (% 
of  Mineral  Point.  43  Wis.  513  ;  s.  r.,  28  Am.  Rep.  558  ;  Griggs  \* 
FleckenBten,  14  Minn.  81  ;  Eaton  v.  />.  if-  L.  R.  Co.,  11  Allen,  50<). 
Richer  v.  Freeman^  50  N.  II.  420. 

We  arc  also  aware  that  by  an  almost  unbroken  lino  of  decisions  it 
is  hold  that  the  negligence  of  a  common  carrier  of  goods,  contribut- 
ing to  the  injury  of  such  goods  while  in  its  jiossession,  is  a  good 
defense  to  an  action  by  the  owner  of  the  goods  against  a  third  per- 
son whoso  nogligonco  also  contributed  to  the  injurj*. 

AVhethor  tlioso  decisions  conflict  with  the  doctrine  announced  in 
this  case  doiKMids  entirely  on  the  question  whether  or  not  a  distinc- 
tion, on  i)rinciplo,  can  bo  made  between  cases  of  carriers  of  gooi^ 
and  carriers  of  passengers.  That  there  is  a  marked  distinction  be- 
tween the  relations  of  the  parties  to  these  diifert*nt  contracts  i« 
quite  certain.  The  common  carrier  of  goods  has  actmil  posswBon 
of  and  absolute  control  over  them,  and  is  an  insurer  against  loflB  or 
damage,  except  when  (»ccasionod  by  the  act  of  God  or  a  public 
enemy;  while  the  carrier  of  j)assongers  is  only  bound  to  the  exenw 
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trf  care;  so  that  in  case  of  injury  to  a  passenger  over  whose  conduct 
the  carrier  has  no  physical  control^  his  own  misconduct  bars  his 
remedy,  whether  the  injniy  was  caused  by  the  concurring  negli- 
gence of  the  carrier  or  the  joint  negligence  of  the  carrier  and 
others;  but  in  the  case  of  goods,  where  the  thing  carried  is  incap- 
able of  contributory  negligence,  the  law  requires  its  safety  to  be  in 
sared.  If ow  it  may  be  that  public  policy,  in  the  interest  of  trade 
and  commerce,  will  not  permit  the  liability  of  the  carrier,  who  has 
failed  in  his  duty  in  relation  to  goods,  to  be  shifted  to  another, 
either  with  or  without  the  consent  of  the  owner;  and  therefore  it 
may  be  that  the  law,  in  such  case,  requires  the  owner  to  seek  re- 
dress from  the  carrier  alone.  But  however  this  may  be,  we  are 
unanimous  in  the  opinion  that  for  a  personal  injury  to  a  passenger, 
who  is  himself  without  fault,  occasioned  by  the  joint  and  concur- 
ring negligence  of  the  carrier  and  another  person,  there  is  no  sound 
principle  of  law  which  precludes  the  injured  party  from  seeking  re- 
dress from  both  or  either  of  the  wrong-doers. 

Judgment  affirmed. 


Barnett  v.  Ward. 

(36  Ohio  St.  107.) 
SUmdeT'-^  charge  of  UMhattity'^  variance. 

An  imputation  that  a  woman  is  uncUaste  is  actionable  in  itself. 

A  eha^e  that  a  woman  has  slept  with  a  man  not  her  husband  is  an  impnta. 

tioa  of  nnchaatitj. 
A  charge  that  a  woman  has  slept  with  a  specified  man,  who  bears  a  diiferent 

name  from  her  hasband,  is  prima  fade  a  charge  of  sleeping  with  aoother 

man  than  her  husband. 
"Where  it  is  alleged  that  the  defendant  charged  the  plaintiff  with  sleeping 

with  another  man  than  her  husband,  and  the  proof  is  that  he  charged  that 

sneh  a  parfon  wa«  in  bed  with  her,  luld,  no  variance.  ^ 

ACTION  of  slander.     The  opinion  states  the  facta.    The  plaint* 
iff  had  judgment  below. 

T.  F.  Thompson^  for  plaintiff  in  error. 

A.  O.  MeBurmff  and  Durbin  Ward,  for  detendant  in  einm 
Vol.  XXXVin— 71 
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BoYHTON,  J.  It  has  long  been  the  settled  law  of  this  State, 
that  words  uttered  in  the  presence  and  hearing  of  others,  imputing 
to  a  woman  a  want  of  chastity  are  in  themselves  actionable.  It 
being  their  immediate  and  direct  tendency  to  exclude  her  from  w^ 
ciety,  and  to  bring  her  into  disgrace  among  those  who  may  credit 
the  charge  imputed,  thereby  producing  an  injury  from  which  dam- 
age necessarily  results,  a  presumption  of  damage  is  made  to  snpplj 
the  place  of  actual  proof.  The  plaintiff  in  error,  not  doubting  the 
rule  thus  stated,  claims  nevertheless  that  the  judgment  of  the 
District  Court  ought  to  be  reversed  upon  each  of  three  grounds. 
First.  That  the  charge  laid  in  the  petition  does  not  impute  a  want 
of  chastity  to  the  defendant  in  error.  Secondly.  That  it  was  not 
made  to  appear  that  she  was  an  unmarried  woman;  and  lastly,  that 
there  is  a  fatal  variance  between  the  words  laid  and  the  proof  re- 
ceived to  sustain  them.  Both  courts  below  were  of  the  opinion 
that  the  facts  stated  in  the  petition  constituted  a  cause  of  action, 
and  in  that  opinion  we  fully  concur.  The  plain  and  obvious  im- 
port of  the  language,  charging  the  defendant  in  error  with  sleeping 
with  John  Fox,  during  the  night  her  watch  was  stolen,  was  to  im- 
pute to  her  illicit  intercourse  with  Fox.  Xo  one  could  hear  the 
language  uttered  without  understanding  from  it  that  the  person 
uttering  it  intended  to  charge  that  such  intercourse  had  in  fact 
taken  place.  As  was  said  in  Shields  v.  Cunninffhatn,  1  Blaokf.  8»), 
a  phraseology  more  indecent  might  have  been  used,  but  no  Btt  of 
words,  however  plain  and  explicit,  would  have  conveyed  the  idea 
with  more  certainty.  See  Townshend  on  Slander,  §  172;  Guard  w 
Risk,  11  Ind.  15C. 

The  objection  that  no  testimony  was  offered  showing  or  tending 
to  show  that  the  plaintiff  w:is  an  unmarried  woman,  is  equally  un- 
tenable. It  is  quite  immaterial  whether  she  was  married  or  singl« . 
It  is  only  important  to  know  that  she  was  not  the  wife  of  Fox,  ami 
this  presumptively  appeared  from  the  circumstance  that  she  did  noi 
bear  his  name.  If  in  the  face  of  this  presumption,  and  notwitli- 
standing  it,  it  was  claimed  that  she  was  tlio  wife  of  Fox,  the  bunien 
was  on  the  defendent  below  to  establish  the  fact  by  proof. 

It  is  finally  objected  that  there  is  a  fatal  variance  between  the 
words  Itiid  in  the  petition,  and  those  proved  to  have  been  spoken. 

If  the  validity  of  this  objection  were  to  be  determined  by  the 
niles  governing  the  practice  before  the  adoption  of  the  code,  a  more 
difficult  question  would  perhaps  arise.     The  rule  at  common  law 
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required  the  words  to  be  proved  substantially  as  laid.  Numerous 
cases  held  that  the  same  meaning  in  different  words  would  not  sup- 
port the  charge.  However  this  may  have  been  under  the  fo-mer 
practice,  the  question  arising  under  the  objection  here  made  is  to 
be  determined  by  the  rules  established  by  the  Code.  Thomas  Turney 
testified  that  the  defendant  below  stated  in  his  hearing,  of  and  con- 
cermng  the  plaintiff ,  that  '^  the  way  he.  Fox,  found  the  watch,  he 
was  in  bed  with  her." 

Without  looking  into  other  parts  of  the  testimony,  we  think  the 
variance  between  this  language  and  the  words  alleged  to  have  been 
spoken  was  not  such  as  to  justify  the  court  in  arresting  the  case 
from  the  jury,  and  in  directing  a  nonsuit.  The  Code  provides,  that 
no  variance. between  the  allegation  in  a  pleading  and  the  proof  is  to 
be  deemed  material,  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice,  in  maintaining  his  action  or  defense  on  the  merits. 
Whenever  it  is  alleged  that  a  party  has  been  so  misled,  that  fact 
must  be  proved  to  the  satisfaction  of  the  court,  and  it  must  also  be 
shown  in  what  respect  he  has  been  misled  ;  and  thereupon  the  court 
may  order  the  pleading  to  bo  amended,  upon  such  terms  as  may  be 
jusl     Code,  §  131. 

The  court  ij  not  authorized,  in  view  of  this  provision,  to 
dv'tcrminc  from  lieuring  tlio  testimony  of  the  witnesses  given  at  the 
trial,  whetlicr  the  variance  is  so  far  material  iis  to  have  misled  the 
defendant  to  his  prejudice, unless  the  allegation  to  which  the  proof 
is  directed  is  so  far  unproved  in  its  general  scope  and  meaning,  as 
to  amount  to  a  failui-o  of  proof.  Code,  §  133.  Where  tliere  is  not 
such  failurc  of  proof,  in  order  to  invoke  the  action  of  the  court,  it 
must  be  shown  not  only  that  the  party  has  been  misled  to  his 
prejudice  by  the  variance,  buttheresjwct  in  which  he  hits  been  mis- 
led must  also  be  made  to  apjxjar  to  tlie  satisfaction  of  tlie  court. 

The  court  then  determines  whether  it  will  grant  leave  to  amend 
or  not.  If  leave  is  granted  the  trial  proceeds,  unless  a  continuance 
becomes  necessary  bv  reason  of  the  amendment.  In  the  present 
case,  it  not  only  was  not  shown  that  tlie  defendant  below  was  mis- 
led  to  his  prejudice  by  the  supposed  variance,  but  that  he  was  so 
misled  was  not  even  suggested.  Indeed  it  is  not  easily  seen  how  he 
could  luivc  been  misled  by  a  variance  so  slight.  The  words  proved 
as  well  as  those  in  which  the  charge  was  laid,  imputed  to  the  plaint- 
iff below  a  want  of  chastity.  The  words  proved  were  slightly  variant 
from  those  alleged,  but  they  were  clearly  of  the  same  import  and 
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meanmg.  That  tbe  def  endant  below  ccnild  hsvB  been  misled  by  a 
difference  in  the  phrnseology  i^parently  so  immaterial,  is  hardly  to 
be  believed. 

At  all  events  in  the  absence  of  any  claim  or  showing  that  the 
defendant  below  was  misled  to  his  prejudice  bj  the  yarianoe,  ihs 
oonrt  was  not  anthorized  to  dismiss  the  action. 

It  lellowB  tbefefore  that  there  was  no  error  in  the  judgment  d 
affirmance. 


MOOREHOUSE  y.  ORAKaiS. 
(86  Ohio  St.  180.) 

A  stockholder  and  president  of  a  oorporatioa  orallf  promised  H.  tbat  If  be 
woald  safoscribe  and  pay  IdOO  to  the  capital  stock,  he  shonld  leoeiYe  ftftMS 
per  cent  on  that  amtiunt  in  a  yemr.    Hdd^  not  a  cantnet  to  anawer  lor  the 

debt,  defaalt,  or  miscarriage  of  another. 

ACTION  on  oral  agreement.     The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

D.  2).  J!  Cowen^  for  plaintiif  in  error. 

X.  Dnnford  and  Sk  Clair  JSiaHy,  tor  defendant  in  em>r. 

JoHS^soiiir,  J.  This  case  calls  for  a.  construction  of  the  Ist  dinse 
of  section  5  of  the  Statute  of  Frauds,  which  provides:  "  Thst  no 
action  shall  be  brought  whereby  to  charge  the  defendant  npon  inv 
q)ecial  promise  to  answer  for  the  debt,  default  or  miacarriage  of 
another;  *  *  *  unless  the  agreement  *  *  *  or  some  memo- 
randum or  note  Ijiereof  shall  be  in  writing." 

Moorehonse,  the  present  plaintiff,  was  plaintiff  below.  He  charge 
in  his  petition  that  the  defendant  was  a  large  stockholder,  and 
president  of  a  manufacturing  corporation — the  National  Glass  Hsd* 
nfactnring  Company — and  being  desirous  of  proenring  an  incretfle 
of  its  capital  stock,  ^'  for  his  own  perscmal  gain  and  profit,  pramieed. 
agreed  and  guaranteed  to  and  with  the  plaintiff,  that  if  the  plaint- 
iff   wonld  sitbseribe  and  paj  five  hundred  doUara  to  the  csptsl 
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stock  of  said  company,  he^  the  said  plaiutiff,  aboald  Tooeive  fi£beea 
per  oMitum  on  thB  amount  ao  subflcribed  and  paid  by  binXf  vithin 
one  year  thereafter.'^ 

In  conaideration  of  this  promise,  the  plajniiff  subscribed  imd  paid 
into  the  capital  stock  of  said  company,  said  amount. 

It  is  farther  alleged  that  no  dividend  was  declared  or  earned  by 
said  company  within  <H)e  year,  nor  did  the  plaintiff  receive  fifteen 
per  cent  or  any  other  amount  for  the  use  of  tbe  money  so  paid  bjr 
him,  wherefore  he  asks  a  judgment  for  t7S. 

To  this  the  defendant  interposes:  1st.  A  denial  of  the  contract., 
dd.  That  the  contract  is  one  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  and  so  should  be  in  writing.  3d.  Upon  a  trial 
to  a  jury,  evidence  was  offered  tending  to  support  the  cause  of 
action  and  the  answers,  and  tlie  court  was  asked  by  plaintiff  to 
charge:  that  "  If  you  find  from  the  testimony  that  the  promise  set 
up  in  the  peiition  was  made  substantially,  and  that  the  National 
Glass  Manufacturing  Company  did  not  earn  or  become  liable  to  the 
plaintiff  for  any  dividend  within  the  first  year,  the  contract  need 
not  be  in  writing,  if  you  find  that  it  was  to  be  })erformed  within  a. 
year."  Which  charge  the  coui-t  refused  to  give,  but  charged  the 
jury  as  follows: 

^'  The  jury  must  determine  from  the  testimony  and  all  the  cir^ 
cumstances,  what  was  the  contract.  Was  it  an  original  oontract> 
that  is,  was  the  defendant  bound  himself  to  pay,  or  was  he  only  to 
answer  for  the  default  or  miscarriage  of  the  company,  or  to  pay  in 
case  the  company  did  not  ?  If  the  testimony  shall  satisfy  you  tliat 
the  contract  was  an  original  contract  on  the  part  of  the  defendant 
to  pay  at  all  events,  then  your  vei-dict  should  be  for  the  plaintiff^ 
but  if  from  the  testimony  the  jury  shall  be  satisfied  tliat  tlie  eon* 
tract,  agreement  or  guaranty  was  in  effect,  to  })ay  if  the  manu- 
facturing company  did  not  pay,  then  in  that  view,  tlic  contr.ict 
would  be  a  collateral  contract,  and  not  being  in  writing  and  signed 
by  the  defendant,  or  some  ona  authorized  by  him,  the  plaintiff  cun^ 
not  recover,  and  your  verdict  sliould  be  for  the  defendant." 

To  which  refusal  of  the  court  to  charge  as  requested,  as  well  as 
to  the  said  charge  as  given,  the  plaintiff,  by  his  counsel,  excepted. 

The  petition,  the  charge  requested,  and  the  charge  given,  present 
the  single  question:  is  the  contract  alleged  one  to  answer  for  the 
debt,  default  or  miscaiiii^  of  another  ?  or  stating  the  quf^stion  in. 
snother  form:  is  it  colhiteral  or  an  original  underisking  ? 
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The  terms  of  the  statute  make  it  elear^  that  a  collateral  promiBe, 
or  one  to  answer  for  the  liability  of  another,  is  one  where  there  is 
a  debt  or  obligation  of  another  than  the  promisor,  for  whose  de- 
fault he  undertakes  to  bo  liable.  An  original  liability  of  another 
IS  the  foundation  of  the  collateral  liability  of  the  promisor.  We 
aooept  the  statement  of  the  law  by  defendant's  counsel  as  sub- 
stantially correct,  that  '*  where  it  is  expressly  agreed,  or  is  to  be 
implied  that  some  other  person  is,  or  is  to  become  liable  primarily, 
the  contract  is  collateral."  Numerous  cases  may  be  cited  illustrat- 
ing this  rule. 

Thus,  in  Hill  v.  Smith,  21  How.  283,  it  appeared  that  plaintiff 
had  so\d  laud  to  a  railroad  company,  the  jiriqp  of  which  was  paid 
in  stock  of  the  company,  which  the  defendant  guaranteed  should 
bo  at  par  within  three  years.  This  was  held  to  be  an  original  and 
not  a  collateral  contract. 

In  noticing  the  word  ^*  guaranty,"  which  was  used  in  that  con- 
tract, and  which  was  relied  on  as  importing  a  collateral  contract,  it 
is  said,  this  term  is  usually  applied  to  a  collateral  undertaking,  yet 
when  taken  in  connection  with  the  other  terms  of  the  instrument, 
the  contract  is  clearly  an  original,  independent  one. 

So,  in  Oreen  v.  Brooki*i8,  23  Mich.  74;  s.  c,  9  Am.  Rep.  T4., 
G.,  who  claimed  to  have  an  interest  in  a  2)atent  hay-fork,  verbally 
promised  B.,  in  consideration  that  he  should  take  two  shares  of  the 
capital  stock  of  a  company,  to  be  organized  to  deal  in  said  patented 
article,  and  t]ie  rights  under  said  patent;  that  such  shares  should 
not  cost  him  any  thing;  and  further  promised  that  as  soon  as  the 
company  should  be  organized  he  would  find  a  man  to  take  the 
shares  for  the  amount  of  the  note,  and  that  B.  should  not  be  at  any 
cost  or  expense.  It  was  held  that  this  promise  was  not  within  the 
statutes,  for  the  reason  that  it  was  not  an  undertaking  to  answer 
for  the  acts  of  anotlier.  There  was  no  debt  or  obligation  of  another 
to  answer  for,  therefore  it  was  an  original  contract 

This  question  was  fully  discussed  in  the  notes  to  Forth  v.  Stan- 
ion,  1  Wms.  Saunders,  211,  where  it  is  said:  **The  question  is. 
what  is  the  promise  f  Is  it  a  promise  for  the  debt,  default  or  mis- 
carriage of  another,  for  which  that  other  remains  liable  t 

If  wo  apply  this  fundamental  rule  to  the  case  before  us,  it  In- 
comes easy  of  solution.  The  defendant,  in  consideration  that 
plaintiff  would  subscribe  and  pay  $500  to  the  capital  stock  of  the 
company  of  which  he  was  president,  and  in  which  he  was  a  large 
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Stockholder,  agreed  that  the  plaintiff  should  receive  fifteen  per 
cent  on  the  amount  thus  invested,  within  one  year.  If  this  con- 
tract 13  not  within  the  statute  of  frauds,  the  plaintiff  is  entitled  to 
recover,  as  it  is  not  doubted  but  that  the  consideration  stated  is 
sufficient. 

Was  there  any  debt,  obligation  or  legal  duty,  express  or  imi)lied, 
owing  by  the  corporation  to  the  plaintiff  as  a  stockholder,  for  which 
the  defendant  undertook  to  answer  upon  default  of  tlie  corporation? 

The  obligations  legally  imposed  upon  the  corporation,  and  ui)on 
those  charged  with  the  duties  of  managing  the  corporate  business, 
in  favor  of  the  i)laintiff  as  a  stockholder,  were  only  such  as  were 
common  to  all  stockholders.  These  corporate  authorities  were 
bound  to  good  faith  and  to  reasonable  care,  skill  and  diligence, 
with  a  view  to  profit,  in  the  prosecution  of  the  business  of  the  cor- 
poration. If  profits  thereby  accrue,  it  becomes  the  duty  of  these 
authorities  to  declare  such  dividends  out  of  the  same,  from  time  to 
time,  as  the  nature  and  condition  of  tlie  business  should  warrant. 

The  defendant  did  not  undertake  to  answer  for  any  debt,  default 
or  miscarriage  by  tlie  corporation,  growing  out  of  a  failure  to  per- 
form any  of  these  duties.  Indeed  so  far  as  the  record  discloses,  all 
these  obligations  in  favor  of  the  plaintiff  have  been  faithfully  per- 
formed by  the  corporate  authorities. 

Most  clearly  therefore  it  appears  that  there  was  no  corporate 
contract,  express  or  implied,  for  which  defendant  made  himself  re- 
sponsible. '  His  contract  was  entirely  distinct  and  independent  of 
the  obligation  of  the  corporation  to  the  plaintiff.  The  corporation 
had  no  power  to  obligate  itself  in  advance  to  pay  to  plaintiff  as  a 
dividend,  or  otherwise,  the  sum  which  defendant  agreed  he  should 
receive  on  his  investment.  There  was  then  no  corporate  debt  or 
obligation,  express  or  implied,  to  pay  to  plaintiff  any  amount  on 
his  investment.  Defendant's  contract  was,  in  legal  effect,  essen- 
tially different  from  the  obligations  of  the  corporation  in  favor  of 
plaintiff  as  a  stockholder,  and  the  liability  created  was  wholly  inde- 
pendent of  any  default  by  the  coriioration.  It  was  not  an  under- 
taking to  answer  for  the  default  of  the  corporation. 

In  refusing  to  charge  as  requested,  we  think  the  court  erred. 
The  request  refused  was  specific,  and  was  based  upon  the  allega- 
tions of  the  i)etition.  The  plaintiff  was  entitled  to  have  it  given  to 
the  jury.  For  refusing  to  give  this  request,  the  judgment  must  be 
reversed. 
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We  do  not  thiuk  this  refusal  was  cured  by  the  charge  giTcn.  It 
contained  no  explanation  of  the  distinction  between  an  original  and 
a  collateral  promise  applicable  to  the  case  on  trial,  nor  any  infonmi- 
tion  as  to  the  duties  and  liabilities  of  the  corporation  as  the  founda- 
tion of  a  collateral  undertaking.  There  was  no  evidence,  so  far  as 
the  record  discloses,  tending  to  show  that  the  contract  was  collat- 
eral. The  issue  presented  no  such  question.  The  second  answer 
merely  alleged  that  the  promise,  "  set  forth  in  the  petition,"  wag 
a  special  promise,  not  in  writing.  This  was  an  issue  of  law.  The 
first  answer  was  a  denial  that  he  made  the  contract  set  forth.  The 
only  issue  of  fact  presented  waa  whether  the  contract  set  forth  waa 
proved.     If  so,  the  plaintiff  was  entitled  to  recover. 

This  issue  did  not  call  for  an  exposition  of  the  law  touching  col- 
lateral promises. 

It  is  claimed  that  the  charge  given  as  to  plaintiff's  right  to  re- 
cover on  an  original  contract  was  the  equivalent  of  the  request 
refused.  If  this  be  conceded,  then  the  court  is  placed  in  the 
anomalous  position  of  charging  and  refusing  to  charge  the  same 
proposition.  But  a  general  proposition,  abstractly  correct  though 
it  be,  cannot  be  regarded  as  curing  the  error  of  a  refusal  to  chai^ge 
a  specific  proposition,  applicable  to  the  case.  FiHj^,,  etc^  R.  Co. 
V.  Krouae,  30  Ohio  St.  222. 

Judgment  ret^ersed. 


Cook  v.  Slate  Compakt. 

(a8  0hio8t.]a6.) 
Etidencs  of  partnership  —  mercantUe  reports  —  dedlara/iaiu  of  third  persoia. 

The  exUtenoe  of  a  partnenlup  cannot  be  proved  b/  reporta  of  a  mefcantUe 
agency  or  the  oral  declaratlona  of  third  peraona.* 

ACTION  on  a  note.     The  opinion  states  the  point.    The  plaintiff 
had  judgment  below. 

J.  ff.  £  J.  A.  Clemmer,  for  plaintiff  in  error. 


*In  RUer  ▼.  James,  26  Kans.  231,  when  evidence  of  general  nnderstandUag  and  repofi 
bad  been  admitted  to  prove  a  partnerthlp,  In  addition  to  other  and  competent  triihafliK 
the  court  refused  a  new  trial. 
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J2.  CL  Pttgh  and  Wm.  H.  Fugh,  lor  defendants  in  error. 

White,  J.  The  court  erred  in  the  admission  in  evidence  of  the 
reports  of  the  mercantile  agency.  The  question  in  issue  was  whether 
Carter  Cook  was  a  member  of  the  firm  at  the  time  the  goods  were 
ordered  and  the  note  was  given  ;  or  if  he  was  not  a  partner  in  fact, 
▼kether  his  conduct  was  such  in  regard  to  the  transaction  that  the 
plaintiffs  were  authorized  to  charge  him  as  such  partner.  There  is 
nothing  in  the  evidence  to  show  that  the  defendant  authorized  these 
reports  or  was  in  any  way  connected  with  them.  They  cannot 
therefore  be  used  to  charge  him  with  liability.  So  also  is  the  testi- 
mony of  the  witness.  Waters,  incompetent  that  on  the  same  day  he 
got  the  order  he  inquired  at  the  store  of  Dunn  &  Witt,  who  were 
the  partners  in  the  firm  of  Hall  &  Cook,  and  was  informed  by  the 
book-keeper  that  Carter  Cook  was  one  of  the  partners.  If  ho  was 
ignorant  of  whom  the  firm  was  composed,  his  duty  was  to  make 
inquiry  of  those  he  was  about  to  credit,  and  not  of  strangers. 

[Omitting  minor  points.] 

Judgment  reversed  and  cause  remanded  for  new  trial. 


WooLEVER  V.  Stewart. 

08Ofalo8t.l4«.) 

CoMtUutioTud  law  ~^  requiring  fith'foay  in  dam  on  non^navigdble  stream  ^^ad^ 

terse  possession. 

One  wlio  ham  maiatained  a  dam  acrois  a  non-naTigable  atream  for  twent /.one 
yean  cannot  be  reqatxed  by  itatate  to  cooatruct  and  maintain  a  passage- 
wa/  oyer  the  same  for  fish. 

ACTION  for  materials  and  services  in  constructing,  by  the  order 
of  county  commissioners,  a  fish-way  over  a  dam,  under  a 
statute  directing  such  erection.  The  opinion  states  the  facts.  The 
plaintiff  had  judgment  below  on  demurrer. 

W.  P,  Hmoland  and  Simonds  d  Wade,  for  plaintiff  in  error. 

Korthway  £  Fflchy  for  defendant  in  error. 

BoYNTOK,  J.    We  think  the  court  erred  in  sustaining  the  demurrer 
of  the  plaintiff  below,  to  the  first  defense  of  the  answer. 
Vol.  XXXVIII— 72 
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It  appears  from  the  facts  stated  tlierein,  that  the  dam  oyer  which 
the  chute  or  passage-way  for  fish  was  constructed,  was  built  more 
than  fifty  years  ago,  and  that  the  defendant  and  those  tinder  whom 
lie  claimed  had  enjoyed  its  use  uniutemiptedly,  and  without  any 
comi)laint  from  upi)er  riparian  owners,  during  that  period  of  time. 
He  traced  his  title,  through  several  mesne  conveyances,  to  the  State 
of  Connecticut,  and  alleged  that  there  was  no  reservation  therein, 
or  limitation  upon  the  right  or  interest  that  they  purported  to  con- 
vey. The  river  across  which  the  dam  was  constructed  was  non- 
navigable.  .  No  compensation  was  awarded  for  any  injury  to  his 
property,  or  for  that  portion  taken  for  the  construction  of  the  chute. 

From  these  facts,  there  is  little  difficulty  in  solving  the  questions 
arising  upon  the  assignments  of  error.  For  if  it  be  granted  that 
the  upper  riparian  proprietors  of  land  on  a  non-navigjible  stream 
have  the  right  to  the  free  and  unobstructed  passage  of  fish  from  the 
waters  below  to  those  adjoining  their  lands,  or  where  they  own  the 
bed  of  the  stream,  to  the  waters  covering  such  bed,  it  is  a  right  that 
may  be  lost  by  adveree  use  in  another ;  and  the  uninterrupted  nse 
and  enjoyment  of  a  dam  across  such  stream,  in  the  assertion  of  a 
right  to  such  use,  continued  for  the  period  of  twenty-one  years,  are 
as  conclusive  of  the  right  to  such  enjoyment  in  the  future,  as  if  the 
same  were  acquired  by  grant.  The  right  of  the  upper  •owners  to 
the  free  passage  of  fish  up  the  river  to  their  fisheries  is  certainly 
no  higher  than  their  right  to  be  protected  against  injuries  resulting 
from  setting  water  back  upon  their  lands,  and  no  principle  seems 
to  be  more  firmly  settled,  than  that  the  exercise  of  such  right  ad- 
versely by  a  lower  owner  for  the  period  of  twenty-one  years  ripens 
into  the  right  to  continue  such  use,  although  none  in  fact  existed 
before.     Ang.  on  Water-courses,  §  208,  el  seq. 

The  right  by  such  use  becomes  vested,  and  is  as  fully  within  the 
protection  afforded  by  the  Constitution  against  legislative  interfer- 
ence as  any  other,  however  acquired.  Assuming  therefore  without 
deciding  the  point,  that  a  lower  owner  has  no  right  to  obstnict  the 
passage  of  fish  up  a  non-navigable  stream,  by  the  erection  of  a  dam 
across  the  same,  or  otherwise,  to  the  injury  of  those  above,  they 
alone  can  complain,  and  if  they  permit  an  adverse  enjoyment  to 
ripen  into  a  title,  the  right  to  cause  such  obstruction  to  be  removed 
IS  gone.  Carter  v.  Murcot,  4  Burr.  2162.  See  also,  Bridem  t. 
Cormican,  L.  R.,  3  App.  Cas.  666. 

This  is  the  condition  of  the  present  case.     The  right  to  the  unmo- 


JANUARY  TERM,  1880.  571 

Woolever  v.  Stewart. 

lested  use  of  the  dam  and  to  the  bed  of  the  stream^  at  the  time  the 
chnte  or  passage-way  was  constructed,  and  at  the  time  the  statute 
was  enacted,  was  the  private  property  of  the  defendant  below.  It 
therefore  could  be  taken  from  him  only  by  observing  the  require- 
ments of  the  Constitution.  To  the  extent  his  property  was  taker 
for  public  use,  he  was  entitled  to  compensation,  and  unless  required 
for  such  use  it  could  not  be  taken  at  all.  Much  less  could  the 
legislature  require  him  to  perform  labor  upon  it,  or  be  at  any  ex- 
pense in  fitting  it  for  public  enjoyment.  The  act  of  January  31, 
1871,  under  which  the  passage-way  was  constructed,  seems  founded 
on  the  doctrine  that  the  right  of  the  owner  of  the  dam  to  construct 
the  same  across  the  river,  although  he  may  own  to  the  thread  of 
the  stream,  is  subject  to  the  implied  limitation  that  he  keep  open  a 
sufficient  passage-way  for  fish  to  the  water  above  ;  and  cases  were 
cited  in  argument,  from  Massachusetts,  which  recognize  such  lim- 
itation to  be  well  established  in  that  Commonwealth,  whatever  the 
rule  may  be  elsewhere. 

On  the  other  hand,  there  are  many  well-considered  cases,  which 
deny  the  existence  of  any  such  limitation  where  the  stream  is  non- 
navigable,  and  the  adjoining  owner's  boundary  extends  to  the  thread 
of  the  stream.  Hargrave  Law  Tr.  5;  People  v.  Platiy  17  Johns. 
211;  8  Am.  Dec.  382  ;  State  v.  <?fe;i,  7  Jones  (N.  C),  321.  We 
need  not  determine  in  the  present  case  which  line  of  decisions  is 
correct,  when  applied  to  a  dam  newly  erected,  as  the  unconstitu- 
tionality of  the  act  when  applied  to  the  facts  stated  in  the  answer 
is  clearly  established.  If  there  was  an  implied  obligation  resting 
on  the  owner  of  the  dam,  to  keep  a  way  open  for  the  passage  of 
fish  to  the  waters  above,  it  was  for  the  benefit  of  the  upper  owners, 
and  for  them  only;  and  if  they  suffered  an  adverse  use  to  ripen 
into  an  adverse  right,  the  right  thus  acquired  could  neither  be 
destroyed  nor  impaired  by  legislation.  Cooley's  Const.  Lim.  362, 
and  note. 

[Omitting  minor  points.  ] 

Judgment  reversed  and  cause  rema7ided  for  further  proceedings. 
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Melvin  V.  Weiaht. 

06  Ohio  St.  184.) 

Slander —  iodnmg, 

A  false  charge  of  sodomy  is  not  slaDderoua  in  itself. 

AOTION  of  slander.     The  opinion  states  the  case.    The  defend* 
ant  had  judgment  below. 

H.  T,  Van  Fleet,  for  plaintiff  in  en'or. 
Scofield  &  Johnatotiy  for  defendant  in  error. 

BoTNTON,  J.  The  original  action  was  one  of  slander,  the  peti- 
tion in  which  charged  the  defendant  with  maliciously  speaking  of 
and  concerning  the  plaintiff,  in  the  presence  of  others,  words  im- 
puting to  him  an  act  of  sodomy.  A  demurrer  to  the  petition  was 
sustained,  and  judgment  given  for  the  defendant.  On  error  to  the 
District  Court,  the  judgment  of  the  court  of  common  pleas  was 
affirmed.  The  object  of  the  present  proceeding  in  error  is  to  re- 
verse both  judgments.  We  fully  agree  with  counsel  for  the  plaint- 
iff, that  the  words  spoken  of  his  client  were  of  the  grossest  and 
most  scandalous  character.  It  would  be  difficult  to  put  into  words, 
a  charge,  which,  if  believed,  would  more  certainly  exclude  from 
society  the  one  against  whom  the  same  was  made,  or  more  snrelv 
expose  him  to  public  odium  and  disgrace.  Formerly,  in  England, 
the  offense  was  deemed  of  a  nature  so  heinous,  that  the  delicacy 
of  the  common  law  would  not  permit  it  to  be  named  in  its  indict- 
ments.    4  Bl.  Com.  215. 

But  notwithstanding  this,  the  act  itself  has  never  been  declared 
a  crime  in  Ohio.  Nor  has  it  ever  been  enacted  that  an  imputation 
that  a  i)erson  is  guilty  of  such  act,  however  untrue  and  malicious, 
shall  lay  the  foundation  for  an  action  of  slander.  It  may  be,  and 
quite  likely  is,  true,  that  this  want  of  statutory  regulation  upon 
the  subject  has  resulted,  in  the  one  case,  from  a  reluctance  to  be- 
lieve that  a  human  being  could  be  found  sufficiently  depraved  to 
perpetrate  so  foul  an  act;  and  in  the  other,  so  reckless  of  another*8 
rights  as  to  charge  the  existence  of  such  act,  without  the  most  on* 
doubted  proof  of  its  truth. 
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However  this  may  be,  the  fact  remains  that  no  statutory  regula- 
tion upon  the  subject  exists,  and  from  this  it  follows  that  the  words 
set  out  in  the  petition  are  not  in  themselves  actionable,  and  conse- 
quently, unaided  as  they  are  by  matter  showing  special  damage, 
lay  no  foundation  for  recovery,  unless,  because  of  the  character 
of  the  act  imputed  by  them,  they  are  held  to  constitute  an  ex- 
ception to  the  general  rule.  See  HoUingsworth  v.  Shaw,  19  Ohio 
St.  430.  This  precise  question  was  before  the  commission  in 
Davis  V.  Broton,  27  id.  326,  where  it  was  held  that  no  such  excep- 
tion prevailed. 

To  this  ruling  we  are  inclined  to  adhere.  Some  members  of  the 
court  in  view  of  the  heinous  character  of  the  charge,  and  of  its  di- 
rect and  certain  tendency  to  degrade  and  exclude  from  decent 
society  the  person  against  whom  the  same  is  made,  would  have  in- 
clined to  regard  the  injury  as  one  which  the  law,  now  existing,  is 
adequate  to  redress,  while  the  remaining  members  are  of  the  opin- 
ion that  Davis  v.  Brown  was  correctly  decided. 

We  are  all  agreed  however  that  that  case  ought  not  to  be  over- 
ruled. If  injustice  may  result,  as  doubtless  it  may,  from  adhering 
to  the  rule  there  asserted,  the  remedy  is  with  the  legislature. 

It  would  be  an  easy  matter  to  make  sodomy  a  crime,  or  to  give 

the  party  wrongfully  charged  with  committing  it  a  right  of  action 

against  his  accuser. 

Jtulgmetit  affirmed. 


fTHiOK  Oektbal  Live  Ikstjrakcb  Cokpab^t  v.  Ghbbyes. 

06  Ohio  St.  901.) 

Immrane^  —  I'^e  —  ewid&nee  —  dedarations  of  insured  a9  etgainst  h&nefleiary. 

On  application  of  hasband  and  wife  the  husband's  life  was  Insured  for  the 
wife^B  benefit.  In  the  application  tlie  insured  stated  that  he  liad  had  no 
Mmmmmm  or  sicknen  in  the  last  seven  yearn.  The  policy  was  conditioned  to 
be  void  if  the  statements  in  the  application  were  not  in  all  respects  trne. 
In  an  action  by  tlie  wife  on  the  policy,  hdd^  that  declarations  by  the  insured 
prior  to  the  application,  to  the  effect  that  he  had  been  cured  of  a  cancer  about 
a  year  before,  were  incompetent.* 

In  argument  to  the  jury  coansel  cannot  read  and  comment  on  matter  not  in 
evidence,  irrelevant  and  prejudicial.     {See  note,  p.  578.) 

•  Omtra :  DUUbet  t.  Hcmt  Life  Ine,  Co,  (09  N.  T.  S68),  <S5  Am.  Rep.  ISIL 
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ACTION  on  a  policy  of  life  insurance  on  the  life  of  Charles  R 
Cheever.  The  head-note  and  opinion  show  the  facts.  The 
pamphlet  read  to  the  jury,  and  referred  to  in  the  opinion,  contained 
such  passages  as  the  following  : 

"Qualities  op  a  Good  Agent.  The  public  generally  fonna 
its  opinion  of  a  life  insurance  company  by  its  acquaintance  with  its 
agents.  The  good  agent  appreciates  this  fact ;  and  also  that  men 
will  judge  of  the  whole  system  of  life  insurance  by  him.  He  has 
high  ideas  of  his  work.  He  looks  upon  it  as  benefiting  the  party 
assured  by  giving  to  him  quiet  of  mind ;  by  inducing  habits  of 
economy,  sobriety  and  forethought ;  by  setting  before  him  an 
honorable  motive  to  action  and  enterprise ;  and  by  leading  him 
to  the  discharge  of  a  sacred  duty.  He  considers  that  his  efforts  are 
helping  to  rid  the  community  of  poverty  and  its  frequent  attend- 
a.its,  vice  and  crime  ;  and  also  that  he  is  strengthening  the  sinews 
of  social  life  by  every  policy  he  obtains  ;  and  what  is  more,  that  he 
is  befriending  the  poor  and  needy,  wiping  sorrow  from  eyes  dimmed 
with  tears,  and  deserving  the  tribute  of  gratitude  awarded  to  one  of 
old  :  '  When  the  ear  heard  me,  then  it  blessed  me  ;  and  when  the 
eye  saw  me,  it  gave  witness  to  me  ;  because  I  delivered  the  poor 
that  cried,  and  the  fatherless,  and  him  that  had  none  to  help  him. 
The  blessing  of  him  that  was  ready  to  perish  came  upon  me,  and  I 
caused  the  widow's  heart  to  sing  for  joy.' 

"Agents  should  cultivate  the  acquaintance  of  the  clergy  and  by 
every  suitable  means  endeavor  to  secure  their  influence.  In  most 
cases  a  minister  will  give  a  note  of  introduction,  or  a  general  letter 
commendatory  of  the  agent  and  the  company.  Often  too  a  pastor 
will  furnish  a  list  of  the  members  of  his  parish  who  are  most  likely 
to  insure.  It  is  of  great  importance  to  effect  an  insurance  ujwn  the 
minister's  life.  If  you  are  associated  with  Sunday-schools,  churches, 
or  any  other  organization,  avail  yourself  of  the  acquaintance  it  will 
give  you. 

"  When  a  death  occui*s  in  a  community,  especially  if  the  i>arty  be 
assured,  and  where  it  is  of  great  advantage  to  the  surviving  members 
of  a  family,  particulars  may  be  profitably  obtained,  and  the  cir- 
cumstances commented  upon.  Perhaps  the  relatives  and  friends 
may  be  induced  to  insure.  Very  few  communities  do  not  funiish 
examples  where  a  life-policy  upon  a  deceased  parent  would  have 
been  a  god-send  to  the  afflicted  household.  It  is  not  only  proper  to 
refer  to  such  cases,  but  an  agent  is  not  fulfilling  his  duty  if  he  does 
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not  interpret  and  apply  such  providences  as  a  warning  against  the 
neglect  of  life  insurance.  Sudden  death  gives  especial  point  to  such 
appeals." 

Maithews,  Ramsey  <&  Matthews,  for  plaintiff  in  error. 

E.  S.  Tfiroopy  C.  />.  Robertson  and  /.  J/.  Jordan,  for  defendant 
in  error. 

BoYNTOK,  J.  As  the  case  will  go  back  for  a  new  trial,  we  have 
deemed  it  necessary  to  consider  only  two  assignments  of  error. 

1.  Did  the  court  err  in  rejecting  the  letter  given  to  Dr.  Gratigny 
by  Charles  E.  Cheever,  and  the  letter  of  Job  S.  Haworth  with 
Cheever's  memorandum  thereon  ?  Although  the  letter  of  Cheever 
bears  the  date  of  January  1,  1870,  it  evidently  was  written  January 
1,  1871,  as  Cheever's  address  at  the  foot  of  the  letter  bears  the  date 
of  December  31,  1870,  and  the  case  shows  that  Dr.  Gratigny  was 
not  consulted  prior  to  August  of  that  year.  There  is  no  doubt  that 
the  letter  and  memorandum,  if  admissible,  tended  to  prove  that 
Cheever  had  had  "  sickness  and  disease "  during  the  seven  years 
pnor  to  July  31,  1871,  the  date  at  which  the  insurance  was  effected, 
and  for  which  he  had  received  medical  treatment  from  several  physi- 
cians. B.ut  the  testimony,  we  think,  was  incompetent.  The  ipsur- 
ance  was  in  terms  effected  for  the  sole  benefit  of  the  plaintiff 
below.  The  testimony  rejected  consisted  of  declarations  of  Charles 
R  Cheever,  made,  it  is  true,  prior  to  the  time  the  insurance  was 
effected,  but  not  und<5r  circumstances  at  all  affecting  the  rights 
subsequently  acquired  under  the  policy,  by  the  i)laintiff  below. 
When  the  letter  was  written,  or  the  memorandum  made,  Cheever 
could  not  have  been  acting  as  her  agent.  They  were  not  the 
declarations  of  a  sick  person  in  relation  to  his  present  condition,  as 
they  related  to  a  state  of  facts  already  past.  Fraternal  Mutual  Ins. 
Co.  V.  Applcgate,  7  Ohio  St.  297.  They  were  not  a  part  of  the  res 
gestcB  of  any  act  or  fact,  then  transpiring,  Avhich  they  tended  to 
characterize  or  explain.  Swift  v.  Massachusetts  M.  L.  Ins.  Co., 
G3  X.  Y.  18G  ;  s.  c,  20  Am.  Rep.  522.  They  neither  accompanied 
nor  were  explanatoi^  of  an  act  performed  by  Cheevei*.  Hence  as 
respects  the  rights  of  the  wife,  they  were  tlie  declarations  of  a 
stranger.  There  is  no  doubt  that  where  evidence  of  an  act  done 
by  a  party  is  admissible,  his  declarations  made  at  the  time  explana- 
tory of  the  act  and  tending  to  elucidate  it,  are  also  admissible  as  a 


576  OHIO, 

Unioa  Centiml  LUfo  hisanmee  ComfUkj  ▼.  CheewK 

part  of  the  re^  ^^^^69.  But  it  is  only  where  same  act  is  itself  rele* 
vant  and  material^  and  to  iichich  the  declarations  relate,  and  which 
they  tend  to  explain,  that  they  become  competent.  Morrill  t. 
Foster,  33  N.  H.  358.  The  effect  of  the  declarations  offered  was, 
that  Cheever  formerly  and  about  a  year  before,  had  been  sick  of 
cancer,  and  was  cured  by  Dr.  Gratigny.  This  was  but  a  naked 
declaration  concerning  a  past  transaction  or  fact,  and  wholly  un- 
availing to  bind  or  affect  any  one  except  the  declarant  himself. 
Granting  this,  counsel  for  the  plaintiff  in  error  contend  that  sach 
declarations  were  admissible  to  prove  that  at  the  time  the  ^yplica* 
tion  was  made,  Cheever  knew  that  the  representations  were  false, 
and  therefore  fraudulent.  But  it  is  qitite  immaterial  whether  he 
was  or  was  not  aware  that  the  representations  were  fitlse.  The  par- 
ties to  the  policy  stipulated,  that  if  the  representations  or  any  of 
them,  were  untrue  the  policy  should  be  void,  and  the  court  gave  to 
the  company  in  its  instruction  to  the  jury  the  full  benefit  of  this 
stipulation.  JEtna  Life  Ins.  Co.  v.  Franoey  91  U.  S.  510.  Knowl- 
edge of  the  falsity  of  the  representations  being  an  immaterial  fiict, 
there  was  no  error  in  rejecting  the  testimony  offered  to  show  it. 

But  we  are  of  the  opinion  that  the  permission  to  ooonael  for  the 
plaintiff  below,  against  the  objection  of  the  defendant,  to  read  to 
the  jury  and  comment  thereon,  the  pamphlet  prepared  by  the 
secretary  of  the  company  for  use  by  its  agents,  was  an  abase  of  dis- 
cretion preventing  a  fair  trial.  It  had  been  offered  in  evidence  and 
upon  objection  withdrawn.  It  was  permitted  to  be  read  by  counsel 
to  "illustrate  his  argument."  It  will  be  noticed  that  it  was  not 
even  prepared  by  the  company  which  issued  the  policy  on  the 
application  alleged  to  contain  the  false  answers  to  the  questions 
relating  to  the  prior  sickness  of  the  subject  insured.  It  therefoie 
could  have  had  no  iniiuenco  upon  the  oonduct  of  the  agents  of  the 
company  to  which  the  application  was  made. 

In  Legg  v.  Drake,  1  Ohio  St.  287,  it  was  held,  that  connsel  had 
the  right  by  way  of  argument  or  illustration  to  read  a  pertinent 
quotation  or  extract  from  a  work  on  science  or  art,  as  well  as  from  a 
classical,  historical,  or  other  publication,  because,  as  was  there 
stated,  it  would  make  no  difference  whether  repeated  by  eoonsel 
from  recollection,  or  read  from  a  book ;  but  that  it  iroald  be  an 
abuse  of  privilege  to  make  the  right  thus  to  do  tke  pretenae  of 
getting  improper  matter  before  the  jury. 

To  the  rule  there  stated  wo  fuller  adhere.    The  matter  rand  or 
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stated  ehould  be  pertinent  to  the  subject  of  inquiry,  and  iso  far  cal- 
culated to  elucidate  it,  as  to  aid  the  jury  in  a  better  understanding 
of  the  evidence  jxroduccd  at  the  trial.  The  matter  read  to  the  jury 
and  commented  on  in  the  case  before  us  was  not  of  .this  character. 
The  question  in  issue  related  wholly  to  the  truth  or  falsity  of  the 
statements  of  the  subject  insured,  contained  in  the  application  re- 
specting his  previous  condition  of  health.  The  matter  contained 
in  the  pamphlet  had  no  possible  bearing  upon  that  subject.  It  was 
iBed  with  directions  and  suggestions,  well  calculated  to  excite 
prejudice  against  a  company  resorting  to  such  methods  to  secure 
additions  to  its  policy-holders,  and  to  draw  the  minds  of  the  jury 
away  from  the  matter  in  dispute,  ahd  subject  them  to  influences 
entirely  foreign  to  the  case.  It  contained  not  a  word,  tending  to 
show  whether  Cheerer  had  been  sick  or  diseased  during  the  seven 
years  prior  to  the  application  for  insurance,  which  was  the  sole 
question  under  investigation. 

In  the  selection  of  jurors  care  is  not  only  taken  to  obtain  persons 
entirely  impartial,  and  free  from  any  bias  resulting  from  previously- 
formed  opinions,  but  the  law  carefully  guards  them,  during  the 
progress  of  the  trial,  from  the  approach  of  the  least  improper  in- 
fluences which  are  calculated  to  affect  their  judgment.  They  are 
sworn  in  all  cases  to  tvj  the  issue  jomed,  and  to  render  a  true 
verdict,  according  to  the  law  and  the  evidence  given  in  the  case. 
The  law  has  established  well-defined  rules  determining  the  admissi- 
bility of  evidence,  one  of  which  is  that  the  evidence  offered  must 
correspond  with  the  allegations,  and  be  confined  to  the  point  in  issue. 
All  hearsay  evidence  is  excluded.  The  jury  must  receive  the  evidence 
from  witnesses  under  oath  ;  it  being  the  right  of  the  party  prosecuting 
or  defending,  to  have  the  trial  conducted  according  to  the  established 
usage  of  the  common  law.  If  a  juror  possesses  personal  knowledge 
of  a  f act,pertinent  to  the  issue,  he  must  be  sworn  as  a  witness,  before 
any  benefit  can  be  derived  to  either  party  by  the  knowledge  thus 
jK>sse88ed.  These  are  some  of  the  safeguards  the  law  throws  around 
the  rights  of  parties  litigant,  while  undergoing  judicial  inquiry ; 
and  it  is  easy  to  see  that  they  would  be  of  little  avail,  if  during  the 
progress  of  the  trial,  and  with  the  sanction  of  the  court,  their  effect 
could  be  destroyed  or  evaded  by  the  latitude  of  speech  or  comment 
which  the  law  accords  to  counsel.  Pacts,  of  which  no  proof  is 
offered  and  no  presumption  arises,  are  legally  outside  of  the  case, 
and  cannot  be  brought  before  the  jury  under  any  pretense  whatever. 
Vol.  XXXVIII  —  73 
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This  is  held  by  numerous  eases  besides  those  cited  in  argoment 
Tucker  v.  Henniker,  41  N.  H.  317  ;  Rolfe^.  Bumford,  66  Me.  564 ; 
Berry  Y.  State,  10  Ga.  611 ;  Dicker^ony.  Burke,  25  id.  225 ;  Koelga 
V.  Guardian  Life  his.  Co.,  67  N.  Y.  638. 

In  Bain  y.' Wilson,  10  Ohio  St.  14,  it  was  held  to  be  error  for  the 
court  to  base  a  charge  to  the  jury  on  a  state  of  facts  purely  con- 
jectural, and  as  to  which  it  affirmatively  appears,  no  erideDoe  was 
given  at  the  trial.  In  the  course  of  the  opinion,  it  was  said  that 
^'the  judge  must  confine  himself  in  his  remarks  to  the  law  and 
evidence  in  the  case.  So  far  from  being  under  any  obligation  to 
call  the  attention  of  the  jury  to  a  conjectural  state  of  facts,  it  would 
be  highly  improper  for  him  to  do  so."  See  also.  Walker  v.  Stetson, 
14  Ohio  St.  90.  The  reason  of  this  rule  is  very  obvious,  and  is  thus 
stated  :  "  Jurors  are  constantly  inclined  to  look  to  the  opinion  of 
.  the  judge  for  instruction  as  to  what  is,  and  what  is  not  evidence ; 
when  he  tells  them  to  determine  a  given  problem  from  the  evidence 
before  them,  they  can  hardly  do  otherwise  than  infer,  that  in  his 
judgment,  there  is  evidence  upon  which  their  verdict,  when  given, 
may  rest."    Id. 

It  is  but  another  application  of  the  same  process  of  reasoning,  to 
say,  that  when  the  court  below  permitted  counsel  for  the  plaintiff  to 
read  and  comment  upon  the  pamphlet  of  instructions  to  agents, 
issued  by  the  defendant,  the  jury  might  justly  infer  that  the 
court  was  of  the  opinion  that  the  matter  thus  read  and  commented 
on,  might  properly  affect  their  verdict.  The  testimony  given  re- 
specting the  disease  of  which  Cheever  died,  was  more  or  less  conflict- 
ing. Some  of  the  medical  witnesses  were  of  the  opinion  that  he 
died  of  a  recurrence  of  the  alleged  cancerous  ailment  treated  by  Dr. 
Gratigny,  while  others  were  of  the  opinion  that  death  was  caused 
from  a  distinct  and  independent  disease,  originating  after  the  policy 
took  effect,  and  that  the  sore  or  tumor  upon  the  neck  did  not  amount 
to  sickness  or  disease,  as  those  terms  ai'e  commonly  understood.  In 
view  of  this  conflict  in  the  testimony,  wo  do  not  sec  how  the  read- 
ing of  the  pamphlet  to  the  jury  could  be  otherwise  than  prejudi- 
cial to  the  defendant  to  the  extent  of  preventing  a  fair  triaL 

Judgment  reversed,  and  a  neto  trial  ordered. 


Nora  BT  THK  Rkfortbr.  -  In  Lego  v.  Drdke^  1  Ohio  St.  886,  the  propoattioo  ma  to  ntd 
from  Youatt's  work  on  Veterinary  Surgery.  (This  was  the  work  excluded  from  a'tfwitf 
in  Harria  v.  Panama  R,  Co.,  8  Boew.  7.)  The  reading  was  fortiidden.  The  oooit  oa 
appeal  said:  *'It  is  not  to  be  denied  but  that  a  pertinent  quotation  or  extmct  from  a 
work  on  science  or  art,  as  weU  as  from  a  claBSJcal,  historical  or  other  publication,  may  tf 
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wij  of  aisument  or  illustration  be  not  only  admissible,  but  sometimes  highly  proper. 
JLnd  It  would  seem  to  make  no  difference  whether  it  was  repeated  by  counsel  tiom  racol- 
lectioD  or  read  from  a  book.  It  would  be  an  abuse  of  this  privilege,  however,  to  make  it 
the  pretense  of  getting  improper  matter  before  the  juiy  as  evidence  in  the  cause."  Out 
it  not  appearing  from  the  bill  of  exceptions  that  the  passage^proposed  to  be  read  had  any 
relevan<7  to  the  cause,  or  came  within  the  appropriate  and  legitimate  scope  of  argument, 
it  did  not  appear  that  the  party  was  injured  by  its  exclusion,  and  the  court  refused  to  re- 
verM  on  this  ground     So  what  was  said  on  this  point  was  obiter. 

In  BeO'  V-  Oourvofsier,  9  C  &  P.  S6d,  counsel  proposed  to  read  to  the  Jury  on  the  argu- 
ment some  observations  of  a  Judge  in  another  case,  upon  the  nature  and  effect  of  drcum- 
•taotial  evidence.  This  was  allowed  on  the  ground  that  counsel  might  adopt  and  utter 
them  as  his  own  sentiments  and  a  jMirt  of  his  speech.  But  reading  such  matter  is  very 
different  from  reading  scientific  opinions.  Every  man  has  a  right  to  form  opinions  on  such 
matters.  It  is  mere  philosophy .  They  are  not  matter  of  expert  knowledge.  But  matters 
of  expert  knowledge  ought  to  be  brought  within  the  sanctions  of  evidence.  In  People  v 
Andennn^  44  Cal.  70,  however,  even  the  reading  of  reported  cases  to  the  Jury  in  argument, 
as  a  general  rule,  was  pronounced  "objectionable,"  and  it  was  said  it  "  ought  not  to  be 
tolerated.  Its  usual  effect  is  to  confuse  rather  than  to  enlighten  the  Jury."  Still  the 
court  in  that  case  deemed  the  matter  discretionary  in  the  comt,  and  reversed  the  Judg- 
ment because  the  Judge  had  told  the  Jury  that  the  reading  was  improper  and  was  calcu- 
lated to  mislfiftd  them! 

In  CUy  of  Ripon  v.  BitJtelt  80  Wis.  614,  the  question  was  on  the  admission  of  surg^ical  trea- 
tises in  evidence.  The  court  said  it  was  urged  that  they  were  improperly  admitted,  and 
should  only  liave  been  allowed  to  be  read  In  argument,  and  that  "  such  perhaps  may  be 
the  general  rule.**  But  their  admission  was  approved.  This  therefore  is  not  an  authority 
upon  the  point  in  question. 

In  CfmunnivweaUh  v.  TTflso'i,  1  Gray,  887,  Shaw,  C.  J.,  held  that  scientific  books  cannot 
be  read  in  argument  to  the  Jury.  He  said:  ' *  Facts  or  opinions  on  the  subject  of  insanity, 
as  on  any  other  subject,  cannot  be  laid  before  the  Jury  except  by  the  testimony  under 
oath  of  persons  skilled  in  such  matters.  Whether  stated  in  the  language  of  the  court,  or 
of  (he  counsel  in  a  former  case,  or  cited  from  tho  works  of  legal  or  medical  writers,  they 
are  still  statements  of  fact,  and  must  be  proved  on  oath.  The  opinion  of  a  lawyer  on  such 
a  question  of  fact  is  entitled  to  no  more  weight  than  that  of  any  other  person." 

This  was  reiterated  by  the  samo  great  Judge,  in  Ashworth  v.  Kittridoe,  12  Cush.  198. 
He  there  said:    '*  Where  books  are  thus  offered,  they  are  in  effect  used  as  evidence,  and 
the  substantial  objection  is  that  they  are  statements  wanting  the  sanction  of  an  oath; 
and  the  statement  thus  proposed  is  made  by  one  not  present  and  not  liable  to  cross-ex- 
amination.   If  the  same  author  were  cross-examined,  and  called  to  state  the  grounds  of 
his  opinion,  he  might  himself  alter  or  modify  it,  and  it  would  be  tested  by  a  comparison 
with  the  opinions  of  others.     Medical  authors,  like  writers  in  other  departments  of 
science,  have  their  various  and  conflicting  theories,  and  often  defend  and  sustain  them 
with  ingenuity.    But  as  the  whole  range  of  medical  literature  is  not  open  to  persons  of 
oommon  exjwrience,  a  passage  may  be  found  in  one  book  favorable  to  a  particular  opin* 
ion  when  perhaps  the  same  opinion  may  have  been  vigorously  contested  and  perhaps 
triumphantly  overthrown,  by  other  medical  authors,  but  authors  whose  works  would  not  be 
likely  to  be  known  to  counsel  or  client  or  to  court  or  Jury.    Besides,  medical  science  has 
its  own  nomenclature,  its  technical  terms  and  words  of  art,  and  also  common  words  used 
in  a  peculiar  manner,  distinct  from  their  received  meaning  in  the  general  use  of  the  lan- 
guage     From  these  and  other  causes,  persons  not  versed  in  medical  literatiu^,  though 
having  n  good  knowledge  of  the  general  use  of  the  English  language,  would  be  in  danger, 
without  an  interpreter,  of  misapprehending  the  true  meaning  of  the  author.    Whereas  a 
medical  witness  would  not  only  give  the  fact  of  his  opinion  and  the  grounds  on  which  it 
Is  formed  with  the  sanction  of  his  oath,  but  would  also  state  and  explain  it  in  language  in- 
telligible  to  men  of  common  experience."    (This  proves  a  violent  presumption,  in  prac- 
tice, we  think.)    ^  If  it  be  said  that  no  books  should  be  read,  except  works  of  good  and 
astabUshed  authority,  the  difficulty  at  once  arises  as  to  the  question,  what  constitutes 
'good  authority?  *  more  especially  whether  it  is  a  question  of  competency  to  be  decided  by 
the  ooort.  whether  any  particular  book  shall  be  received  or  rejected;  or  a  question  of 
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wei^t  of  teBtimoDj,  to  that  any  book  may  be  read,  leaviD^  its  welskU  fbree  and  effect 
to  the  jury .  Either  of  the  altematiTes  would  be  attended  with  obTioiis  if  not  InnqKraUe 
objecMona."  This  is  eertalalj  verj  strong  reasonintr  against  the  admiarion  of  such  bools 
Ib  evidence  88  wen  as  against  the  reading  of  them  as  part  of  an  aigumcBt. 

In  State  v.  Hofft,  46  Onuk  880,  a  murder  case,  it  was  held  that  staadanl  medlesi  woits 
fm  iBsanfty  may  be  read  to  the  Jury  by  the  counsel  for  the  accused,  on  the  qaestfop  of  IriB 
lasani^.  The  court  said :  "The  plea  of  insanity  interposed  in  behalf  of  peraons  indicted 
is  supported  by  the  testimony  of  persons  iHio  by  study  of  books  and  men  have  eotltled 
themselves  to  speak  as  experts  in  that  science.  By  way  of  vindication  of  their  rfgjht  to  be 
heard  as  instructors  of  the  jnrj,  they  usuaOy  preface  their  testimony  by  a  statement  of 
the  extent  of  tiielr  experience  in  the  treatment  of  persons  afflicted  with  disease  of  the 
mind,  and  the  time  given  to  the  reading  of  treatises  upon  insanl^  written  by  men  of  wide 
experience  and  aeknoMiedged  abili^  in  the  treatment  of  such  diseases;  their  optoioo  ■ 
the  result  of  observation  of  men  and  reading  of  books.  And  in  this  jurisdiction  for  a  Umg 
series  of  years  counsel  have  been  permitted  to  read  to  the  Juiy,  as  a  part  of  their  aiga- 
ment  upon  this  part  of  their  case,  extracts  from  such  treatises  as  by  the  testinxNiy  of  ex- 
perts have  been  accepted  by  the  profession  as  authority  upon  that  subject,  sndi  treatises 
as  have  helped  to  form  the  opinion  expressed  by  the  expert.  Tlie  practioe  hf  repeCiUoa 
has  hardened  into  a  rule;  a  rule,  upon  the  continued  existence  of  whlcb  oonnsel  for  the 
accused  in  the  case  before  us  had  a  right  to  rely,  the  abrogation  of  which  by  the  roliog 
complained  of  may  have  been  a  surprise.  The  question  is  not,  ahall  sodii  reading  be  now 
for  the  first  time  permitted?  it  is,  shall  It  now  for  the  first  time  be  fortiUdea  wxthont 
notice?  We  think  that  privileges  hitherto  granted  to  persons  in  like  drcomslanoes  with 
the  accused  should  not  be  denied  to  him,  to  his  possible  prejudice." 

This,  it  win  be  seen,  is  based  on  the  idea  of  fixed  and  ancient  custom,  and  not  npoa 
principle.  Looxxs,  J.,  dissenting  (Park,  C.  J.,  concurring  with  him),  said:  Thm  eudmkm 
of  the  book  at  the  trial  "was  correct  in  principle,  because  the  snbjeet-aatter  betonged 
exclusively  to  the  realm  of  fact  and  not  of  law.  It  was  a  matter  of  evidence  to  be  gifca 
to  the  jury  under  the  sanction  of  an  oath,  and  sut^ect  also  to  tiiat  other  most  impoctsat 
test  of  truth,  the  ri^xt  of  cross-examination.  Hiis  wholesome  principle  oqgtat  not  to  be 
sacrificed  except  for  most  cogent  reasons.  And  what  reason  is  given  tn  this  imtanre? 
Only  that  a  different  practice  has  for  some  ^ears  previdled.  Not  a  practioe  ever 
tloned,  directly  or  indirectly,  by  this  court,  nor  one  which  has  general^  beei 
by  the  judges  on  the  Circuit  as  of  binding  force  in  law,  but  rather  as  subject  to  the  < 
tion,  which,  it  is  true,  has  been  usually  exercised  in  fiaror  of  the  accused  in  capital  trials 
But  as  I  nnderstand  it,  the  practice  has  been  under  important  limitations  not  cxtattss,  or 
at  least  not  stated  in  this  case.  It  has  been  usual  first  to  inquire  of  some  alUieaB  on  the 
stand  as  an  expert,  whether  the  book  to  be  afterward  read  f^m  was  recocnlapd  bj  ex- 
perts as  a  standard  authority  on  the  subject.  Were  this  foundation  laid,  the  practice  of 
reading  would  be  shorn  of  most  of  its  mischief.  And  so  it  would  if  it  was  sabject  to  the 
discretion  of  the  court.  But  the  majority  opinion  unfortunate  reoogulnss  no  diseretioa 
In  the  court.**  **  It  is  easy  to  see  what  mischief  may  remit  from  an  umestikted 
license  to  counsel  to  read  such  books  as  counsel  choose  to  read,  if  only  tiiej  relate  to  the 
case .  Books  may  be  crazy  as  well  as  men,  and  all  sorts  of  tfaeorlea  relatlvn  to  rmiKmt^ 
billty  for  crime  are  advocated  in  books.**  "It  maybe  suggested  thai  there  was  in  the 
present  case  no  need  of  having  any  expert  testify  as  to  the  authority  ct  *  Raj's  Medical 
Jurisprudence  of  Insanity,*  because  it  was  so  well  known .  But  the  principle  required  it, 
because  courts  do  not  take  judicial  notice  of  standard  medical  or  scieiAtUie  works,  sad  the 
standard  worics  of  to-day  may  not  long  continue  su<±,  owii^  to  new  dfaooveries  and  sd> 
Tancing  knowledge.**  The  judge  then  reviews  the  anthorfties  and  oondndet  that  the  ral- 
fng  below  was  correct.  He  cites  Luning  r.  State,  1  Chandler  (Wis.),  m,  and  Wade  v. 
DeWitt,  20  Tex.  SOg,  holding  that  the  matter  is  discretionary  In  the  court.  Hie  ressontsg 
of  this  opinion  would  tend  to  make  such  books  competent  evidence,  but  It  is  strong  la  o^ 
position  to  the  idea  that  what  is  not  evidence  can  be  read  to  the  jury. 

In  Curtis  v.  State^  86  Ark.  884,  the  proposal  was  to  read  to  the  jury  iStub  fltalate  dcAnfaiK 
the  different  degrees  of  murder .  The  court  said :  "  The  court  may.  In  Its  dtacraUcB.  per' 
Bit  counsel  to  read  law  to  the  jury  in  a  criminal  case,  but  it  is  its  pmituoe  to  dsbenntoe 
whether  the  law  proposed  to  be  read  Is  applicable  to  the  Cscts  of  the  case.    Tlie  matter  flf 
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nadiiiy  Uv  to  the  juiy,  as  part  of  the  aisunant.  Is  under  the  atooretloa  and  oontrol  of  the 
court,  and  Its  mlings  in  the  matter  are  not  subject  to  MTiew  nnlesB  Jta  discretion  is  abused 
to  the  pcejudioe  of  the  accused.    Shaekeifoni  v.  State,  S8  Adc.  fi88.  '* 

In  Huffman  r.  diclc.  77  N.  C.  55,  tlie  court  gave  an  ezceUeut  discuarion  of  the  subject  as 
IoIIowb:  *'  In  addressing  the  Jury  the  coanael  for  the  defendants  iosiated  that  the  paraly- 
sis was  cansed  bj  hjrsterla  to  which  the  plaintiflt  was  subject.  He  then  proposed  to  read 
*o  the  Juiy  extracts  from  Hammond's  Worlc  *  to  show  that  the  sgrmptoms  teiAlfled  to  by 
one  of  the  witnesses  were  common  in  hysteria,  and  also  for  the  purpose  of  showing  that 
this  disease  was  one  of  the  existing  causes  of  paralysis.'  The  case  also  states  that  *  the 
counsel  did  not  propose  to  read  the  book  as  evidence  but  as  a  part  of  hJsaifiiimient.'  His 
honor  refused  to  aUow  it  to  be  read,  stating  that  it  was  not  admisGible  for  any  purpose. 
The  question  is  Dot  whether  the  book  was  Insdmissible  for  any  purpose  as  stated  by  his 
honor  within  the  hitter  part  of  his  rullng>  but  whether  it  was  admissible  for  the  purposes 
indiraterl  by  the  defeodant's  oounsei  to  wit:  '  to  sliow  that  the  symptoms  testified  to  by 
one  ot  the  witnesses  were  common  in  hysteria  and  that  this  latter  disease  was  one  of  the 
SKdtfaag  causes  of  paralysis.*  How  this  could  be  done  without  making  the  lK>ok  evidence 
of  the  truth  of  the  facts  contained  in  it,  and  also  evideuce  to  corroborate  the  professional 
opinion  of  the  phjrsiclan,  it  is  hard  to  conceive.  In  such  works  the  argument  is  based 
upon  tlie  Caccs  stated,  and  the  aigumeat  and  the  facts  are  so  blended  that  the  counsel  can- 
not well  est  the  benefit  of  the  one  without  the  benefit  of  the  other. 

**  Tlie  physician  on  examination  in  this  case  had  the  right  to  refresh  his  knowledge  by 
leferrlng  to  standard  works  in  his  profession,  but  his  evidence  must  be  his  own,  inde- 
pendent of  the  works.  He  cssnot  rsad  a  medical  work  to  the  Jaty;  how  then  can  the 
eoansal  do  it?  If  this  practice  were  allowed  many  of  our  cases  would  soon  come  to  bo 
tried,  not  upon  the  sworn  testimony  of  living  witneaies,  but  upon  publications  not  written 
■nder  oath.  But  whether  read  as  evidence  or  argument  the  work  was  inadmissible.  The 
disdnction  between  books  that  can  and  cannot  be  read  is  now  pratty  ^eU  deftned  and  es- 


^*It  is  only  necessary  now  to  draw  so  much  of  the  line  of  distinction  as  is  applicable  la 
»se  and  exdudes  the  book  proposed  to  be  read.  If  the  work  is  read  it  must  be  to 
prove  the  truth  of  the  facts  contained  In  it  and  the  Justness  of  the  conclusions  which  the 
aiith;:^  draws  ftom  those  facts.  But  if  medicine  is  a  science  (and  it  claims  to  be  such)  it 
helonga  to  that  dass  called  '  inductive  sciences.  *  Such  treatises  are  based  on  data  con- 
stantly shifting  with  new  discoveries  and  more  accurate  observatkm,  so  that  whnt  is  con- 
sidered a  soond  indnction  to-day  becomes  an  unsound  one  to  morrow.  The  medical  work 
wfaidi  was  *  a  standard  *  last  year  beoomes  dbsoleto  this  year.  Even  a  second  edition  of 
the  wwk  of  the  same  author  is  so  changed  by  the  subsequent  dlscov^y  and  grouping  to. 
gether  of  new  facta,  that  what  appeared  to  be  a  logical  deduction  in  the  first  edition  be- 
comes an  unsound  one  in  the  next.  So  that  the  same  author  at  one  period  may  be  cited 
against  himself  at  another.  The  authors  of  such  works  do  not  write  under  oath;  the  books 
themselvas  are  therefore  often  speculative,  sometimes  mere  compilations,  the  la>pi*eBt  form 
of  secondary  evidence;  and  as  the  authors  cannot  be  examined  under  oath,  the  authorities 
on  which  they  rely  cannot  be  investigated,  nor  their  process  of  reasoning  be  tested  by 
cman  ewamlnation.  Such  writings  are  nothing  more  nor  less  than  hearsay  proof  of  that 
wfaicfa  living  witnesses  oould  be  produced  to  prove.    Whart.  on  Ev.,  f  665. 

^  The  reasons  however  for  rejecting  medical  works  and  others  of  the  inductive  dass.  do 
not  apply  to  books  of  what  are  known  as  the  *  exact  sciences,'  where  the  conclusions  are 
reached  from  fixed,  certain,  and  unvarying  data  partaking  of  the  character  of  mathe- 
matical dflmonstnition,  and  by  process  too  abstruse  to  be  explained  or  even  understood  in 
many  cases  by  the  witnesses.  It  Is  unnecessary  to  say  more  of  this  class  of  books,  as  the 
hook  In  question  does  not  belong  to  it. 

*'  We  have  seen  that  Hammond*s  Work  could  not  be  read  as  sobstantlve  tes^mony,  and 
ft  was  so  held  In  the  case  of  Melvin  v.  EauUy,  1  Jones,  386.  Nor  could  it  or  any  part  of  it 
be  read  as  a  part  of  the  argument  of  counsel .  It  sounds  plausible  to  say,  you  do  not  read 
It  as  evidence,  hot  that  you  rand  and  adopt  It  as  a  part  of  your  argument.  Bntinsodo- 
Ing  the  oounsei  reaUy  obtains  from  it  all  the  benefits  of  substantive  evidence  fortified  by 
its  '  standard*  character.  He  first  proves  by  the  medical  expert  that  the  work  is  one  of 
h4|^  chasneter  and  snthodty in  the  proCessioa,  and  then  he  s^ysto  the  Jmy,  *here  Is  a 
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book  of  high  BtandlDg,  wiittAn  by  one  who  has  devoted  his  talents  to  the  ttuidj  and  ex- 
planation of  this  special  subject  of  nervous  dtgeaaes  He  exprc—ns  my  views  with  m 
iiiiicii  more  force  than  I  can,  that  I  will  read  an  extract  from  his  worlc  and  adopt  it  s»  s 
part  of  my  argument.*  It  Is  e\ident  that  the  effact  of  this  mancsuvre  is  to  corToborste 
the  testimony  of  the  medical  expert  or  other  witnesses  by  the  authorit f  of  a  great  nsme 
teiitifying,  but  not  under  oath,  to  the  same  thing  as  the  expert,  but  with  this  difTerenoe, 
that  the  author  has  not  heard  the  evidence  upon  which  the  expert  based  his  opinion. 

"The  medical  expert  himself  may  cite  standard  authorities  in  his  profession  as  snttain- 
ing  his  views,  and  Uien  they  may  be  put  in  evidence  by  the  oppoabag  side  to  discredit  him. 
but  he  caonot  read  them  either  as  evidence  or  argument,  nor  can  the  counsel  offering 
them.  1  Whart.  on  Bv.,  SS  438,  605, 607 ;  CommontoeaUh  v.  WUmn^  1  Oray,  837 ;  Ripon  v. 
BUtle,  ao  Wis.  614;  12  Cush.  198;  1  Qreenl.  on  Ev. ,  ft  486.  note.'' 

Whatever  may  be  thought  of  the  competency  of  such  books  as  evidence,  we  thlnlt  that 
on  principle,  if  not  by  the  weight  of  authority,  they  cannot  be  read  to  the  jury,  as  a  mat- 
ter of  course,  unless  they  are  first  put  in  evidence. 


Board  op  Education  v.  McLan^dsborough. 

(86  Ohio  St.  287.) 

ConstUtUionallatD — statuis  relieving  public  officer  from  UabiUtf. 

The  legislature  may  relieve  a  public  officer  from  liability  for  pablic  moneyi 
that  have  been  stolen  from  him  without  his  fault. 

ACTION"  to  enjoin  a  tax.  The  legislature  passed  an  act  reliering 
a  school  district  treasurer  and  his  sureties  from  liability  for 
school  district  moneys  stolen  from  the  treasurer,  and  authorizing 
the  school  board  to  lay  and  levy  a  fresh  tax  for  the  deficiency. 
The  plaintiff  had  judgment  below. 

Cunningham  £  ffollingsworth,  for  plaintiff  in  error. 

J.  M,  Esiep,  for  defendant  in  error. 

Okey,  J.  In  Stale  v.  Harper,  6  Ohio  St.  607,  it  was  settled, 
that  the  felonious  taking  and  carrying  away  the  public  moneys  in 
the  custody  of  a  county  treasurer,  without  any  fault  or  negligence 
on  his  part,  docs  not  discharge  him  and  his  sureties,  and  cannot  be 
set  up  as  a  defense  to  an  action  on  his  official  bond.  The  bond 
involved  in  the  consideration  of  this  case  is  not  different  in  legal 
effect  from  the  bond  in  Harper's  case.  In  Harper's  case  however 
the  question  presented  in  this  case  was  in  no  way  involved,  that  is 
whether,  where  such  an  officer  has  lost  public  funds  without  any 
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fault  on  his  part^  it  is  within  the  power  of  the  general  assembly  to 
proTide  that  the  loss  thus  sustained  shall  be  made  to  rest  on  the 
people  to  whom,  .the  money  belonged^  and  not  on  an  unfo]i^nate 
Out  blameless  officer. 

That  the  taxing  power  is  a  legislative  power  admits  of  no  doubt. 
Lima  y.  IfcBrtde,  34  Ohio  St.  338-350.  And  any  limit  to  this 
power  must  be  found  in  the  Constitution  itself.  Without  under- 
taking to  enumerate  or  define  those  limitations^  we  are  clear  tliat 
the  act  in  question  m  this  case  does  not  fall  within  any  of  them^ 
nor  does  the  act  violate  a  provision  common  to  both  State  and 
Federal  constitutions  against  impairing  the  obligations  of  contracts. 
Bonds  like  thiSjT  where  the  deficit  is  of  the  same  character  as  in 
this  case;  are  prosecuted  in  the  name  of  the  State,  Hunter  v.  ^Mercer 
Co.,  10  Ohio  St.  515,  and  the  legislature  undoubtedly  has  authority 
to  release  obligations  which  could  only  be  thus  prosecuted.  Indeed 
it  is  difficult  to  fix  any  limit  to  the  power  of  the  general  assembly 
in  this  respect,  where  the  funds  so  lost  were  raised  by  taxation, 
which,  as  we  have  said,  is  clearly  a  legislative  power. 

Counsel  have  cited  no  case  in  which  such  power,  under  a  Con- 
stitution like  ours,  has  been  denied,  and  we  have  found  no  siich 
case.  People  v.  Supervisor,  16  Mich.  254,  and  Bristol  v.  Johnson, 
34  Mich.  123,  were  placed  entirely  on  a  provision  in  the  Constitu- 
tion of  that  State  which  is  not  contained  in  our  Constitution,  and 
which  provision,  it  was  held,  forbids  such  release  by  the  legislature. 
And  the  rule  referred  to  in  the  beginning  of  this  opinion  as  to  civil 
actions  against  the  officer,  where  the  funds  in  his  hands  have  been 
lost  without  his  fault,  is  stated  by  Judge  Dillon*  in  the  same  way, 
bat  he  adds  that  such  officer  will  not  be  liable  if  he  has  been 
"relieved  from  this  responsibility  by  statute."    1  Dill,  on  Mun« 

Corp.  296. 

Judgment  reversed. 


State  v.  Telephone  Company. 

(86  Ohio  St.  2M.) 

Tebffraph  ampang  —  statutory  cot^ruction  —  pviblUc  pcUcg  -*  patent  * 

Undet  a  statate  enacting  that  telegraph  oompanles  shall  receive  dlBpatchea 
from  and  for  other  telegragh  lines,  and  from  and  for  indiridaals,  and  trans- 
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mit  them  with  impartiality  and  good  faitb,  a  oootract  between  a  teleplionc 
company  and  the  owner  of  telephone  instraments  providing  that  the  compaoy 
in  the  nse  of  the  instraments  shall  discriminate  as  Iwtween  telegraph  eom- 
panle9»  is  void  as  against  public  policy.  {See  note,  p.  567,) 
The  use  of  a  patented  article  devoted  to  public  use  is  sabject  to  comtrol  bf 
State  iQgifilatioa  where  the.  public  weliajre  demands  U. 

MOTION  for  mandamus.  The  relator,  American  Union  Tele- 
graph Company,  is  a  corporation  of  New  York,  doing  business 
m  Ohio  and  elsewhere.  The  relator,  Baltimore  and  Ohio  Bailroad 
Company,  is  a  corporation  of  Maryland,  doing  business  in  Ohio 
and  elsewhere,  and  using  telegraphic  facilities  furnished  by  the 
American  Union  Telegraph  Company.  Both  rehitors  have  offices 
in  Columbus,  Ohio.  The  respondent,  Columbus  Telephone  Com- 
pany, is  a  corporation  of  Ohio,  doing  business  in  Columbus.  The 
respondent.  Western  Union  Telegraph  Company,  is  a  corporation 
of  New  York  doing  business  in  Ohio  and  elsewhere,  and  liaviog  an 
office  at  Columbus.  The  respondent,  Bell  Telephone  Company,  is 
a  corporation  of  Massachusetts,  and  is  the  owner  of  letters  patent 
on  the  instruments  it  uses  and  controls.  The  American  Bell  Tele- 
phone Company  entered  into  a  contract  with  the  Cohimbns 
Telephone  Company,  granting  to  the  latter  the  use  of  its  mstru- 
ments,  but  providing  that  the  Western  Union  Telegraph  Company 
should  perform  all  telegraphic  transmissions  in  connection  with 
such  use.  The  relators  prayed  for  mandamus  that  the  respondents 
should  put  up  and  maintain  a  telephone  for  the  accommodation  of 
the  relators.     The  opinion  states  other  facts. 

J.  H.  Collins,  for  relators. 

MatthewSy  Ramsey  <6  Matthews,  for  Columbus  Telephone  Cai 
and  W.  U.  Telegraph  Co. 

McIlvaine,  C.  J.  [Omitting  a  minor  inquiry.]  Title  2, 
chapter  4  of  the  Revised  Statutes  of  Ohio,  from  section  3454 
to  section  3470,  prescribes  the  powers  and  duties  of  magnetic 
telegraph  companies,  and  section  3471  of  the  same  chapter  provides 
"  the  provisions  of  this  chapter  shall  apply  also  to  any  company 
organized  to  construct  any  line  or  lines  of  telephone.,  and  every  such 
company  shall  have  the  same  powers  and  be  subject  to  the  same 
restrictions  as  are  herein  prescribed  for  magnetic  telegraph  com- 
panies,^   . 
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AooLong  the  powers  conferred  upon  magiietio  telegraph  companies 
is  the  right  to  occapj  public  roads  and  other  public  grounds^  and 
the  power  of  eminent  domain^  and  among  their  duties  are  the  fol- 
lowing, as  prescribed  in  section  3462,  as  amended  April  15,  1880, 
namely:  "  Every  company  incorporated  or  unincorporated,  operating 
ft  telegraph  line  in  this  State,  shall  receive  dispatches  from  and  for 
other  telegraph  lines,  and  £rom  and  for  any  individual ;  and  on 
payment  of  its  usual  charges  for  transmitting  dispatches,  as 
established  by  the  rules  and  regulations  of  the  company,  shall 
transmit  the  same  with  impartiality  and  good  faith,  under  a  penalty 
of  one  hundred  dollars  for  each  case  of  neglect  or  refusal  to  do  so, 
to  be  recovered  with  costs  of  suit  by  civil  action,  in  the  usual  name 
and  for  the  benefit  of  the  person  or  company  sending  or  forwarding 
or  desiring  to  send  or  forward  the  dispatch." 

This  section  when  construed  in  connection  with  section  3471, 
above  quoted,  makes  it  the  duty  of  the  Columbus  Telephone  Com- 
pany to  receive  dispatches  from  and  for  telegraph  lines,  by  the  very 
words  of  the  statute  ;  but  if  not,  such  duty  toward  the  relators  and 
each  of  them  is  embraced  in  the  succeeding  clause,  "and  from  or 
for  any  individual."  The  word  "individual"  is  here  used  in  the 
sense  of  person,  and  embraces  artificial  or  corporate  persons  as  well 
as  natural.  The  dispatches  so  received  "  from  or  for,"  must  be 
transmitted  "with  impartiality,"  that  is,  without  discrimination, 
either  in  respect  to  persons  or  in  the  time  or  manner  of  transmis- 
sion. 

Such  being  the  nature  of  the  duty  imposed  upon  the  Columbus 
Telephone  Company  by  the  statute,  it  cannot  shield  itself  from  the 
performance  thereof,  by  any  self-imposed  restrictions  contained  in 
the  stipulations  of  a  contnict  with  the  American  Bell  Telephone 
Company,  by  which  the  right  to  use  the  instruments  or  license  of 
the  latter  company  was  acquired.  The  Columbus  Telephone  Com- 
pany was  bound  to  acquire  from  the  American  Bell  Teleplione 
Company  such  rights  in  its  instruments  and  patent  (or  to  provide 
itself  by  other  means  of  all  such  facilities),  as  were  necessary  to  dis- 
charge its  duties  to  the  public,  as  prescribed  in  the  statute  ;  other- 
wise it  had  no  right  to  engage  in  the  business  of  operating  a  system 
of  telephones  to  all. 

We  do  not  mean  to  say,  that  as  between  the  Columbus  Telephone 
Company  and  the  American  Bell  Telephone  Company,  the  right  to 
control  the  receipt  and  delivery  of  telegraph  messages  might  not 
Vol.  XXXVIII  —  74 
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have  been  reserved  to  the  latter  company ;  bat  we  do  hold,  that  no 
Buch  right  could  be  reserved  whereby  the  relators  could  be  deprived 
of  the  use  of  the  system  of  telephones  organized  and  managed  by 
these  telephone  companies,  either  jointly  or  severally. 

And  in  regard  to  the  American  Bell  Telephone  Company,  it  is 
enough  to  say,  after  what  has  already  been  said  in  relation  to  the 
Columbus  Telephone  Company,  that  it  cannot  be  permitted  to 
operate  a  lino  or  system  of  telephones,  in  this  State,  and  in  the  face 
of  the  statute  either  directly  or  through  the  agency  of  licensees, 
without  impartiality,  or  in  other  words,  with  discriminations  against 
any  member  of  the  general  public  who  is  willing  and  ready  to 
comply  with  the  conditions  imposed  upon  all  other  patrons  or 
customers,  who  are  in  like  circumstances.  And  all  contracts  in  con- 
travention of  the  public  policy  of  this  State,  as  declared  in  chapter 
4  of  the  Revised  Statutes,  above  referred  to,  must  be  declared  void 
and  of  no  effect. 

It  is  claimed  that  the  statute  above  referred  to  cannot  control  or 
invalidate  the  contract  in  question,  because  the  exclusive  right  to 
make,  vend,  and  use  these  telephone  instruments  is  vested  by  the 
assignment  of  letters-patent,  under  an  act  of  Congress,  in  the 
American  Bell  Telephone  Company;  and  that  it  is  not  within  the 
power  of  a  State  to  impair  the  right  so  secured.  In  our  opinion, 
this  statute  is  not  the  subject  of  constitutional  infirmity. 

While  it  is  true,  that  letters-patent  secure  a  monopoly  in  the 
thing  patented,  so  that  the  right  to  make,  vend,  or  use  the  same  is 
vested  exclusively  in  the  patentee,  his  heirs  and  assigns,  for  a 
limited  period,  it  is  not  true  that  a  right  to  make,  vend,  or  lue 
the  same  in  a  manner  which  would  be  unlawful  except  for  the 
letters-patent,  thereby  becomes  lawful,  under  the  act  of  Congress, 
and  beyond  the  power  of  the  States  to  regulate  or  controL 

This  doctrine  is  fully  discussed  and  settled  in  Jordan  t.  Overnert* 
of  DayioHy  4  Ohio,  295,  and  Patterson  v.  Kentucky,  97  U.  S.  5(n. 
The  dactrine  of  these  cases  may  be  stated  thus:  the  right  to  enjo} 
a  new  and  useful  invention  may  be  secured  to  the  inventor  and  pro- 
tected by  national  authority  against  all  interference;  but  the  use  oi 
tangible  property  wliich  comes  into  existence  by  the  application 
of  the  discovery  is  not  beyond  the  control  of  State  legislation 
simply  because  the  patentee  acquires  a  monopoly  in  his  disoovenr. 
'*  The  sole  operation  of  the  statute  is  to  enable  him  to  prevent 
others  from  using  the  products  of  his  labors  without  his  consent; 
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but  his  own  right  of  using  is  not  enlarged  or  affected."  The  proi>- 
erty  of  an  inventor  in  a  patented  machine,  like  all  other  property, 
lemains  sabject  to  the  paramount  claims  of  society,  and  the  manner 
of  its  use  may  be  controlled  and  regulated  by  State  laws  when  the 
pnblic  welfare  requires  it. 

It  appears  to  us,  as  a  proposition  too  plain  to  admit  of  argument, 
that  where  the  beneficial  use  of  patented  property,  or  any  species 
of  property,  requires  public  patronage  and  governmental  aid,  as  for 
instance,  the  use  of  public  ways  and  the  exercise  of  the  right  of 
eminent  domain,  the  State  may  impose  such  conditions  and  regula- 
tions as  in  the  judgment  of  the  law-making  power  are  necessary  to 
promote  the  public  good. 

As  respects  the  Western  Union  Telegraph  Company,  we  are  of 
opinion  that  no  case  has  been  made  whicli  will  justify  a  judgment 
against  it;  but  as  to  the  respondents,  the  Columbus  Telephone 
Company  and  the  Bell  Telephone  Company,  the  writ  of  mandamus 
prayed  for  should  be  made  peremptory. 

Judgment  accordingly. 


Non  BT  THK  Bbpobtbr.— In  SUiJtt  ex  rel.  Ameriean  Union  TeUgraph  Co,  r.  BeU  TeU' 
phone  Company  of  Mtnouri,  St.  Louis  Circuit  Court,  there  was  an  application  for  man- 
domtis  to  oompel  the  defendant  to  connect  the  plaintiff's  oflBce  with  its  vrires,  and  give  it 
the  use  of  telephonic  facilities.    The  defendant  contended  that  it  could  not  be  compeUed 
to  do  BO,  because  hj  the  terms  of  its  license  from  th6  patentee  of  the  invention  it  was  for- 
bidden to  connect  with  anj  teleirraph  office  or  i>ermit  any  telegraph  company  to  become 
one  of  its  subscribers.    The  court  observed:    **  Bearing  in  mind  that  the  respondent 
series  the  public  as  a  common  carrier  of  messages,  not  by  keeping  offices  and  agents  of 
its  own  to  which  the  entire  public  may  resort,  but  by  applying  instruments  to  private 
resideiices  and  offices,  and  thereby  enabling  Its  subscribers  to  communicate  directly  with 
each  other,  it  becomes  etldent  that  this  clause  of  the  contract,  if  enforced  as  a  valid 
provision,  would  compel  the  respondent  to  discriminate  against  a  class  of  individuals  or 
corporations  engaged  in  a  particular  calling,  to  the  extent  of  denying  them  any  telephonic 
facilities  whatsoever.    In  other  words,  a  corporation  created  under  the  laws  of  this  State, 
and  endowed  with  large  privileges,  among  others  with  the  right  to  appropriate  private 
pmperty  (presumptively  on  the  theory  that  such  a  corporation  Is  a  public  servant),  is  oom« 
pelted  by  the  natural  operation  of  this  provision  of  the  contract  to  withhold  facilities  for 
the  transaction  of  business  from  one  class  of  dtlsens  which  It  accords  to  others.    In  my 
judgment,  this  clause  of  the  contract  is  Indefensible  when  called  in  question  by  any  peru 
son  or  corporation  injuriously  affected  thereby.    In  so  far  as  the  contract  between  the 
respondent  and  the  patentee  compels  the  former  to  discriminate  against  one  class  of  its 
would-be  cujtomers,  and  to  deny  them  the  same  privll^es  and  service  which  It  accords  to 
others,  the  contract  is  invalid.    It  is  not  jxiesible  to  admit  the  principle  that  a  railroad. 
telegrafib  or  telephone  company  may  avoid  the  performance  of  any  part  of  the  paramount 
duty  they  owe  to  the  entire  public,  by  contract  obligations  which  they  may  enter  into, 
even  with  the  patentee  of  an  invention.    If  the  principle  were  conceded.  It  is  quite  obvious 
that  anch  eoiporations  might  readily  avoid  the  performance  of  any  public  duty  that  be- 
came Inoonvenient  or  burdensome.    It  would  become  possible  to  discriminate  at  pleasure 
both  agaiwwt  individuals  or  classes.**    **  If  the  relator,  owing  to  the  peculiar  nature  of  its 
as  a  telegraph  company,  shall  attempt  to  make  such  use  of  the  telephone  as  the 
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respondent  seems  to  anticipate,  the  question  as  to  the  legality  of  each  use  can  on|r  be 
tried  and  determined  when  the  emergency  arises  and  in  some  appropriate  fonn  of  pro- 
ceeding." 

In  LouigvQU  Tranter  Co,  v.  Am.  JHtt.  TeU^i^hont  Co,<,  LouisviUe  Ghaooety  Gooit,  it 
was  held  that  the  employment  of  a  telephone  company  is  public,  and  such  a  compaqr  i» 
bound  to  serre  the  public  without  discrimination.  The  plaintiffs  were  proprietors  of  piil^ 
2Ic  omnibuses  and  carriages  and  the  defendants  were  a  telephone  company  and  also  pnK 
prietorsof  public  carriages.  The  defendants  were  restrained  from  removing  their  tele- 
phones from  the  plaintiffs'  offices,  and  from  refusing  to  transact  the  plaintifh*  tdephooft 
business,  pursuant  to  a  contract  between  tho  parties.  The  court,  EIdwabob.  chaaoellor. 
said:  "  The  real  contention  between  the  plaintiff  and  defendant  is  confined  to  their  car- 
riage and  coupe  services ;  defendant  insisting  that  as  against  plaintiff,  a  rival  in  that  bosi- 
ness,  it  has  the  right  to  a  monopoly  in  tho  use  of  its  own  telephonic  methods  of  comma* 
nicating  and  receiving  orders  for  coupes;  that  a  mere  rival  in  one  branch  of  its  baslDesa 
cannot  force  it  to  afford  it  the  facilities  which  it  has  provided  for  another  branch  of  ita 
business.  Upon  tho  facts  appearing  upon  the  petition  and  affidavits  of  plaintiff,  it  is  the 
opinion  of  the  court  that  defendant  is  engaged  in  two  distinct  employments — one  in  oper 
ating  a  telephonic  exchange,  and  the  other  in  operating  a  carriage  or  coupe  service. 
Plaintiff  and  defendant  are  not  rivals  In  the  former  business,  and  as  to  that  part  of 
defendant's  business  It  occupies  the  same  position  toward  plaintiff  as  tt  does  toward 
the  rest  of  the  public ;  that  defendant  is  a  gvani  public  servant,  and  as  such  is  bound 
to  serve  the  general  public,  including  plaintiff,  on  reasonable  terms,  with  Impattiaip 
ity;  that  defendant  Is  governed  by  the  principles  of  the  law  of  conunon  carrieis.  See 
Bennett  v.  Button^  10  N.  H.  4SI ;  New  Enoland  Express  Co.  v.  Maine  Central  A. 
R.  Co  ,  57  Me.  188;  s.  c,  2  Am.  Rep.  •81;  Sandford  v.  Railroad  Co.'M  Peen.  9L 
881 ;  and  McDujBHc  v.  Railroad^  Bti  N.  11. 447;  s.  c  ,  13  Am.  Bep.  TS;  Munn  ▼.  IVin€4t,  4 
Otto,  113.  The  principles  announced  in  opinion  by  Judge  Thatkb,  in  American 
Union  Telegraph  Co.  v.  Bell  Telephone  Co.,  should  determine  this  controversy.  The 
mere  fact  that  defendant  may  possess  dual  powers,  and  is  operating  or  carrying  on  twe 
distinct  kinds  of  business,  cannot  exempt  it  from  the  general  rules  governing  such  corp^ 
rations,  with  reference  to  the  general  public ;  and  to  determine  the  rights  oC  the  plaintif, 
defendant  must  be  considered  as  a  telephone  company  and  as  a  transfer  compa^j'-  ^^<** 
ClaxUm^a  Admr.  v.  Lcxinfjton  and  Big  Sandy  R.  R,  Co.,  13  Bush,  638.  The  law  most 
adapt  itself  to  the  new  subjects  that  are  brought  within  the  range  of  judicial  action.  And 
coiuts  must  reason  by  analogy  from  things  that  are  settled,  in  order  to  establish  princi' 
pies  to  govern  things  that  are  unsettled.  4  Am.  Law  Reg.  (N.  S.)  IlKl  The  rule  that  defend- 
ant is  bound  to  servo  all  the  public  alike,  under  like  circumstances,  is  tho  one  appUad  by 
the  court  in  this  case,  and  plaintiff  is  a  part  of  the  public,  and  defendant,  as  to  its  teie* 
phonic  business,  is  a  distinct  person  from  itself  as  a  transfer  c<»npany,  so  far  as  the  rights 
of  others  are  to  be  determined.  The  rights  of  plaintiff  do  not  depend  upon  contract,  but 
the  general  principles  before  stated.  Defendant  had  a  right  to  terminate  its  contract  with 
plaintiff,  but  as  it  holds  out  as  the  servant  of  the  public.  It  must  act  with  perfect  inpar> 
tiality  toward  its  customers.*' 

On  the  other  hand,  in  American  £apid  Telegraph  Co.  r.  Connecticut  TeUphmu  Ou 
Connecticut  Supreme  Court  of  Errors,  February,  1882,  the  defendant  had  purchased  trosa 
a  Massachusetts  company,  owning  tlie  patent,  the  right  to  use  its  magnetic  telephone 
tern  for  a  certain  period,  on  the  condition  that  it  should  not  permit  telegraph  com| 
to  use  the  system  unless  they  had  purchased  the  right  of  the  Massachuaetts  compaoy.  A 
statute  of  Connecticut  provides  that  every  telephone  company  shall  impartiaUy  peivitt 
persons  and  corporations  to  transmit  speech  through  its  wires  by  its  instmmentt. 
plaintiff,  not  having  purchased  the  right,  sued  to  compel  the  defendant  to  permit  it  to ' 
the  system .  Held,  that  the  action  would  not  lie.  The  court  said :  ' '  The  petltkwec  Inaiste 
that  the  respondent  has  offered  its  services  to  the  public  as  a  common  carrier  of  j 
speech ;  that  it  has  thereby  made  itself  the  servant  of  the  public,  and  baa  aobjerted 
to  the  operation  of  the  general  law  which  compels  all  such  aerranta  to  aem 
impartially,  regardless  of  the  limitations  placed  upon  Its  use  of  the  inetramenta.  Bat 
property  of  the  American  Bell  Telephone  Company  In  its  patent  la  absolute  and  ezderi 
it  can  rent  or  sell  it  in  whole  or  In  part :  it  can  refuas  to  make  or  use  or  to  aBow  aay  < 
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«toe  to  make  or  uie  the  telephone  deicribed  Id  it ;  or  ft  can  make  and  sell  ouo  and  no 
more,  and  put  such  restrictions  as  it  pleases  upon  the  time,  place  and  manner  of  usln^ 
that ;  and  it  was  the  privilege  of  the  Ck>nneotieut  Telephone  Company  to  purchase  from  it 
-even  the  moat  limited  right  to  use  one  or  more  of  its  instruments;  and  it  is  not  within  the 
pover  of  the  court  either  to  enlarge  or  diminish  the  purchase .    In  this  respect  the  position 
-ot  the  GonnecCicat  Telephone  Company  is  quite  unlike  that  of  railroad  companies  which 
have  in  the  exercise  of  their  reapecUTO  f  rancbises  voluntarilj  undertaken  hj  contract  to 
put  limitations  upon  the  use  of  property  absolutely  their  own  and  discriminate  In  fkvor 
<A  certain  applicants  for  transportation ;  unhke  that  of  proprietors  of  grain  elevators,  who 
have  been  declared  to  be  warehousemen,  and  as  such  to  have  brought  themselves  within 
ihe  power  of  the  legislature  to  regulate  their  tolls  and  compel  them  to  render  impartial 
service  to  applicants  for  storage;  and  unlike  that  of  railroad  companies,  which  have  un- 
'dartaken  to  bind  themselves  by  contract  not  to  do  on  behalf  of  the  public  the  service,  tho 
doing  of  which  was  the  consideration  upon  which  they  received  valuable  franchises/^  As 
to  the  statutory  provision  the  court  said:    **  The  utmost  reach  of  this  is  to  require  them 
to  make  an  impartial  use  of  such  rights  or  privileges  as  they  possess;  if  their  system  is 
-earrted  into  effect  by  instruments  which  are  not  the  subjects  of  a  patent,  and  they  so  con- 
dact  their  business  as  to  become  common  carriers  of  speech,  they  are  to  ser\'n  applicants 
with  impartiality;  or  If  it  is  carried  into  effect  by  patented  instruments,  of  which  patents 
tliey  are  the  owners,  the  same  remit  is  to  fcAow:  but  if  It  is  carried  into  effect  by  instru- 
ments which  are  the  subjects  of  a  patent  which  is  the  property  of  a  resident  of  another 
^8tate,  and  from  whom  they  are  able  to  purchase,  not  instruments  themselves  but  only  a 
fight  to  the  tenqwrary  use  thereof,  subject  to  conditions  and  limitations,  they  are  only 
(equired  to  give  impartially  to  applicants  the  use  of  the  full  measure  of  the  right  whk^ 
<hey  have  been  able  to  procore.'* 
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Oontraet  —  wager  —  rescUHon  —  $t<Uute, 

CL  sold  «nd  delivered  to  H.  a  horse  upon  Ids  written  agreement  to  pay  $140  one 
day  after  the  re-election  of  G.  as  president  of  the  United  States,  but 
ooDditioned  to  be  void  if  G.  was  not  re-elected.  Before  election  H.  tendered 
the  horse  to  C  and  demanded  back  his  agreement,  bat  C.  refused  to  receive 
the  horse  or  deliver  up  the  agreement,  and  H.  retained  the  horse  as  bailee. 
O.  being  re-elected, C.  demanded  the  price, and  H.  refusing,  but  being  ready 
«nd  willing  to  return  the  horse,  C.  sued  for  the  value,  under  a  statute  pro- 
hibiting wagers  and  permitting  such  action  to  be  brought  by  the  loser. 
Held  that  the  transaction  was  a  wager  and  void ;  that  H.  was  at  liberty 
to  rescind  by  surrendering  the  horse ;  and  that  he  was  not  liable  under  the 
statnte  nnless  he  had  subsequently  converted  the  horse. 

ACTION  for  the  value  of  a  horse.     The  head-note  and  opinion 
state  the  facts.     The  plaintiff  had  judgment  below. 

R.  F.  Hotoard  and  Jolm  Lifile,  for  plaintiff  in  errop. 
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E.  H.  Munger,  for  defendant  in  error. 

JoHKSON,  J.  Although  exceptions  to  the  charge  of  the  court  aie 
not  specifically  made,  yet  as  we  have  all  the  eyidenco  as  well  as  the 
charge,  it  is  proper  to  examine  it  in  connection  with  the  eridenoe, 
in  order  to  determine  whether  the  verdict  and  judgment  are  accord- 
ing to  law  and  evidence.  Marietta  <§  Cincintiati  R,R.  v,  Strader, 
29  Ohio  St.  452. 

This  transaction  was  a  wager,  or  bet,  on  the  result  of  an  election^ 
and  therefore  void.  Tliomas  v.  Croiise,  16  Ohio,  54  ;  Lucas  v.  £&r- 
per,  24  Ohio  St.  328. 

It  is  a  fact,  admitted  in  the  pleading,  and  not  controverted  by 
the  evidence,  that  before  the  election,  which  was  to  determine  the 
wager.  Harper  returned  and  offered  to  re-deliver  the  horse  to  Craiiv 
but  he  refused  to  receive  it,  because,  as  he  states  in  his  reply,  "the 
defendant  had  kept  said  horse  as  his  property  for  the  space  of  aboni 
two  months  from  and  after  the  sale  and  delivery  thereof  to  him, 
whereby,  and  by  reason  of  the  fault  of  the  defendant,  the  said 
horse  had  materially  depreciated  in  value,  and  that  the  plaintiff  had 
lost  the  use  thereof  in  his  business.*' 

The  pleadings  thus  made  up  presented,  aside  from  the  question  of 
j^uo,  but  one  issuable  fact,  t.  e.,  whether  the  plaintiff  had  the  right 
io  ref^ibo  to  receive  back  the  horse  and  sue  for  its  value,  on  the 
ground  thi>t  i:3io  defendant  had  converted  him  to  his  own  use ;  or 
rather,  whether  his  excuse  for  not  receiving  back  the  horse,  for  the 
reason  set  up  in  his  reply  above  quoted,  was  valid.  That  the  horse 
was  delivered  to  Harper  under  a  wager  contract,  and  that  there 
was  an  offer  to  return,  Skui  .i  refusal  to  receive,  before  the  election, 
was  admitted  by  the  pleadings. 

Upon  this  state  of  fact,  whet  ^ore  the  rights  of  the  parties? 
The  statute  prohibits  such  contracts,  .md  gives  a  right  of  action  to 
recover  back  to  the  loser.  Independent  ?f  this  statute,  there  wm 
no  remedy  for  the  loser,  where  the  money  or  property  had  been 
delivered,  as  the  law  would  not  lend  its  aid  to  a  wrty  either  in  the 
execution  or  rescission  of  such  a  contract. 

The  maxim,  "  ex  turpi  causa^  non  oritur  actio,^  applies  in  such 
cases,  and  leaves  the  parties  where  it  finds  them.  Wliere  property 
or  money  was  lost,  under  a  wager,  prohibited  by  public  policy,  or 
by  statute,  it  was  the  policy  of  the  law  to  afford  no  remedy  to  tbfl 
loser,  because  he  was  in  part  delicto  with  the  winner. 
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Again,  in  all  cases  of  contracts  prohibited  by  statute,  or  which 
are  yoid  as  against  public  policy,  the  law  allows  a  day  for  repentance, 
while  the  contract  remains  executory.  "  He  who  advances  money 
in  consideration  of  a  promise  or  undertaking  to  do  such  a  thing, 
may,  at  any  time  before  it  is  done,  rescind  the  contract,  and  prevent 
the  thing  from  being  done,  and  recover  back  the  money.  "  But  it 
would  seem  obvious,  that  if  he  delays  rescinding  until  his  rescission 
is  inoperative,  and  the  thing  will  still  be  done,  although  the  con- 
tract, at  the  time  of  the  rescission,  was  in  form  executory,  it  should 
come  under  the  same  rule  as  an  executed  contract  for  unlawful 
purposes."  2  Pars.  Cont.  746,  note  v ;  Hooker  v.  De  Polos,  28 
Oliio  St.  251 ;  McAllister  v.  Hoffman,  10  S.  &  R.  147. 

McAllister  v.  Hoffman  was  an  action  to  recover  back  money  in 
thR  hands  of  a  stake-holder,  deposited  as  a  bet  upon  an  election. 
After  the  election,  the  loser,  upon  notice  to  the  stake-holder  not 
to  pay,  the  winner  brought  this  action  against  the  stake-holder,  to 
recover  it  back.  There  was  no  statute  in  Pennsylvania,  as  in  this 
State,  authorizing  a  recovery  back,  but  there  was  an  act  prohibiting 
such  wagers.  It  is  there  said,  that  by  narrowing  the  locus  penitent  ice 
to  the  interval  between  the  period  of  betting  and  the  happening  of 
the  contingency,  the  object  of  the  statute  will  best  be  promoted. 
Within  this  interval  of  time,  the  policy  of  the  law  is  to  allow  either 
party  to  rescind  an  unexecuted  contract,  and  to  reinstate  himself  to 
his  original  status. 

It  being  an  admitted  fact,  that  before  the  election  Harper  offered 
to  return  the  horse  and  Grain  refused  to  receive  it,  it  follows  that 
this  offer  was  in  the  exercise  of  a  lawful  right  to  rescind,  unless,  at 
the  time  of  such  offer,  there  had  been  such  a  conversion  of  the 
property  as  excused  Grain  from  the  duty  of  receiving  back  the 
property. 

By  the  clear  weight  of  the  testimony,  and  indeed  there  is  scarcely 
a  shadow  of  proof  to  the  contmry,  the  horse  was  in  as  good,  if  not 
in  a  better,  condition  when  the  offer  to  return  was  made,  than  he 
was  when  delivered  to  defendant  in  August.  It  was  therefore  the 
duty  of  plaintiff  to  surrender  the  note  and  take  back  the  horse. 
Hifl  excuse  as  pleaded,  to  say  nothing  of  the  want  of  proof  to  sus- 
tain it,  for  not  receiving  back  the  horse,  was  based  in  part,  if  not 
wholly,  on  untenable  ground.  It  was,  that  defendant  had  had  the 
use  of  him  for  about  two  months  as  his  own,  whereby,  and  by 
reason  of  the  fault  of  the  defendant,  and  also  that  the  plaintiff  had 
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lost  the  use  thereof  in  his  business.  Two  of  these  three  reasonB,  to 
wity  the  plaintiff's  loss  of  use,  and  defendant's  use  of  the  hqrse  fortvo 
months  as  his  own,  without  acts  amounting  to  a  conversion,  did  not 
deprive  the  defendant  of  his  right  to  rescind,  nor  excuse  the  plaint- 
iff from  his  duty  to  take  back  the  property. 

Upon  this  state  of  pleading  and  of  fact,  the  court  charged  the 
jury  that  plaintiff  was  entitled,  under  the  statute,  to  recover 
the  value  of  the  horse,  unless  that  right  was  defeated  by  the  &cta 
stated  in  the  answer. 

Notwithstanding  the  admitted  offer  to  rescind  and  the  refusal  to 
accept,  the  plaintiff's  right  to  recover  the  value  of  the  property,  as 
a  loser,  is  assumed  by  the  court,  unless  defendant,  upon  whom  the 
burden  is  cast,  by  the  charge  of  the  court,  establishes  the  truth  of 
the  allegation  of  his  answer. 

In  effect  this  was  telling  the  jury  that  the  plaintiff  might,  under 
the  statute,  recover,  not  the  property  in  gpecidy  but  its  value,  with- 
out also  showing  that  defendant  had  converted  it  to  his  oam  tm, 
and  in  the  face  of  the  offer  to  surrender  the  property,  and  plaintiffs 
refusal  to  receive  it.     This  was  clearly  erroneous. 

Ltusas  V.  Harper,  24  Ohio  St.  328,  was  a  case  somewhat  like  the 
present.  It  was  a  sale  of  hogs  at  nine  cents  per  i>ound,  which 
were  worth  less  than  half  that  sum,  to  be  paid  for  when  H.  6. 
should  be  elected.  The  hogs  were  delivered  under  this  contract  to 
defendant,  who  converted  them  to  his  own  use.  After  the  election 
and  defeat  of  H.  G.,  an  action  was  brought  to  recover  the  market 
value  of  the  hogs,  under  the  act  of  1831,  and  it  was  held  that  the 
transaction  was  a  wager,  and  that  the  person  losing  might  maintain 
this  action  against  the  winner  under  that  act. 

The  case  at  bar  differs  from  that  in  two  material  points.  1st  In 
this  there  is  the  absence  of  any  proof  of  conversion,  while  in  that 
there  was  an  actual  conversion,  and  2d,  in  this  the  contract  was  re- 
scinded before  the  election,  while  in  that  it  was  not. 

Assuming  that  this  action  under  this  statute  to  recover  back  the 
property  is  maintainable,  we  think  the  plaintiff  should  prove,  as  he 
has  alleged,  that  the  defendant  has  converted  the  property  to  his 
own  use.  There  should  have  been  a  demand  and  re£[i8al  to  deliver. 
which  in  law  would  amount  to  a  conversion,  or  such  an  actual  con- 
version as  would  have  rendered  a  demand  useless.  Certainly,  after 
defendant  had  offered  to  return  the  property,  and  the  offer  was  re- 
fused, and  when  he  was  holding  it  as  a  mere  bailee  for  plamtifft 
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with  reasonable  and  ordinary  care^  as  the  proof  shows,  he  was  not 
liable  for  its  conversion. 

The  amende,  petitio]^  w^  b^se^  upon,  this  ttb^^Vj^,  for  it  alleges 
that  plaintiff  **has  disposed  of  and  converted"  the  horse  to  his 
own  nse.  This  petition  was  filed,  after  the  sale  of  the  horse,  in 
March,  1873,  as  stated  in;  the  answec^  long  t^tei:  soik  t^rjcxught,  and 
snch  ^oJe  was  not  mjade  by  defendant  as  owner,  but  as  bailee  of 
Crain«  Besides  this,  tho  rights  of  the  parties  were  to  be  determined 
9&  they  e^ci^ted  wbien.  tbe^  aqtion  w^  con^nenced^  in  December 
previous.  At  that  time,  theire  is  no  pretense  that  therq  was  mj- 
thing  which,  in  law  or  fact,  amounted  to  a  conversion.  The  proof 
abundantly  shows  that  the  horse  was  then  in  as  good,  if  not  in 
better,  condition  than  when  delivered  in  August,  and  that  de- 
fendant was  at  all  times  hot  only  ready  and  willing  to  deliver  back 
the  property,  but  urgent  that  plaintiff  should  receive  it,  and 
that  tbe  latter  insisted  on  his  keeping  it,  and  paying  the  agreed 
price. 

To  allow  the  plaintiff  to  recover  the  value  of  the  horse  upon  the 
conceded-  facts  of  this  case,  would  in  effect  enable  him  to  enforce 
a  contract  which  is  null  and  void,  and  that  too  after  it  had  been 
rightfully  rescinded,  without  showing  any  act  of  defendant  which, 
in  law  or  fact  amounted  to  a  conversion. 

It  is  a  matter  of  serioua  doubt  whether  such  an  action  can  be 
Biaintained  under  the  statute,  where  the  wager  is  withdrawn  or  the 
contract  is  rescikided  before  the  contingency  has  happened,  which 
determmes  it;  but  assuming,  for  the  purpose  of  this  case^  that  it 
can,  we  hold,  that  where,  between  the  making  of  the  contract  and 
the  happening  of  the  contingency,  either  party  elects  to  rescind, 
and  offers  to  deliver  back  the  money  or  property,  which  offer  is  re- 
vised, he  is  not  liable  for  its  value  under  the  statute,  without  a 
showmg  that  before  the  commencement  of  the  action,  he  has,  by 
a  iiefnsal  to  deliver  on  demand,  or  by  some  other  act  amounting  to 
oonTeiBion,  made  himself  liable  for  conversion  of  the  property. 

We  paas  without  oonsideration  all  other  questions  appearing  upon 
the  record,  and  reverse  the  judgments  below,  on  the  ground  that 
tiKey  are  contrary  to  the  law  and  the  evideoice. 
Vol.  XXXVIII  ~  75 
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Corparatian — power  to  Add  stock  in  another  eorporaUon. 

The  parties  were  banking  oorporationa  organised  under  a  law  forbld^ng  anj 
bank  to  hold  or  parchase  stock  in  any  other  corporation  except  to  prevent 
loss  apon  a  debt  previonslj  contracted  in  good  faith.  The  plaintiff  loaned 
money  to  the  defendant's  president  Indlvidoally,  and  took  as  secoiity  a 
certificate  of  shares  of  the  capital  stock  of  the  defendant  belonging  to  him. 
Subsequently  the  plaintiff  presented  the  certificate  to  the  defendant,  and 
demanded  a  transfer  of  the  shares  on  the  defendant's  books.  This  being 
refused,  the  plaintiff  sued  for  conversion  of  the  stock.  HM  not  msintain- 
able. 

ACTION  for  conyersion  of  stock.     The  head-note  and  opinioa 
show  the  facts.     The  defendant  had  judgment  below. 

ffealy  £  Brannon  and  Lincoln^  Smith  A  Sevens,  for  plaintiff  in 
error. 

Matthews,  Ramsay  S  Matthews,  for  defendant  in  error. 

BoTi9^TOi9^,  J.  We  are  met  at  the  threshold  of  the  case  with  the 
inquiry,  whether  an  action  will  lie  in  favor  of  the  plaintiff  agaiitft 
the  defendant  for  refusing  to  transfer,  on  the  books  of  the  defend- 
ant, to  the  name  of  the  plaintiff,  the  two  hundred  shares  of  the 
capital  stock  of  the  defendant,  represented  by  the  certificate  issued 
to  Foote,  and  by  him  pledged  to  the  plaintiff  as  security  for  the 
loan  obtained.  Such  refusal  to  so  transfer  said  stock,  and  an  alleged 
consequent  conversion  of  the  same  by  the  defendant,  constitute  the 
gnivamcn  of  the  plaintiff's  action.  The  12th  section  of  the  set 
under  which  the  two  corporations  were  organized,  and  from  which 
they  derived  their  powers,  expressly  provided  that  no  banking  com- 
pany organized  under  its  provisions  should  be  the  holder  or 
purchaser  of  any  portion  of  its  capital  stock  or  of  the  capital  stock 
of  any  other  incorporated  company,  unless  such  purchase  should  bd 
necessary  to  prevent  loss  upon  a  debt  previously  contracted  in  good 
faith,  on  security  which  at  the  time  was  deemed  adequate  to  insure 
the  payment  of  such  debt,  independent  of  any  lien  upon  such  stock. 
1  S.  &  C.   170,  §  IJ^.     And  by  section  29  it  was  provided,  that  «U 
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the  rights,  privileges  and  franchises  which  the  company  derived  from 
the  act  should  be  forfeited,  if  the  directors  of  the  company  should 
knowingly  violate,  or  permit  any  of  the  o£Scers  or  agents  of  the 
com|)any  to  violate,  any  of  the  provisions  of  the  act.  That  the  stock 
in  the  present  case  was  pledged  or  received  to  secure  a  precedent 
loan  is  not  claimed. 

There  would  seem  to  be  little  doubt,  either  upon  principle  or 
authority,  and  independently  of  express  statutory  prohibition  of  the 
same,  that  one  coriK)ratiou  cannot  become  the  owner  of  any  portion 
of  the  capital  stock  of  another  corporation,  unless  authority  to  be- 
come such  is  clearly  conferred  by  statute.  Mutual  Savings  Bank,  etc, 
V.  Meridsn  A(jency,  24  Conn.  159  ;  Franklin  Company  v.  Lewision 
Savings  Bank,  68. Me.  43  ;  Central  Railroad  Company  v.  Collins, 
40  6a.  682  ;  Sumner  v.  Marcy,  3  W.  &  M.  105.  Were  this  not  so, 
one  corporation,  by  buying  up  the  majority  of  the  shares  of  the 
stock  of  another,  could  take  the  entire  management  of  its  business, 
however  foreign  such  business  might  be  to  that  which  the  corpora- 
tion so  purchasing  said  shares  was  created  to  carry  on.  A  banking 
corporation  could  become  the  operator  of  a  railroad,  or  carry  on  the 
business  of  manufacturing,  and  any  other  corporation  could  engage 
in  banking  by  obtaining  the  control  of  the  bank's  stock.  Nor  would 
this  result  follow  any  the  less  certainly,  if  the  shares  of  stock  were 
received  in  pledge  only  to  secure  the  payment  of  a  debt,  provided 
the  shares  were  transferred  on  the  books  of  the  company  to  the 
name  of  the  pledgee.  A  person  in  whose  name  the  stock  of  the 
corporation  stands  on  the  books  of  the  corporation,  is  as  to  the 
corporation  a  stock-holder,  and  has  the  right  to  vote  upon  the  stock* 
iUcUe  ex  rel.  White  v.  Ferris,  42  Conn.  560  ;  Bz  parte  Willcocks,  7 
Cow..402  ;  /n  re  Barker,  6  Wend.  509  ;  Hoppin  v.  Buffum,  9  B. 
I.  513  ;  Field  on  Corp.,  §  69. 

Hence  if  the  plaintiff  appeared  on  the  books  of  the  defendant  as 
the  transferee  or  owner  of  the  two  hundred  shares  of  stock  repre- 
sented by  the  certificate  to  Foote,  it  would  have  the  right  to  vote 
upon  the  stock  at  all  meetings  of  the  stockholders  of  the  defendant ; 
and  it  would  only  be  necessary  for  it  to  procure  in  pledge,  as  security 
for  money  loaned,  a  majority  of  the  shares  of  the  capital  stock  of 
the  Commercial  Bank,  in  order  to  obtain  full  control  of  its  affairs, 
and  take  charge  of  its  banking  operations.  This  would  not  only  be 
exercising  powers  granted  to  the  plaintiff  neither  expressly  nor  by 
implication,  but  those  which  are  clearly  opposed  to  the  manifest 
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spirit  and  inteat^  if  not  to  the  limgti^^  of  the  stabate.  This  ctnirt 
iiasunifcnrmly  adhered  to  the  doctrine  announced  in  Sirantf^r.  BagU 
1^8.  Coiy  5  Ohio  St  59>  ihsi  corporations  have  snch  powers^  md 
«tioh  only  as  the  act  creating^  them  confers  ;  and  are  confined  to  the 
«]BeroiBeF  of  those  expressly  granted,  and  such  incidental  powers  as 
«.re  necessary  to  carry  into  effect  those  specifically  conferred. 
BcmkefBuffaid  v.  Toledo  F.  SM.  Ins.  Cd.,  13  Ohio  St.  601.  This 
principle  has-  recently  been  most  emphatically  asserted,  both  by  the 
Supreme  Court  €i  the  United  States  in  Thcmas  t.  Railroad  Co,, 
101  TJ.  S.  71,  and  by  the  House  of  Lords  in  AsKbury  Railroad 
^tatiage  and  Iran  Co.  v.  Rickey  L,  R,  7  H.  L.  653.  It  was  claimed 
in  argument  in  both  of  these  cases,  that  a  coq)onite  body  maj  do 
«Dy  act  which  is  not  either  expressly  or  impliedly  prohibited  by  its 
charter  ;  although  it  was  conceded,  that  a  stockholder  might  en- 
join the  act  where  it  was  not  authorized,  either  expressly  or  by 
implication  Mid  that  the  State,  by  proper  process  and  proceedings, 
might  forfeit  the  charter.  But  it  was  held  in  the  first  case  that  the 
powers  of  a  corporation,  organiz^ed  under  a  legislative  enactment,  are 
such  only  as  the  statute  confers,  and  that  the  enumeration  of  them 
implies  the  exclusion  of  all  others  ;  and  by  the  second  case  that  the 
contract  sued  on,  being  of  a  nature  not  included  in  the  memorandum 
of  association,  was  tUira  virw,  not  only  of  the  directors,  but  of  the 
whole  company  and  which  the  whole  body  of  shareholders  was  in- 
tjapable  of  ratifyir^. 

Notwithstanding  the  rule  thus  prevailing,  the  act  under  which 
both  the  plaintiff^  and  defendant  were  organized  did  not  leave  the 
right  or  power  of  the  plaintiff  to  acquire  the  title  to  shares  of  stock 
in  another  corporation,  to  be  determined  alone  upon  the  principle  of 
construction  which  the  rule  above  stated  adopted.  The  right  to 
deal  in  shares  of  stock  in  other  corporations  is  not  only  not  found 
among' the  enumerated  powers  which  the  act  confers  upon  banks 
organized  under  its  provisions,  but  the  power  in  language  of  the  most 
undoubted  import  is  denied,  and  its  exercise  expressly  prohibit^. 
It  therefore  follows  that  the  refusal  of  the  defendant  to  permit  the 
transfer  upon  its  books  to  the  plaintiff  of  the  two  hundred  shares  of 
its  stock,  violated  no  right  of  the  plaintiff  and  consequently  creaud 
no  liability  on  the  part  of  the  defendant  Such  refusal  did  not 
amount  to  a  conversion  of  the  stock. 

Its  action  in  refusing  the  transfer  was  but  the  denial  of  any  right 
by  the  plaintiff  to  be  placed  in  a  position  to  interfere  and  paitici- 
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pate  in  the  control  and  management  of  its  interoftl ^affaiii*  To. the 
claim  of  the  plaintiff,  that  it  was  the  duty  of  the  defendant  to  make 
the  transfer  when  the  same  was  demanded,  and  kave  the  State  to 
impose  the  penalty  of  forfeiture  on  the  plaintiflE  for  a  violation  of 
its  charter,  we  do  not  assent-  The  cafiee  of  Umon  National  Bank- 
Y.  Matihewa,  98  U.  S.  621,  and  Jon^s  v.  Ouaramty  and  Indemnity' 
Co.,  101  id.  622,  and  the  cases  therein  cited,  do  not  support  such 
proposition.  The  principle  of  those  cases  is,  that  wheze  a  corpora- 
tion  is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a 
conveyance  to  it  is  not  void,  but  voidable  only  and  that  the 
sovereign  alone  can  object.  That  the  conveyance  is  valid  until 
assailed  in  a  direct  proceeding  instituted  for  that  purpose.  But 
they  neither  by  the  principle  maintained,  nor  by  the  reasoning  ad* 
vanced  in  support  of  it,  sanction  the  doctrine  that  one  corporation 
^  may  buy  up  the  stock  of  another,  and  thereby  enable  itself  to 
interfere  with  the  internal  management  of  its  nfibiis,  especially 
where  the  power  to  do  so  is  expressly  prohibited  by  its  charter. 

In  our  opinion  the  petition  stated  no  cause  of  action  against  the 
defendant,  and  hence  laid  no  foundation  for  a  judgment  in  favor 
of  the  plaintiff.  That  the  plaintiff  may  have  acquired  rights  by 
the  pledge  received  from  Foote,  to  such  intecest  in  the  bank  as 
said  certificate  of  stock  represented,  is  quite  true.  But  what  that 
inter^t  is,  if  any^  we  cannot  in  the  present  case  determine. 

Ju^ment  affirmed. 


Ibok  Railway  OoMPAinr  t.  Mowtsrt, 

(SB  OhiD  fit.  418.) 

/fegUffenee  -^pnesumpHon  of —  cawMbutofry  —  9udden  peril. 

In  cue  of  ooUision  of  lailway  trains  a  presamption  oX  negligenee  ariaei 
against  the  carrier. 

A  lailwaj  passenger  ia  not  gailty  of  negligence  in  attempting  to  leave  a  car, 
under  a  raaaonable  belief  that  by  so  doing  he  will  escape  injury  from  an 
impending  aeddent,  where  he  is  injured  hy  the  oompany*B  negligence  in  bo 
doing,  although  he  would  have  escaped  had  he  ranudoaad.  (See  fufte^  p.  509.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  points.     The  plaintiff  had  judgment  below. 
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Iron  Bftilwaj  Gompanj  v.  Mowexy. 

IK  F.  Moore  and  NmI  A  Ck&rrington,  for  plaintifF  in  error. 
Leei  it  Hamilton  and  W.  A.  ffuiMns,  for  defendant  in  error. 

BoTXTOiry  J.  This  is  a  petition  in  error  by  the  plaintiff,  to  rererse 
the  judgment  of  the  District  Court  for  wrongfully  afSrming  the 
judgment  of  the  Court  of  Common  Pleas  ;  and  the  judgment  of  the 
Court  of  Common  Pleas  for  alleged  error  in  the  charge  of  the  court 
to  the  jury  ;  and  a  cross  petition  in  error  by  the  defendant  in  error 
to  roverse  the  finding  of  the  District  Court  that  the  judgment  ren- 
dered on  the  yerdict  was  excessive,  and  that  consequently  the 
judgment  ought  to  be  reversed,  unless  he,  the  defendant  in  error, 
would  remit  the  amount  of  the  judgment  in  excess  of  $1,500. 

Whether  a  presumption  of  negligence  arises,  in  all  cases,  against 
a  railroad  company,  from  the  mere  fact  that  an  accident  has  occurred 
from  which  a  passenger  receives  an  injury  while  being  carried  over 
the  road  of  the  company,  is  a  question  not  arising  in  the  present 
case,  and  therefore  is  not  determined ;  but  where  an  injury  results 
to  a  passenger  from  a  collision  of  the  trains  of  the  company,  we 
have  no  doubt  that  a  prima  facie  presumption  of  negligence  arises 
against  the  company,  and  that  unless  the  company  relieves  itself 
from  liability,  by  showing  that  the  injury  did  not  result  from  its 
carelessness,  or  by  showing  contributory  negligence  upon  the  part 
of  the  passenger,  judgment  should  be  rendered  against  it.  To  this 
effect  the  authorities  seem  uniform.  Stokee  v.  SahioneiaUy  13  Pet 
181 ;  Laingx.  Colder,  8  Barr.  483;  Christie  y.  Griggs,  2  Campb.  79; 
Carpue  v.  London  <6  Brighton  Railway  Co,,  5  Ad.  &  El.  (N.  S.)  747; 
Holbrooh  v.  Utica  £  Schenectady  R.  R.  Co.,  2  Kern.  236 ;  Curtis  v. 
Rochester  £  Syracuse  R.  R.  Co^  18  N.  Y.  534-^42. 

We  therefore  think  the  court  did  not  err  in  charging  the  jury  that 
the  burden  of  proof  was  on  the  defendant  below,  to  establish  the 
fact  that  the  injury  did  not  result  from  its  negligence. 

Xor  do  we  think  the  court  erred  in  saying  to  the  jury,  that  the 
plaintiff's  right  to  recover  was  not  affected  by  his  having  contributed 
to  his  injury,  unless  he  was  in  fault  in  so  doing.  The  only  act  of 
the  plaintiff  which  is  alleged  to  have  contributed  to  his  injury  was 
the  leaving  of  his  seat  in  a  moment  of  excitement,  and  going  for- 
ward to  the  platform  of  the  car,  which  he  had  just  reached  when 
the  injury  was  rocoived.  In  respect  to  the  attempt  to  leave  the  car, 
the  jury  found  specially,  that  in  so  doing  the  plaintiff  believed,  upon 
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good  grounds  for  his  belief,  that  he  could  better  avoid  the  danger, 
and  save  himself  and  wife  from  injury.  This  finding  established 
the  &ot,  that  the  plaintiff's  act  in  leaving  the  car,  although  con- 
tributing to  the  injury,  was  not  a  negligent  act,  and  hence  if  the 
language  of  the  charge  was  at  all  objectionable,  no  prejudice  resulted 
from  it  to  the  defendant. 
[Omitting  minor  inquiries.] 

Judgment  affirmed. 

NoTB  BT  TBS  Bbpqbtbb.— To  the  Mune  effect,  IHooml^y  t.  Central  Porfc,  etc,  B.  Oo^ 
ttN.  Y.  16B;  85  Am.  Rep.  lOB^  and  note,  164;  ITIbony.  Ncfiih  PaciM  R.  Co., »  Minn.  918; 
e.  a,  87  Am.  Bep.  868,  ncyte. 

The  like  doctrine  was  declared  In  Ownz  r.  difeocFO,  St,  PcmI  db  MinneapotiB  Ry,  Co., 
88  Wis.  878,  where  it  was  held,  that  where  there  are  two  or  more  lines  of  action,  any  one 
of  which  maj  be  taken,  and  a  party,  with  ordinary  skill,  in  the  presence  of  imminent 
danger,  is  compelled  immediately  to  choose  one  of  them,  and  does  so  in  good  faith,  the 
mere  fact  that  It  is  afterward  ascertained  by  the  result  that  his  choice  was  not  the  best 
means  of  escape,  is  not  sufficient  to  charge  him  with  negligence .  Ho  in  SehvUz  ▼.  Chieof/o 
d  NorVuDesUm  Ry.  Or).,  44  id.  688,  the  court  said  :  "  It  is  probably  true  that  had  the 
plaintiff  gone  upon  the  east  side  of  the  track,  or  into  the  open  space  in  the  side  of  the  coal 
boose,  he  would  haye  escaped  injury.  But  it  cannot  be  held  that  he  was  absolutely  guilty 
of  negUgenoe  because  he  failed  to  take  one  of  these  methods  of  escape.  He  was  acting 
ou  short  notloe  in  the  presence  of  imminent  danger.  He  had  no  time  to  calculate  chances, 
or  to  deliberate  upon  the  means  of  escape.  He  was  compelled  to  act  at  once,  and  it  would 
be  most  absurd  and  unjust  to  hold  him  negligent  because  the  instinct  of  self-preser?ation 
did  not  suggest  the  most  effectual  method  of  escape  from  the  peril  The  jury  might  well 
find  (as  tb^  did)  that  he  was  not  negligent  merely  because  there  was  a  better  way  of 
eseape  than  that  which  he  choae.*' 


State  v.  Shannok. 

(86  Ohio  St.  428.) 

SkUtUe  —  ooMtrucHon — killing  game  on  lands — navigable  river, 

A  statute  Impoeed  a  penalty  for  killing  certain  birds  on  inclosed  and  improved 
Uuda,  or  anjr  landa  whose  boundaries  "  are  defined  hy  stakes,  posts,  water 
eoorses,  ditches,  or  marked  trees,"  and  whose  owner  has  given  verbal  or 
written  notice  not  to  hunt  thereon;  or  on  lands  on  which  a  board  is  con- 
spicuously Bet  up  with  notice  that  no  shooting  or  hunting  Is  allowed  on 
such  premises.  Ileld,  to  applj  to  the  channel  of  a  navigable  river,  the 
land  owner  having  put  up  the  statutory  notice  on  the  shore. 

(10NV10TI0N  of  unlawful  killing  wild  ducks,  reversed  by  the 
J    Probate  Court.     Tlie  head-note  and  opinion  show  the  facts.  - 
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Lemmon,  Finek  A  Lemmony  and  W.  J.  Boardmmm,  far  {AtiiitilL 
SverM  S  Ibwler,  for  def ondant. 

HoIlvains,  C.  J.  This  caase  and  «7fme  t.  I^rM,  decided  at 
this  term  and  reported  36  Ohio  St  396,  htmng  a  question  in  oom 
mon,  were  considered  together.  In  that  case  it  was  held,  that  the 
title  of  a  riparian  owner  of  hind,  bounded  bj  a  navigable  stream  in 
this  State,  extended  to  the  middle  or  thread  of  the  stream.  It  fol- 
lows upon  the  principle  announced  in  that  case,  that  the  loeui  of 
the  offense  alleged  in  this,  though  upon  the  surface  of  a  navigable 
stream,  was  within  the  boundaries  of  Tindall's  land,  and  was  em- 
braced within  the  literal  meaning  of  the  notice,  ^'Ko  -shooting  or 
hunting  allowed  on  these  premises." 

It  is  true  however  that  the  right  of  Tindall  to  so  much  of  his 
-lands  as  was  covered  by  the  waters  4>f  the  Sandusky  river,  the  same 
being  a  navigable  stream  was  not  exclusive,  but  subject  to  the  right 
of  the  public  to  use  the  same  as  a  highway,  «o  that  the  entir  of 
Shannon  within  the  boundaries  of  Tindall's  premises,  to  wit,  within 
the  limits  of  this  public  highway,  did  not  per  s»  make  him  a 
trespasser ;  and  clearly  an  action  against  him  for  trespass  quart 
clausumf  regit,  could  not  be  maintained.  Hence  it  was  claimed  bgr 
defendant,  that  his  conviction  was  wrong,  because,  as  is  claimed, 
this  section  of  the  statute  applies  only  to  persons  who  wrongfully 
break  and  enter  the  close  of  andfher  contrary  to  his  expressed  vilL 

The  provisions  of  the  statute  were  not  intended  to  punish  tres- 
passers quare  clausum  f regit ,  merely  because  they  may  have  been 
guilty  of  a  trespass  ;  but  were  intended  to  punish  the  act  of  killing, 
shooting  at,  or  pursuing  game  on  the  lands  of  another  against  which 
notice  may  have  been  given  as  provided  in  the  statute  ;  so  that  a 
person  rightfully  on  the  premises  of  another  may  commit  the  un- 
lawful act,  as  well  as  one  who  commits  a  trespass  by  entering  apon 
the  premises. 

It  seems  to  us  that  whatever  change  this  statute  may  have  made 
in  respect  to  the  law  in  relation  to  trespass  on  real  property,  the 
main  purpose  of  the  legislature  was  to  confer  upon  the  owner  of 
lands  within  this  State  the  exclusive  right  to  hunt  and  kill  the 
designated  game  upon  his  own  premises,  and  to  protect  him  in 
such  right,  provided  he  complies  wi&  the  proscribed  oonditjoitt  in 
regard  to  notice. 
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And  with  regard  to  notice  if  the  lands  be  "inclosed  and  im- 
proved," or  if  the  boundaries  be  "  defined  by  stakes,  posts,  water- 
courses, ditches  or  marked  trees,"  verbal  or  written  notice  "not  to 
hunt  thereon,"  will  bring  the  offender  within  the  operation  of  the 
statute.  And  where  a  water-course,  for  instance  a  navigable  stream, 
constitutes  a  b6andary,  it  is  the  opinion  of  a  majority  of  the  court, 
that  all  persons  who  have  received  verbal  or  written  notice  not  to 
Jiunt  upon  the  lands  of  the  ownor,  are  bound  to  take  notice  that 
his  landsextend  to  the  middle  of  the  water-course,  if  such  be  the  fact. 

But  if  the  -lands  be  not "  inclosed  amd  improved,"  or  if  they  be 
not  "  defined  by  stakes,  posts,  water-courses,  ditches  or  marked 
trees,"  as  well  as  where  they  are  so  defined,  the  owner  may  bring 
himself  and  his  lands  within  the  protection  of  the  statute  by  setting 
up  in  some  conspicuous  place  thereon,  "  a  board  inscribed  in  legible 
English  characters  thus,  ^  No  shooting  or  hunting  allowed  on  these 
premises.'"  And  in  such  case  all  persons  engaged  in  shooting  at, 
killing  or  pursuing  the  designated  game,  must  take  notice,  not  only 
of  the  statute,  but  of  the  setting  up  of  such  board  and  also  of  the 
^tent  or  boundary  of  'the  lands  on  which  the  same  is  set  up.  And 
i)iT66pe<^tto  this  notice,  it  makes  no  difference  whether  the  lands  or 
Any  part  thereof  be  covered  by  water  or  not. 

It  is  claimed  however  that  this  statute  was  not  intended  to  protect 
tends  eovered  by  the  waters  of  a  navigable  river.  A  majority  of 
the  court  can  see  no  grounds  upon  which  lands  covered  by  navigable 
streams  should  be  excluded.  They  are  as  much  the  subject  of  private 
ownership  as  unnavigable  streams.  Thereiis  no  distinction  between 
them  made  by  the  terms  of  the  statute.  True,  navigable  streams  in 
this  State  are  declared  to  be  public  highways  ;  but  the  right  to  use 
a  public  highway  is  not  abridged  by  protecting  the  owner  of  the  fee 
in  the  exclusive  right  of  killing  game  therein.  Travel  and  commerce 
are  not  thereby  hindered.  And  as  the  power  of  the  legislature  to 
protect' game,  or  the  exclusive  right  of  the  owner  of  land  to  kill  the 
same  on  his  own  premises,  is  as  ample  over  land  covered  by  water, 
whether  navigable  or  unnavigable,  as  it  is  over  dry  land,  and  as  there 
is  no  attempt  to  distinguish  between  them  in  this  statute,  wo  must 
hold  that  all  alike  at^  within  the  protection  of  this  statute. 

Exceptions  stisiained. 

White,  J,,  did  not  concur.     He  was  of  opinion  that  the  statute, 
lieing  penal,  must  be  Btriotly  construed,  and  that  it  did  not  embrace 
game  found  upon  the  open  public  highways. 
Vol.  XXXVIII— 76 
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Ahdebsok  V.  Caby. 

(ae  Ohio  St.  600.) 

WiU — abioltUe  den»e — itUmeigumU  UmUaiian, 

LandB  being  deyiaed  to  the  testator'B  sons,  Bubject  to  the  right  of  the  testatoi^i 
widow  to  one-third  of  the  rents  and  profits  daring  widowhood,  and  apon 
condition  that  tha  devisees  shall  not  Bell  within  a  specified  time,  nor  mort- 
gage or  incumber  the  lands  ;  held  that  the  deyise  is  absolate  and  the  eondi* 
tions  are  void.* 

i  OTION  to  subject  land  to  Uens.    The  defendant  had  judgment 

j\    below. 

Dirlam  &  Leyman^  for  plaintifiF. 
Harrison^  Olds  £  Marshy  for  defendant. 

MgIlyaine,  J.  The  decision  of  this  case  depends  on  the  con- 
stmction  and  effect  to  be  given  to  the  last  will  and  testament  of 
George  W.  Cary.  The  question  to  be  decided  is,  did  the  plaintiff, 
by  his  mortgage  from  Thomas  C.  Cary,  or  by  his  levy  npon  the 
same  premises,  acquire  a  lien  thereon  ?  The  plaintiff  claims  that 
the  interest  or  estate  of  Thomas  C,  devised  to  him  in  the  eighth 
item  of  his  father's  will,  as  to  the  farm  on  which  the  testator  redd- 
ed, was  subject  to  a  lien  under  both  the  mortgage  and  execution ; 
and  that  the  subsequent  sale  of  this  interest  or  estate,  by  Thomas 
to  Charles,  did  not  displace  the  lien  either  of  the  mortgage  or  the 
levy.  These  claims  of  the  plaintiff  are  contested  by  Charles.  What 
then  was  the  true  intent  of  the  testator  ?  And  what  the  force  and 
effect  of  this  devise  ? 

The  provisions  of  the  will  which  at  all  affect  the  question  before 
us  are  as  follows  : 

"Item  Fourth. — I  give  and  bequeath  to  my  beloved  wife,  Mary 
Elizabeth,  the  sum  of  six  hundred  dollars,  to  be  paid  out  of  my 
personal  estate,  one  hundred  dollars  of  the  same  to  be  paid  over  to 
her  out  of  the  first  moneys  collected  by  my  executor. 

"Item  Fifth. — I  give  and  bequeath  to  my  two  sons,  Thomas  C. 
Cary  and  Charles  Lincoln  Cary,  the  residue  of  moneys  and  the 

*  To  Bame  effect,  Rona  r.  Meter  (47  Iowa,  WIU 2A  Am.  Bep.  MB. 
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proceeds  of  mj  obligations  after  giving  the  legacies  aforesaid,  the 
same  to  be  divided  equally  between  them,  share  and  share  alike. 

'^Item  Sixth. — ^The  balance  of  my  personal  estate,  consisting  of 
personal  property,  farming  implements,  stock,  cattle,  sheep  and  all 
other  property,  personal,  except  one  top  buggy  and  such  surplus  of 
grain  on  hand  as  shall  not  be  needful  for  the  pui*po8es  of  the  farm, 
which  are  to  be  sold  by  my  executor,  I  give  and  bequeath  to  my 
wife  aforesaid,  and  to  my  children  before  named  for  the  purposes  of 
carrying  on  my  farm,  until  my  oldest  son,  Thomas  C.  Gary,  arrives 
at  full  age,  they,  the  said  family,  to  use  the  said  property  in  com- 
mon for  the  purposes  of  carrying  on  said  farm  and  enjoying  the 
proceeds  of  the  same,  and  when  my  oldest  son  arrives  at  the  age  of 
majority,  then  I  desire  that  my  said  daughter,  Mary  Elizabeth, 
shall  sell  her  interest  in  the  said  property  so  held  in  common  to  my 
said  wife  and  sons,  before  named.  Then  the  said  Mary  to  have  for 
her  said  interest  in  said  last  named  property  the  appraised  value  of 
such  property  as  has  been  appraised  and  such  property  as  has  been 
accumulated  from  said  farm  during  said  period,  prior  to  the  said 
majority  of  said  Thomas,  to  be  equally  divided,  and  the  said  Mary 
Elizabeth  to  be  paid  such  amount  for  her  interest  as  shall  be  agreed 
upon  between  them,  she  to  sell  to  them,  the  said  sons  and  my  said 
wife,  her  interest  in  said  property  as  aforesaid. 

"  Item  Seventh. — I  give  and  bequeath  to  my  said  wife  all  my 
household  and  kitchen  furniture,  beds,  bedding  of  every  kind  what- 
ever, and  when  my  said  son  Thomas  shall  have  arrived  at  the  age 
of  majority  as  aforesaid,  from  and  after  that  time  I  give  and  be- 
queath and  so  direct  that  my  said  wife  shall  have  in  lieu  of  dower 
one-third  of  the  rents  and  profits  of  the  farm  on  which  I  now  reside 
in  Green  township,  aforesaid,  as  long  as  my  said  wife  shall  remain 
my  widow,  and  in  the  event  of  her  marriage  then  I  order  and  direct 
that  she  shall  forfeit  her  said  dower  as  aforesaid,  and  in  lieu  there- 
of I  direct  that  my  two  sons,  Thomas  and  Lincoln,  shall  pay  to  her 
the  sum  of  twenty-five  hundred  dollars,  one  thousand  of  which  shall 
be  paid  within  sixty  days  after  such  marriage  and  the  balance  in 
three  equal  annual  payments  without  interest.  This  last  item  and 
the  six-hundred  dollar  item  and  the  former  provisions  made  in  tlio 
foregoing  specifications  are  to  be  in  lieu  of  all  her  dower  in  all  mj 
real  estate,  including  three  hundred  and  twenty  acres  of  land  I  own 
in  the  State  of  Iowa. 

"  Item  Eighth. — ^I  give  and  bequeath  the  farm  on  whicli  I  now 
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live,  of  two  hundred  and.eighty-fiye  acres,  to  my  two  sons,  Thomia 
and  Lincoln,  apcoi  the  following,  conditions  :  1.  I  direct  that  thej, 
the  said  sons,  shall  not  be  allowed  to  aell  and  dispose  .of  said  farm 
until  the  expiration  of  ten  jeaos  from  the  time  my  son,  Charles 
Lincoln,  arriyes  at  full  age,  except  to  one  another,  nor  shdl  either 
of  my  said  sons  have  authority  to  mortgage  or  incumber  said  ^urn 
in  any  manner  whatsoeyer,  except  in  the  sale  to  one  another  as  afore- 
said. I  also  giye  and  bequeath  to  my  two  sous  aforesaid,  two  hand- 
red  and  forty  acres  of  land  lying  in  the  south-east  comer  of  Fayette 
county,  Iowa,  which  I  receiyed  by  deed  from  Bichard  Probert,  and 
the  same  is  now  on  record  in  said  county ;  also  eighty  acres  of  land 
in  Chickasaw  county,  Iowa,  which  I  receiyed  by  deed  from  A.  II. 
Crawford." 

What  estate  in  the  home  farm  did  the  testator  intend,  by  the 
eighth  item,  to  giye  to  his  sons  ?  By  section  55  of  the  wills  act  of 
1852,  in  force  when  this  will  was  made,  it  was  proyided,  "eyer? 
deyise  of  lands,  tenements  and  hereditaments,  in  any  will  hereafter 
made,  shall  be  construed  to.conyey  all  the  estate  of  the  deyisor 
therein,  which  he  could  lawfully  deyise,  unless  it  shall  clearly 
appear  by  the  will  that  the  deyisor  intended  to  conyey  a  less  estate/' 
The  estate  of  the  deyisor  in  these  lands  was  an  absolute  fee  simple. 
By  other  proyisions  iu  this  will,  it  is  clear  that  the  testator  intended, 
that  from  the  majority  of  Thomas,  his  widow,  so  long  aa  she 
remained  a  widow,  should  haye  one-third  of  the  rents  and  profits  of 
said  farm.  \Vliether  the  right  .thus  giyen  to  the  widow  was  an  in- 
terest in  the  land,  or  an  interest  in  the  rents  and  profits  h&  such,  it 
is  quite  clear  to  our  minds  that  the  fee  simple  absolute,  subject  to 
the  right  of  the  widow,  passed  to  the  sons,  as  fully  and  amply  as  the 
testator  "  could  lawfully  deyise  "  it.  It  is  true,  the  testator  coupled 
with  tlie  deyise  the  words  :  ''  Ujwn  the  following  conditions :  I  direct 
that  tliey,  the  said  sons,  shall  not  be  allowed  to  sell  and  dispose  of 
said  farm  until  the  expiration  of  ten  years  from  the  time  my  son, 
Cliarles  Lincoln,  arriyes  at  full  age,  except  to  one  another,  nor  shall 
eitlier  of  my  said  sons  haye  authority  to  mortgage  or  incumber  said 
farm  in  any  manner  whatsoeyer,  except  in  the  sale  to  one  another  ai 
aforesaid,"  but  by  these  conditions  (so  nominated)  we  do  not 
understand  that  the  testator  intended  a  forfeiture  upon  breach; 
there  is  no  limitation  oyer  in  fayor  of  any  one;  and  if  a  forfeiture 
for  the  benefit  of  his  heirs  was  intended,  the  deyiaees,  being  two  of 
his  three  heirs,  would  each  haye  inherited  a  third  part;  so  that  ai 
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heir  of  the'  ttBatotor,  Thomas  G«  had  full  power  to  charge  one- 
thu^d  of  the  land  by  mortgage  to  the  plaintiff.  But  there  is  no  in- 
dication in  the  will,  or  in  tho  circumstanceB  of  the  testator^  that  he 
intended,  in  any  event,  to  die  intestate  as  to  this  property ;  while 
on  the  other  hand,  it  seems  clear  to  us  that  the  testator  intendedy 
in  all  eventa,  that  his  son»  should  take  this  farm,  subject  to  the 
rights  given  to  their  mother,  to  have  and  to  hold  the  same  to  them 
and  their  heirs  forever.  Instead  of  giving  to  his  sons  an  estate  in 
the  laud  less  than  a  fee  simple,  his  intent  and  purpose  was  to  give 
them  the  fee  simple,  but  to  eliminate  therefrom  its  inherent 
element  of  alienability,  for  a  limited  period,  or  to  incapacitate  his 
devisees^  although  sui  juris,  from  disposing  of  {heir  property  for 
the  same  limited  period,  to  wit:  until  the  yx)unger  should  arrive  at 
thirty-one  years  of  ^o  —  each  and  both  of  which  purposes  are  re- 
pugnant to  the  nature  of  the  estate  devised. 

By  the  policy  of  our  laws,  it  is  of  the  very  essence  of  an  estate  in 
fee  simple  absolute,  that  the  owner,  who,  is  not  under  any  personal 
disability  imposed  by  law,  may  alien  it  or  subject  it  to  the  payment 
of  his  debts  at  any  and  all  times;  and  any  attempt  to  evade  or 
eliminate  this  element  from  a  fee  simple  estate,  either  by  deed  or  by 
will,  must  be  declared  void  and  of  no  force.  Hobhs  v.  Smithy  1^ 
Ohio  St  419. 

Of  course,  we  do  not  deny  that  the  owner  of  an  absolute  estate 
in  fee  simple  may  by  deed  or  by  will  transfer  an  estate  therein  less 
than  the  whole,  or  may  transfer  the  whole  upon  conditions,  tlie 
breach  of  which  will  terminate  the  estate  granted,  or  that  he  may 
create  a  trust  whereby  the  beneficiary  may  not  control  the  corpus 
of  the  trust,  or  even  anticipate  its  profits.  But  as  we  construe 
this  will,  nothing  of  the  kind  has  been  here  attempted.  The  at- 
tempt here  was  to  fasten  upon  the  estate  devised  a  limitation  re- 
pugnant to  the  estate,  which  limitation,  and  not  the  devise,  must 
be  for  that  reason  declared  void. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  Gary,  that 
by  this  devise  an  estate  in  trust,  until  the  younger  son  shoiUd 
arrive  at  the  age  of  thirty-one,  was  created  for  tlie  benefit  of  the 
widow  and  children  of  the  testator.  Tliat  such,  was  the  effect  of 
the  so  called  "conditions,"  when  construed  in  connection  with 
other  clauses  of  the  will.     We  do  not  so  understand  the  will. 

When  the  elder  son,  Thomas,  an-ived  at  age,  the  daughter  ceased 
to  have  any  right  whatever  in  the  devised  iiremises. 
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The  right  of  the  widow  to  one^third  the  rents  and  profits  of  the 
farm  was  not  affected  by  the  arrival  of  Charles  at  thirty-one  yean 
of  age,  and  did  not  affect  the  absolute  character  of  the  deTise  to 
the  sons.  If  she  took  during  widowhood  one-third  of  the  lands, 
the  sons  took  a  vested  remainder  in  that  portion,  and  a  present 
vested  estate  in  the  other  two-thirds.  If  her  right  was  to  renta 
and  profits  as  such,  and  the  same  was  made  a  charge  upon  the 
lands,  the  estate  of  the  sons  nevertheless  vested  in  them  and  for 
their  own  benefit,  subject  to  the  incumbrance.  The  relation  of 
trustee  and  cestui  que  trust  existed  between  them  in  no  proper  senfle. 
The  grantees  of  the  sons  would  have  stood  in  the  same  relation  to 
the  widow.  No  relation  of  personal  confidence  or  trust  was  created, 
but  one  growing  out  of  property  rights  alone — strictly  legal  rights. 
Wl^atever  may  have  been  the  desire  of  the  testator  as  to  his  widow 
remaining  on  this  farm  after  the  majority  of  the  elder  son,  it  is 
quite  clear  that  the  rights  of  the  devisees  were  not  made  to  depend 
on  that  event.  The  personal  relations  of  the  members  of  his 
family  were  not  provided  for  after  the  arrival  of  Thomas  at  age,  but 
their  property  rights,  respectively,  were  defined;  and  the  rights  of 
neither  were  subjected  to  the  control  or  supervision  of  the  other. 
There  was  no  trust  created. 

If  we  could  find  in  this  devise  a  trust  in  favor  of  the  widow  until 
Charles  should  arrive  at  thirty-one  years  of  age  (and  certainly  there 
was  none  before,  if  not  after),  so  that  no  absolute  estate  vested  in 
the  sons  previous  to  the  termination  of  such  trust  estate,  or  if  we 
could  find  a  condition  which  prevented  the  vesting  of  the  fee  for 
such  limited  period,  or  a  condition  subsequent  upon  the  happening 
of  which  the  estate  devised  could  be  defeated,  a  different  conclusion, 
no  doubt,  would  be  reached. 

But  the  case  before  us  is  the  devise  of  an  absolute  fee,  with  a  clause 
restraining  the  alienation  and  incumbering  of  the  estate  for  a 
limited  period,  intended,  no  doubt,  for  the  protection  of  the  de- 
visees, who  alone  are  interested  in  the  estate  devised.  In  holding 
that  such  restraint  is  repugnant  to  the  nature  of  the  estate  devised, 
'  and  is  void  as  against  public  policy,  which  in  this  State,  in  the  in- 
terest of  trade  and  commerce,  gives  to  every  absolute  owner  of 
property,  who  is  sui  juris,  the  power  to  control  and  dispose  of  such 
property,  and  subjects  the  same  to  the  payment  of  his  debts,  we 
are  fully  aware  of  the  fact  that  many  authorities  may  and  have  been 
cited  to  the  contrary.     Others  however  support  the  view  we  haw 
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taken,  but  I  shall  not  attempt  either  to  review  or  reconcile  the  cases, 
being  content  to  rest  the  decision  upon  what  we  conceive  to  be 
sound  principle  and  sound  policy.  The  owner  of  property  cannot 
transfer  it  absolutely  to  another,  and  at  the  same  time  keep  it  him- 
self. We  fully  admit  that  he  may  restrain  or  limit  its  enjoyment  by 
trusts,  conditions  or  covenants,  but  we  deny  that  he  can  take  from 
a  fee  simple  estate  its  inherent  alienable  quality,  and  still  transfer 
it  as  a  fee  simple. 

Decree  for  plaintiff. 


Morgan  v.  Perhamus. 

(86  Ohio  St.  517.) 

Marriaoe^'  mcmied  ioaman*»  sdU  of  htuiness  and  good^unU  and  eownant  not  to 

cairry  on  bimness. 

A  married  woman  selling  her  separate  stock  of  mlllinerj  goods  and  the  good- 
will of  the  basiness,  majr  bind  herself  bj  her  engagement  not  to  carry  on 
that  bosiness  at  that  place  or  within  Bach  a  distance  as  would  interfere 
with  it. 

ACTION  for  injunction.    The  opinion  states  the  facts.     The 
plaintiff  had  judgment  below. 

Nichols  £  Davis,  for  plaintiff  in  error. 

Frazier,  Griffith  £  Oriffithy  for  defendant  in  error. 

BoTKTON,  C.  J.  The  principal  question  arising  in  the  case  is, 
whether  the  good-will  of  the  business  in  which  the  plaintiff  in  error 
was  engaged  at  the  date  of  the  contract  sued  on,  constituted  a  part 
of  her  separate  estate.  That  she  in  terms,  and  for  an  entire  * 
consideration,  sold  her  business  and  the  good-will  thereof,  includ- 
ing her  stock  in  trade  and  of  which  business  and  stock  she  was  sole 
owner,  and  engaged  not  to  carry  on  the  millinery  and  dress-making 
business  in  or  near  the  town  of  Felicity,  are  both  distinctly  averred. 

That  she  has  engaged  in  said  business  in  violation  of  said  agree- 
ment is  admitted.  And  it  is  not  doubted,  that  had  she  been  sole 
and  unmarried  when  the  contract  was  entered  into,  the  stipulation 
not  to  re-engage  in  the  business  in  the  town  of  Felicity,  or  so  near 
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thereto  as  to  interfere  with  the  business,  urould  have  been  pcrfectlT 
Talid.  Lanff$Y,  Wsrh,  2  Ohio  St  519.  But  it  is  contended  that 
while  she  was  the  separate  owner  <rf  ihe  goods  and  business  sold, 
the  good-will  of  sach  business  constituted  no  part  of  her  sepa- 
rate estate.  The  statute  provides  that,  ^^any  personal  property 
including  rightS' in  action,  belonging  to  any  woman  at  her  maniage, 
or  which  may  have  came  to  her  during  coTerture  by  gift,  bequest 
or  inheritance,  or  by  purchase  with  her  separate  money  or- means,  or 
be  due  as  the  wages  of  her  separate  labor,  or  have  grown  out  of  any 
violation  of  her  j^ersonal  rights,  shall  together  with  all  income, 
increase  and  profits  thereof,  be  and  remain  her  separate  property, 
and  under  her  sole  control."  68  Ohio  L.  48.  This  provision  is 
very  comprehensive.  Its  object  was  to  qut  oflE  the  common-law 
rights  of  the  husband  to  the  personal  estate  of  the  wife,  whether 
choses  in  action  or  choses  in  j>o88e8sion,  unless  reduced  to  his  pos- 
session with  the  express  assent  of  the  wifeu  That  the.  good-will 
of  a  business  is  a  species,  of  personal  property  is  well  settled.  In 
Wedderburn  v.  Wedderburn,  22  Beav.  84,  it  was  said  by  the  master 
of  the  rolls,  that  "  The  good-will  of  a  trade,  although  inseparable 
from  business,  is  an  appreciable  part.of  the  assets  ot  a,  Qonoem,  both 
in  fact  and  in  the  estimation  of  a  court  of  equity."  Judge  Stoby 
defines  it  as  "an  advantage  or  benefit  which  is  acquired  by  an 
establishment,  beyond  the  mere  value  of  the  capital,  stock,  funds  or 
property  employed  therein,  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives  from  constant  or 
habitual  customers,  on  account  of  its  local  position  or  common 
celebrity,  or  reputation  for  skill  or  affluence,  or  punctuality,  or  from 
other  accidental  circumstances  or  necessities,  or  even  from  ancient 
partialities  or  prejudices."  Story  on  Part.,  §  99.  In  Lindley  on 
Partnership,  842,  the  author  commenting  on  the  meaning  of  the 
term  good-will,  says  that  "it  is  generally  used  to  denote  the 
benefit  arising  from  connection  and  reputation,  and  its  value  is 
what  can  be  got  for  the  chance  of  being  able  to  keep  that 
connection  and  improve  it.  Upon  the  sale  of  an  established  busi- 
ness its  good-will  has  a  marketable  value,  whether  the  busineas 
is  that  of  a  professional  man  or  of  any  other  peraon."  In 
Smith  V.  Everetty  27  Beav.  446,  Sir  JoHK  Romilly  says,  "I 
entertain  no  doubt  that  if  persons  carry  on  business  and  one 
of  (them  dies,  a  share  in  the  good-will,  where  it  is  of  any 
value  at  all,  forms  part  of  the  estate  of  the  deceased  partner.'*  These 
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citations  are  sufficient  to  show  that  the  good-will  of  a  trade  or 
business,  when  connected  with  it,  is  property.  As  was  said  in 
Wedderbum  v.  Wedderburn,  supra ^  "it  is  a  portion  of  the  subject- 
matter  which  produces  profits.'*  It  follows  therefore  that  the  good- 
will of  the  business  sold  by  the  plaintiff  in  error  was  as  fully  owned 
by  her  as  a  part  of  her  separate  property,  and  as  much  the  subject 
of  sale,  as  was  the  stock  of  goods.  This  being  so,  the  law  gives 
the  same  remedy  against  her  for  the  enforcement  of  the  agreement 
as  if  she  were  unmarried.  Section  28  of  the  Code,  as  amended 
March  30,  1874,  provides,  that  if  a  married  woman  be  engaged  as 
owner  or  partner  in  any  mercantile  or  other  business,  and  the  cause 
of  action  grows  out  of,  or  concerns  such  business,  she  may  sue  and 
be  sued  alone  ;  and  that  in  all  cases  where  she  may  sue  or  be  sued 
alone,  the  like  proceedings  shall  be  had,  and  the  like  judgment 
rendered  and  enforced,  in  all  respects,  as  if  she  were  an  unmarried 
woman.  Here  the  plaintiff  in  error  was  engaged  in  business  as 
owner,  and  business  of  a  mercantile  character,  and  the  cause  of 
action  grew  out  of  such  business.  The  rule  of  the  statute  there- 
fore applies,  that  requires  the  same  judgment  to  bo  given  as  if  she 
were  sole  and  unmarried.  Patrick  v.  Littell,  36  Ohio  St.  79.  That 
an  injunction  is  the  proper  remedy  in  such  case  is  settled  by  a 
uniform  current  of  authority.  MilKngton\.  Fox,  3  Myl.  &  Cr.  338: 
Catt  V.  Tourle,  L.  R,  4Ch.  Ai^p.  G54;  Whittakery,  Hovw,  3Beav. 
383  ;  Hall  v.  Barrows,  33  L.  J.  Ch.  204  ;  Harrison  v.  Gardner,  2 
Mad.  198;  Partridge  v.  Menck,  2  Barb.  Ch.  101;  Leake  Dig.  Law 
of  Cont.  1133.  The  consideration  paid  for  the  stock  of  goods  and 
the  good-will  of  the  business  was  entire  and  indivisible,  and  the 
difficulty  of  ascertaining  the  extent  of  the  injury,  or  the  value  of 
the  good-will  of  the  business,  has  led  courts  of  equity  to  interfere 
by  injunction  for  the  protection  of  this  description  of  property, 
from  a  very  early  day.  As  was  said  in  Leather  Cloth  Company, 
Limited,  v.  American  Leather  Cloth  Company,  Limited,  4c  DeG.,  J. 
4  S.  136,  "  the  court  interferes  by  injunction,  because  that  is  the 
only  mode  by  which  property  of  this  description  can  be  effectually 
protected."  The  right  to  relief  in  equity  rests  upon  the  inadequacy 
of  the  law  to  afford  the  remedy  necessary  to  protect  the  party  in 
the  enjoyment  of  the  right  about  to  be  violated.  The  defendant 
in  error  havmg  succeeded  to  the  rights  of  the  purchasers  under  the 
contract  in  suit,  is,  by  the  express  terms  of  the  contract,  entitled 
to  the  benefit  of  the  plaintiff's  promise  not  to  engage  in  the  business, 
YoL.  XXXVIII  —  77 
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and  is  consequently  entitled  to  the  same  relief  that  a  court  of  equity 
would  have  afforded  to  those  from  whom  her  rights  were  acquired. 

Judgment  affirmed. 


FiBST  National  Bank  v.  Powlbb. 

(86  Ohio  St.  BM.) 

Negatiabie  imtrument — trantfer  h^  indonement — eMenee  —  ditenio9k, 

A  note  pajrable  to  the  order  of  '*  mjaelf  ",  signed  bj  two,  and  placed  bj  one  in 
the  hands  of  the  other  to  be  negotiated  for  his  own  benefit,  ma/  be  transfer- 
red hy  indorsement  bjr  that  other  alone  ;  parol  eyidenoe  is  competent  to 
show  the  drcamstances ;  and  it  makes  no  difference  that  the  maker  not 
indorsing  was  surety,  and  that  the  transferee  knew  that  fact. 

ACTION  on  a  promissory  note.     The  opinion  shows  the  facu 
The  defendant  had  judgment  below. 

E.  B.  Taylor,  for  plaintiff  in  error. 

0.  M.  Ttitile,  for  defendants  in  error. 

Okey,  J.  On  the  trial  of  this  case  the  testimony  was  quite  con- 
flicting. We  do  not  find  it  necessary  to  express  any  opinion  as  to 
the  preponderance  of  the  evidence.  Of  course  the  plaintiff  in  error 
was  entitled  to  recover,  if  Fowler  and  Humiston,  at  the  time  they 
executed  the  note  sued  on  in  this  case,  knew  the  terms  upon  which 
the  note  of  Tyler  and  Fowler  was  held.  Equally  clear  it  certainlj 
is,  that  the  plaintiff  in  error  was  not  entitled  to  recover  if  it  con- 
cealed from  the  defendants  in  error  the  terms  upon  whicli  it  held 
that  note,  and  thereby  induced  the  execution  of  the  note  here  in 
suit.  The  question  is  as  to  the  liability  of  the  defendants  in  error 
upon  the  assumption  that  without  their  fault,  or  the  fault  of  the 
plaintiff  in  error,  they  were  ignorant  of  those  terms.  In  that  case 
their  liabilitv  should  be  measui^ed  bv  the  liability  of  Fowler  on  the 
note  executed  by  himself  and  Tyler.  The  requests  for  instmctioDB 
to  the  jury,  the  refusal  to  charge  as  requested,  and  the  charge  given, 
in  connection  with  the  tendency  of  certain  testimony  set  forth  in 
the  statement  of  the  case,  fairly  present  the  question  as  to  the  li- 
ability of  Fowler  on  the  Tyler-Fowler  note  in  the  latter  \new,  and 
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lequiro  us  to  say  whether  the  action  of  the  court  in  that  respect  was 
or  was  not  erroneous. 

The  note  executed  by  Tyler  and  Fowler  was  what  is  known  as  an 
irregular  instrument.  Byles  on  Bills  (6th  Am.  ed.)  *90 ;  1  Ban. 
on  Neg.  Inst.,  §§  128,  148.  Although  signed  by  both  of  them,  its 
terms  are,  "  I  promise  to  pay  to  the  order  of  myself  one  thousand 
dollars."  Where  a  note  signed  by  two  or  more  i^ersons  is  payable 
to  the  order  of  one  of  them,  it  becomes  effectual  when  he  writes  his 
name  upon  the  instrument  and  puts  it  in  circulation.  If  it  is  payable, 
in  terms,  to  the  order  of  two  of  the  makers,  the  same  thing  must 
be  done  by  both  of  them  in  order  to  vest  in  the  holder  a  legal  title. 
A  note  payable  to  the  maker's  own  order  is  wholly  void  until 
indorsed  by  him  and  put  in  circulation,  but  it  becomes  by  such 
transfer  a  valid  promissory  note  in  the  hands  of  a  bona  fide  holder, 
and  is,  in  effect,  payable  to  bearer. 

The  only  indorsement  made  upon  the  note  of  Tyler  and  Fowler 
was  that  made  by  Tyler  by  writing  his  name  on  the  back  of  the  in- 
strument. Was  the  court  warranted  in  saying  to  the  jury,  that 
"  in  order  to  transfer  the  legal  title  of  the  note,  as  commercial  paper, 
the  note  should  have  been  indorsed  by  both  Tyler  and  Fowler  ?  " 
In  our  opinion  this  question  must  be  answered  in  the  negative  upon 
three  grounds. 

*  First.  Where  a  note,  the  terms  of  which  arc,  *'  I  promise  to  pay,'* 
is  signed  by  more  than  one  person,  it  may  be  read,  *^We  or 
either  of  us  promise  to  pay."  Wallace  v.  Jeioell,  21  Ohio  St.  1G3  ; 
s.  c,  8  Am  Rep.  48.  Here  the  instrument  is  signed  by  two  persons, 
audits  language  is,  '*I  promise  to  pay  to  the  order  of  myself  one 
thousand  dollars."  No  gi'eater  violence  is  done  to  language  by  read- 
ing it,  "  Wc  or  either  of  us  promise  to  pay  to  the  order  of  ourselves 
or  either  of  us,"  than  was  done  in  Wallace  v.  Jewell ;  and  we  think 
where  such  interpretation  is  in  harmony  with  what  seems  to  have 
been  the  intention  of  the  parties,  the  instrument  may  be  so  read. 
Conner  v.  RoiUh,  7  How.  (Miss.)  176  ;  Boydy.  Brother soUy  10  Wend. 
93  ;  Pearson  v.  Stoddard,  9  Gray,  199  ;  HigUy  v.  Newell,  28  Iowa, 
516. 

Second.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a 
promissory  note ;  but  where  the  instrument  is  of  the  class  we  are 
now  considering,  parol  evidence  may  be  admitted  to  explain  it. 
McCrary  v.  Ca^key,  27  Ga.  54 ;  Taylor  v.  Strickland,  37  Ala.  642  ; 
Kehey  v.  Uibbs,  13  Ohio  St.  340.     '*  If  you  can  construe  an  in- 
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etrument  bjr  parol  evidenee,  where  that  instrament  is  ambignons, 
in  such  manner  as  not  to  contradict  it,  you  are  at  liberty  to  do  so.* 
Pabkb,  B.,  in  Oddih€d&  r.  iSto«m,  1  Welaby,  H.  &  G.  154,  158. 
And  Prof.  Pardons  says :  **  Whence  the  language  of  a  note  is  capable 
of  two  meanings,  parol  evidence  may  direct  the  proper  choice  to  be 
made  between  them."    2  Bills  and  Notes  517.  ^ 

Third.  The  evidenofr  shows  that  when  Tyler  received  the  note 
from  the  han^ds  of  Fowler,  the  latter  intended  to  invest  him  witii 
power  to  negotiate  it,  and  to  do  whatever  was  necessary  to  be  done 
in  order  to  transfer  a  legal  title  to  the  instrument.  Tyler,  under 
the  circnmstances,  was  empowered,  on  his  own  behalf  and  as  agent 
for  Fowler,  to  invest  another  with  a  legal  title  to  the  note.  One 
may  be  orally  authorized  to  indorse  for  another  a  promissory  note, 
and  Avhere  the  instrument  is  in  the  form  of  the  one  under  considera- 
tion, the  indorsement  may  be  made  as  this  note  was  indorsed,  if 
that  was  the  manner  of  indorsement  contemplated  by  the  makera. 
1  Dan.  on  Neg.  Inst.,  §§  272-308. 

But  the  defendants  in  error  claim  that  Tyler  diverted  the  note 
from  the  object  for  which  it  was  executed,  and  hence  Fowler,  who 
execrated  the  note  for  the  accommodation  of  Tyler,  was  discharged 
The  note,  as  we  have  seen,  is  an  irregular  instrument,  and  is  pay- 
able at  another  bank  than  the  plaintiff  in  error ;  but  having  been 
indorsed  in  the  manner  stated,  if  there  was  an  understanding  between 
Fowler  and  Tyler  that  the  latter  had  general  authority  to  transfer 
the  note,  the  instrument  differs,  in  no  legal  sense,  from  the  most 
formal  instrument,  although  the  plaintiff  in  error  knew  Fowler  was 
•surety.  Stone  v.  Vance,  6  Ohio,  246  ;  Riley  v.  Johnson,  8  id.  52^; 
Williams  v.  Bosson,  11  id.  62;  Clinton  Bank  v.  Ayres,  16  id.  282; 
Portage  Co.  Bank  v.  Lane,  8  Ohio  St.  405  ;  JBrtoinx.  Shaffer,  9  id- 
43  ;  Knox  Co.  Bank  v.  Lloyd,  18  id.  353  ;  Kinysland  v.  Pryor,  33 
id.  19.  Indeed,  according  to  the  syllabus,  the  transfer  of  such  a 
note,  even  in  violation  of  an  agreement  between  the  principal  and 
Burety,  will  not  discharge  the  latter,  if  the  indorsee  had  no  knowl- 
-edge  of  the  agreement. 

Finally,  it  is  urged,  in  support  of  the  instruction  to  the  jury,  that 
Tyler  had  no  power,  however  fair  the  transaction  may  have  been  on 
the  part  of  the  plaintiff  in  error,  to  pledge  the  note  as  collateral 
security  for  the  payment,  within  ten  days,  of  a  protested  draft  for 
♦469. 55.  But  the  position  is  untenable,  for  there  was  an  agreement 
to  delay  collection  of  the  draft  for  the  specified  time.    Erwin  v. 
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SJuiff&r,  supra  ;  Jtoxborowgh  t.  Messicky  6  Ohio  St.  448 ;  1  Dan.  on 
Neg.  Inst,  §§  829-^2. 

For  error  in  refusing  to  chaxge  as  requested,  andJor  enxnr  in  the 
charge  as  given,  in  the  particulars  indioated  in  this  opinion,  the 
judgment  will  be  reversed,  and  the  cause  lamaiided  for  a  new  triaL 

JwigmmU  rwersed. 

BoYNTOisr,  J.,  dissented. 


TTinoiff  Mutual  Lxfje  Iksurance  Gokpaky  v.  Rbif. 

(86  Ohio  St.*<S96.) 

Imuranee  —  Itfe — toarranty  of  temperaU  hdbiU. 

A  wamaty  in  an  appUoation  for  life  insanuioe  that  the  applicant  has  never 
been  intemperate  and  is  of  eorraet  and  temperate  habits,  is  not  broken  by 
ooeaaional  exoessiv^e  indolgeaoeSf  bat  a  oonftinaoos  and  dailj  oae  of  iatosi- 
eating  drinks  is  not  neoessary  to  oonstitate  intemperate  habits.  {See  noUt 
p.  615.) 

ACTION  on  a  life  policy.     The  defense  was  breach  of  warranty 
set  forth  in  the  head-note.     The  opinion  shows  other  facts. 
The  plaintiff  had  judgment  below. 

SayUr  &  Sayl&r,  for  plaintiff  in  error. 

Hoadlyy  Johnson  &  Colston  and  R.  W.  Nelson,  for  defendant  in 
error. 

JoHNSOK,  J.  The  ninth  request  wss  that  if  the  jury  found  that 
the  applicant  was,  before  the  date  of  his  application,  addicted  io  feri- 
odical  spreeing  or  getting  drunk,  without  the  knowledge  of  the 
company  or  its  agents,  the  policy  would  be  void,  even  though  there 
were  periods  of  longer  or  shorter  duration  in  which  he  was  duly 
sober. 

The  eleventh  was  in  substance  the  same,  that  if  ''he  was  in  the 
habit  of  periodically  getting  drunk,  even  though  there  were  times 
and  occasions  of  longer  or  shorter  duration  in  which  he  was  duly 
sober,*'  the  policy  was  void. 

Each  of  these  requests  were  refused,  and  in  lieu  thereof  the  court 
charged  that  it  was  obvious  that  thesd  questions  arc  not,  whether 
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the  insured  was  ever  dnink,  or  whether  he  ever  used  intoxicating 
licjxiors;  "but  whether  he  was  ever  intemperate;  that  is,  whether 
at  any  period  of  his  life  his  usual  and  daily  hahiU  were  snch  as  to 
constitute  and  I'ender  him  what  is  known  as  an  intemperate  man, 
— a  man  habitually  uiider  the  influence  of  inttixicating  liquor.^ 

An  occasional  excess  in  the  use  of  intoxicating  liquor  does  not, 
it  is  true,  constitute  a  habif,  or  make  a  man  intemperate,  within 
tlie  meaning  of  this  2>olicy;  but  if  tne  habit  has  been  formed  and 
is  indulged  in,  of  drinking  to  excess  and  becoming  intoxicated, 
whether  dailt/  and  continuously ^  or  periodically y  with  sober  intervals 
of  gi-eater  or  less  length,  the  person  addicted  to  such  a  habit  cannot 
be  said  to  be  of  tem2)erate  habits,  within  the  meaning  of  thii 
policy.  • 

In  view  of  the  fact,  that  the  evidence  strongly  tended  to  show 
that  it  was  the  habit  of  the  insured  to  indulge  to  excess  at  frequent 
times,  and  did  not  tend  to  show  a  case  of  daily  or  continuous  state  of 
intoxication,  this  charge  was  clearly  misleading.  From  it  the  jaiy 
might  well  understand,  that  in  view  of  the  whole  evidence,  we 
think,  may  reasonably  have  understood,  that  Charles  Beif  was  of 
correct  and  temperate  habits,  although  it  was  his  habit  to  get  drank 
periodically  and  frequently,  with  sober  intervals  of  longer  or  shorter 
duration. 

The  habit  of  using  intoxicating  liquors  to  excess  is  the  result  of 
indulging  a  natural  or  acquired  appetite,  by  continued  use,  until  it 
becomes  a  customary  practice. 

This  habit  may  manifest  itself  in  practice  by  daily  or  periodical 
intoxication  or  drunkenness. 

Within  the  purview  of  these  questions  it  must  have  existed  at 
some  previous  time,  or  at  the  date  of  the  application,  but  it  is  not 
essential  to  its  existence  that  it  should  be  continuously  practiced,  or 
that  the  insured  should  be  daily  and  habitually  under  the  influence 
of  liquor. 

Where  the  general  habits  of  a  man  are  either  abstemious  or 
temperate,  an  occasional  indulgence  to  excess  does  not  make  him  a 
man  of  intemi^erate  habits.  But  if  the  habit  is  formed  of  drink- 
ing to  excess,  and  the  appetite  for  liquor  is  indulged  to  intoxication 
eitlier  constantly  or  periodically,  no  one  will  claim  that  his  habits 
are  temjierate,  thougli  he  nmy  be  duly  sober  for  longer  or  shorter 
periods  in  tlio  intervals  between  the  times  of  his  debauches. 

In  Miller  v.  Mutual  Benefit  Ins,  Co.,  34  Iowa,  222;  s.  c.  7  A;n 
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Bep.  122,  the  insured  was  shown  to  be  a  man  who  indulged  in  a  peri- 
odical habit  of  drinking  to  excess,  and  protracting  these  debauches 
until  his  strength  was  exhausted.  These  excesses  were  not  of 
long  duration,  and  were  followed  by  seasons  of  sobriety  which 
would  last  for  months.  In  one  of  these  debauches,  he  died  of 
deliriwn  tremens.  It  was  held  that  he  died  from  intemperance. 
Who  would  say  that  such  a  man  was  of  temperate  habits  ?  Such  a 
habit  of  intemperance  is  quite  as  material  to  the  risk,  and  equally 
as  much  within  the  terms  of  this  policy,  as  the  habit  of  daily  in- 
toxication.. Indeed,  high  medical  authority  is  not  wanting  to  show 
that  jieriodical  drunkenness,  the  result  of  an  uncontrollable  appetite, 
is  generally  much  more  excessive,  and  therefore  more  dangerous, 
than  daily  habitual  intoxication. 

But  it  is  claimed  that  the  latter  part  of  this  charge  cures  any 
error  that  may  exist,  caused  by  the  use  of  the  word  "daily,"  in 
the  first  part.  We  think  not.  The  concluding  sentence:  "If  you 
find  from  the  eyidence  that  Charles  Beif  did  so  habitually  use  in- 
toxicating drinks  to  excess,  then  the  plaintiff  cannot  recover," 
referred  the  jury  back  to  the  definition,  wherein  they  are  told  that 
if  hifi  usual  and  daily  habits  were  to  be  under  the  influence  of 
liquor  he  could  not  recover,  and  was  not  a  modification,  but  a 
reiteration  of  the  error. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

KcyiB BT  THE  RspoBTBB.— In  Buttonr.  Waterloo  lAfe  Inmranoe  Co.,  IF.*  F.  7SS, 
there  was  a  warranty-  of  sober  and  temperate  habits,  but  it  was  shown  that  the  insured 
bad  bad  dtHrium  tremtn»  the  same  year  the  policy  was  issued,  and  the  year  before.  Held 
to  luatify  a  finding  of  breach. 

In  Mowry  ▼.  Home  Life  Tnturanee  Co.,  9  R.  1. 846,  It  was  held  **  that  an  occasional  use 
was  to  be  deemed  Intemperance,  but  that  he  must  indulge  in  them  to  such  an  extent  as 
would  be  oonsiidwed  an  excess." 

In  Mutual  Beneifit  Life  Inauranee  Ot.  ▼.  HoUerhoff,  2  Gin.  879,  it  was  said  :  '*  Those 
wbo  used  intoxicating  liquors  at  all  within  the  purview  of  such  insurance  policies,  may  be 
divided  into  three  dasaes.  The  ftrgt  drink  sometimes,  and  upon  occasions  as  it  were  more 
hf  aeddeut  than  otherwise,  even  to  intoxication,  but  in  so  exceptional  a  manner  that  no 
one  can  say  that  they  hare  any  habit  in  r^ard  to  such  use.  They  can  stop  at  anytime, 
evien  take  the  glass  from  their  lips  in  the  midst  of  th3  banquet,  and  whether  such  drinking 
Injures  the  health  of  those  who  do  it  or  not,  no  one  can  tell  with  certainty  —  some  think 
It  does,  others  not.  It  is  obvious  that  this  class  would  not  be  embraced  in  the  terms  o( 
aoeba  policy  as  that  in  this  case. 

"▲  second  cUs9  acquire  a  constant  appetite  for  the  use  of  intoxicating  liquors,  and  a 
ragnlar  habit  of  using  them,  so  that  the  whole  system  is  kept  under  the  immediate  influ- 
ence of  alcoholic  stimulants.  They  are  known  as  constant  habitual  drunkards.  This 
class  wt>uld  be  within  the  prohibition  of  this  policy. 

"A  third  class  acquire  a  constitutionally  nervous  appetite  for  alcoholic  liquors.  It 
nally  amounts  to  a  disease.  A  case  is  easily  recognised  by  all  who  are  well  acquainted 
iritfa  tbe  penon.  Such  persons  may  remain  sober  for  a  month,  three  or  six  months,  or  even 
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At  a  time,  and  refuse  to  taste  anj  intoTicating  drinks  (they  must  refnse  if  tb^ 
vould  not  gM  drank),  and  then  go  upon  what  is  called  a  *  spree  *  of  great  inteostty  and 
iMting  for  a  longer  or  shorter  period,  usoalfjr  ontii  prostration  and  sicknett,  and  often 
ddiriam,  compei  a  cessation  and  terminate  Uie  *  sprse.*  When  kieginniag  or  in  the  midst 
of  such  periodical  debauch,  no  earthly  considerations  or  persuasions  can  armt  the 
course  of  the  subject  or  Induce  him  to  stop  drinking.  In  this  he  is  strikingly  different 
Crom  the  flrstdass  ahoTo  named  who  use  Intoxicating  liquors.  And  there  are  two  variedeb 
of  *spreers.*  The  one  is  boisterous,  is  seen  everywhere ,  and  seeks  out  and  talks  to 
everybody.  Tlie  other  is  oonsdous  of  his  self-degradation  and  dlsf^ace,  and  hides  him' 
adf  from  observation  in  his  home  or  room  so  as  not  to  be  seen  and  not  to  have  his  habit 
and  condition  known.  And  few  oKoept  his  family,  intimates  or  nels^bora,  may  know  or 
BDspect  him .  I  have  not  menti<Mied  a  dass  of  persons  who  use  intoxicating  liquors  prs* 
acrfbed  as  medicines,  or  who  use  them  at  meals  as  part  of  their  food,  wfthotit  a^y 
obeervable  menial  or  physical  eCTects.  They  do  not  come  within  the  purview  of  legal  coa- 
slderation  in  connection  with  life  Insurance.  The  classes  within  such  policies  are  not  tboss 
whose  wills  completely  regulate  and  control  their  use  of  Intoxicating  liqucM^  but  those  la 
whom  the  use  and  habit  daily  or  periodically  control  and  master  the  will  —  where  desim 
and  appetite  contend  with  and  roaster  the  wish  and  judgment  to  refrain.** 

In  Van  VaUeetUmrgh  v.  American  Popuiar  Life  Inntranee  Co.,  TO  N.  Y.  WS,  it  was  hdd 
that  the  question,  did  the  insured*'  use  any  intoxicating  liquors  or  aabstances  f  does 
**■  not  direct  the  mind  to  a  single  or  incidental  use,  but  to  a  customaiy  or  habitual  use.  ** 

In  Rochaway  ▼  Mutual  Benefit  Life  Insuntincc  Co.,  United  Statea  Circuit  Court. 
Western  District  of  Pennsylvania,  the  court  thus  instructed  the  jury  as  to  the  meaning  of 
**  sober  and  temperate  : "  **  The  words  *  sober  and  temperate  *  are  to  be  taken  in  their 
ordinary  sense.  The  language  does  not  imply  total  abstinence  from  intoxicating  liqoora 
The  moderate,  temperate  use  of  intoxicating  liquors  is  oonslBtent  with  sobtiety.  But  if  a 
man  use  spirituous  liquors  to  such  an  extent  as  to  produce  frequent  intoxicatian,  be  is  not 
sober  and  temperate  within  the  meaning  of  this  contract  of  insurance.'* 

The  expiesHlon  ** intemperate  habits  **  has  also  reeeived  construetion  fai  criminal  casn. 
Thus  in  Tatum  ▼.  Siale^  63  Ala.  147,  under  a  statute  forbidding  the  sale  of  ardent  spirits  t« 
persons  of  sudi  habits,  it  is  said  :  "  Habit  is  defined  to  be '  fixed  or  established  cosuan, 
ordinary  course  of  conduct. '  Webst .  Diet.  It  need  not  be  the  unl^nn  or  unvaiyteg  nde^ 
but  to  be  a  habit  it  xjvxsx.  ba  the  ordinary  course  of  conduct  —the  general  role  or  custom 
It  may  have  exceptions.  Exceptions  do  not  destroy  a  rule.  But  unless  when  oocasion 
offers  there  is  a  disposition  or  probable  inclination  to  drink  to  excess,  Intemperate  bahita 
cannot  be  predicated.  If  sobriety  is  the  rule,  and  oocasional  intoxioatioo  the  exoeptioB, 
then  the  case  is  not  brought  within  the  statute.  On  the  other  hand,  if  the  rule  is  to  driak 
to  intoxication  when  occasion  offers,  and  sobriety  or  abstinence  is  the  exception,  tliea  the 
charge  of  intemperate  habits  is  established.  Now  to  make  out  this  charge  it  is  do; 
necessary  that  this  custom  shall  be  an  every-day  rule.**  There  are  persons  **  iriiose  custao 
it  is  to  remain  sober  while  at  home,  and  who  when  |n  company,  or  visiting  the  town  or 
Tillage,  generally  drink  to  excess,  although  occasionally  they  abstain  and  runatn  sober. 
In  such  case,  drunkenness  is  shown  to  be  the  rule  or  ordinary. course  of  conduct.^  The 
court  held  that  getting  drunk  two  or  three  times  a  year  was  not  an  '^  intemperate  habit.*' 

Similar  terms  have  been  construed  in  divorce  cases.  Thus  In  3faAon«  v.  JfoAoae,  If 
Cal  G27,  the  jury  were  instructed  that  to  constitute  a  *'  habitual  drunkard,**  the  intoxicarioa 
must  be  such  as  to  **  completely  di.squalify  the  party  from  attending  to  his  i^"'"'—  avoca- 
tions." This  instruction  was  disapproved  on  review,  and  the  court  said :  **  If  there  la  a  fixed 
habit  of  drinking  to  excess,  to  such  a  degree  as  to  disqualify  a  person  from  attend  big  to 
his  business  during  the  principal  portion  of  the  time  usually  devoted  to  business.  It  is 
habitual  intemperance.**  This  definition  was  criticised  in  Wheeler  v.  Wheeler,  53  lova, 
511,  the  court  observing :  **  This  definition  was  sufficient  for  the  case  in  hand,  but  we  do 
not  understand  It  to  have  been  held  that  nothing  short  of  the  standard  fixed  In  that  oaaa 
would  be.  It  Is  not  regarded  as  necessary  affirmatively  to  define  what  constitutes  ^bsbttasl 
drunkenness.'  We  are  not  prepared  to  say  however  If  a  person  has  a  fixed  habit  of 
drinking  intoxicating  liquors  to  excess,  is  frequently  drunk,  and  that  mu±,  to  bto  aomal 
condition  during  the  night  and  in  hours  not  devoted  to  business,  that  hto  wife  weald  sot  be 
entitled  to  a  divorce.  ** 
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Tlie  breach  of  the  warranty  Is  fatal  without  regard  to  the  question  whether  it  tended  or 
aided  to  prodooedeath.  Conover  t.  Mass.  L.  Im.  Co.,  8  Dill.  217  ;  Horton  t.  Eq.  L.  Ass. 
8oe.  of  17.  &,  i  Big.  L.  &  A.  R  ,  103 ;  SmUhcttnibe  v.  Merrimaiij  1 C.  &  M.  286 

Habits  of  intemperanoe  aeqaired  subsequent  to  the  insurance,  eren  though  the  cause  of 
death,  wifl  not  avoid  the  policy  unless  it  is  expressly  so  stipulated.  Odd  FeUown'  Mut. 
Lifeln%  Co.  ▼.  Rohhoppt  Peun.  Sup.  Ct.,  March,  1880.  Shabswood,C.  J.,  Oobdok  and 
nnnKST,  JJ.,  disBftntiBg. 

A  mere  **  declaration  **  that  the  applicant  does  not  now  nor  will  practice  any  pernicious 
habit  that  obviously  tends  to  the  shortening  of  life/*  does  not  warrant  against  a  subsequent 
formatloo  of  the  habit  of  drinking  ardent  spirits  to  excess.  Kneeht  r.  Jfut.  Life  Ins.  Co , 
BOP^An.  St.  118;  s.  o.,  85  Am.  Rep.  641.  But  otherwise  where  the  word  is  **  guarantee  '* 
histeadof  "declare.**  Knljht  t.  Mut.  Life  Ins,  Co.,  Penn.  Supreme  Court,  January. 
1681.  And  BO  when  '  *  declare  "  was  used  with  a  warranty  covering  declarations.  SchyMz 
V.  Mut.  Life  Ins.  Co.  of  N»Y.^^  Fed.  Rep.  672. 

fn  Kniekerbocher  Life  Insuranee  Co.v.  IHey,  TTnited  States  Supreme  Court,  Oct.  1881,  the 
eovrt  said  :  *  *  His  oooaslonal  use  of  intoxicating  liquors  did  not  render  him  a  man  of  in- 
temperate habits,  nor  would  an  exceptional  case  of  excess  justify  the  application  of  this 
character  to  him.  An  attack  of  delirium  tremens  may  sometimes  follow  a  single  excess- 
ive induigenoe.  *  •  *  When  we  speak  of  the  habits  of  a  person ,  we  refer  to  his  cus- 
tomary conduct,  to  pursue  which  he  has  acquired  a  tendency,  from  frequent  repetition  of 
the  same  acts.  It  would  be  incorrect  to  say  that  a  man  has  a  habit  of  any  thing  from  a 
single  aet.  A  habit  of  eariy  rising,  for  example,  could  not  be  affirmed  of  one  because  he 
was  onoe  seen  on  the  street  in  the  morning  before  the  sun  had  risen  ;  nor  could  intem- 
perate habits  be  imputed  to  him,  because  his  appearance  and  actions  on  that  occasion 
nigfat  indicate  a  night  of  excessive  indulgence.  Hie  court  therefore  did  not  err  in  in- 
structing the  jury,  that  if  the  habits  of  the  insured,  *■  in  the  usual,  ordinary  and  every  day 
routine  of  his  life,  were  temperate,'  the  representations  made  are  not  untrue  within  the 
meaning  of  the  policy,  although  he  may  hare  had  an  attack  of  deUrium  tremens  from  aa 
eseei^tlonal  over  Indulgence. " 
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(38  Ohio  St.  647.) 

Carrier — of  pawengers  —  connecting  lines  —  baggage. 

One  of  several  oonnecting  railway  companies,  accepting  fare  for  passage  over 
the  entire  line,  without  agreement  as  to  risks,  is  liable  for  the  safe  trans- 
portation and  delivery  of  tlie  passenger's  bagirage  at  the  end  of  the  route.* 

A  carrier  cannot  limit  his  liability  by  words  on  a  railway  ticket  or  baggage 
che<^,  even  when  bronght  to  the  passenger's  notice,  unless  tlie  latter 
agrees  to  sncU  limitation,  and  it  is  for  the  carrier  to  show  such  agreement. 

The  acts  and  declarations  of  the  baggage  agent  at  the  end  of  the  route  are 
competent  evidence  against  the  contracting  carrier. 

AOTIOlf  for  lost  baggage.     The  facta  appear  in  the  head-note 
and  opinion.     The  plaintiff  had  judgment  below. 

rro  same  effect,  HawUy  v.  Skreven  (08  Oa.  847),  86  Am.  Rep.  120.  See  Hiodd  v.  U,  S.  A 
Cthk,  Kx.  Co.  (S6Vt.  895),  86  Am.  Rep.  757,  and  note, 761.    Compare  NaOvoHle  and  ChattO' 
B*  Cb.  V.  Sprayberru  (  8  Bazt.  841),  85  Am.  Bep.  70S,  and  note,  708. 
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IT.  Skinner,  for  plaintiff  in  error. 

F.  W.  Wood  and  White  S  Campbell,  for  defendants  in  error. 

Okey,  J.  Several  grounds  are  relied  on  for  the  reversal  of  the 
judgment  rendered  in  the  court  below,  and  the  questions  presented 
have  been  discussed  at  great  length.  Those  deemed  of  sufficient 
importance  to  call  for  a  report  will  be  briefly  considered. 

1.  Wliere  it  is  necessary  for  a  traveller,  in  going  from  one  place 
to  another,  to  pass  over  the  connecting  lines  of  several  railrcnd 
companies,  it  is  competent  for  either  company  to  contract  with  him 
for  the  transportation  of  himself  and  his  baggage  the  whole  distanoe, 
whether  such  lines  are  confined  to  one  State  or  extend  through 
several  States.  Connecting  carriers,  in  such  case,  recognizing  such 
contract,  become  the  agents  of  the  contracting  carrier,  and  their 
negligence  is  its  negligence.  And  the  collection,  by  such  contract- 
ing carrier,  of  fare  in  advance  for  the  entire  journey,  without  an 
agreement  as  to  risks,  renders  it  liable,  on  receipt  of  the  traveller's 
baggage,  to  transport  it  safely  to  the  end  of  the  route,  and  there 
deliver  it,  on  demand,  to  such  owner.  Schoul.  on  Bailm.  336; 
Thomp.  on  Carr.  431;  Lawson  on  Garr.,  §  235;  Hutch,  on  Garr., 
§  145.  Of  course  the  carrier  selling  such  ticket  may  lawfully  agree 
with  the  passenger  that  it  shall  not  be  liable  except  for  Ion  or 
damage  occurring  on  its  own  road.   Id. 

2.  A  common  carrier  cannot  restrict  his  liability  for  loss  of 
baggage  by  notice,  even  when  such  notice  is  brought  to  the 
knowledge  of  the  passenger.  Such  restriction  can  only  be  made  by 
agreement  of  the  parties,  and  the  burden  is  on  the  carrier  to  show 
such  agreement.  Davidson  y.  Graham,  2  Ohio  St.  131;  OrahamT. 
Davis,  4  id.  362;  Wilson  v.  Hamilton,  id.  722,  740;  Welsh  v.  Pitti- 
burgh,  etc.,  R,  Co.,  10  id.  65;  Cleveland,  etc.,  R.  Co.  v.  Gurran,  19 
id.  1;  Cincinnati,  etc.,  R.  Co.  v.  Pontius,  id.  221;  Union  Ex- 
press Co.Y.  Graham,  26  id.  595;  United  S.  Ex.  Co.  v.  Bachnan,  2S 
id.  144;  Gaines  v.  Union  T.  S  L  Co.,  id.  418;  Pittsburgh,  etc,  Rg- 
Co.  V.  Barrett,  36  id.  448.  A  railroad  ticket  is  not  such  an  agreement 
It  is  simply  a  voucher  that  the  person  in  whose  possession  it  is  has 
paid  his  fare.  The  same  principle  applies  to  baggage  checks. 
Lawson  on  Carr.,  §§  106, 107.  An  attempt  by  words  on  such  ticket 
or  check  to  limit  the  carrier's  liability  for  loss  of  baggage  will  he 
wholly  unavailing,  unless  the  carrier  shows  that  the  passenger. 
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knowledge  of  such  limitation,  agreed  that  it  might  be  made.  Else- 
where the  eases  on  this  subject  are  not  in  harmony  {Burke  y.  South 
E.  Ry.  Go.,  5  C.  P.  Div.  1;  Lawson  on  Oarr.  455,  460;  Thomp.  on 
Carr.  432,  437);  but  our  own  cases,  to  which  reference  has  been 
made,  fully  support  this  view  of  the  law,  and  such  is  the  clear 
weight  of  authority. 

3.  Application  for  the  baggage  was  made  to  the  agent  in  charge 
of  the  baggage-room  as  soon  as  practicable  after  Mrs.  Campbell  and 
her  friends  reached  Washington.  What  the  agent  said  and  did, 
witli  respect  to  tlie  baggage,  was  clearly  competent  evidence  for 
the  pbintiffs  on  trial.  Morse  v.  Gmn,  River  R.  Co.^  6  Gray,  460; 
Lnne  v.  Boston  <&  A.  R.  Co.y  112  Mass.  455;  Green  v.  Boston  £  Z. 
/?.  Co.,  128  Mass.  221;  DilUber  v.  Knickerbocker  Ins.  Co.,  76  N.  Y. 
567,  572;  Pierson  v.  Atlantic  Nai.  Bank,  77  id,  304;  Kirkstall 
Brew. Co.  v.  Furness  R.  Co.,  L.  R.,  9  Q.  B.  468. 

[A  matter  of  practice  omitted.] 

There  is  no  error  in  the  record  to  the  prejudice  of  the  plaintiff 
in  error. 

Judgment  affirmed. 
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Carltok  v.  Caheroit. 

(M  Tex.  78.) 

Deed  —  toTien  operative  only  an  wilL 

An  iDRtrument  in  the  form  of  a  deed,  presently  granting  both  real  and  peraooal 
property  to  the  grantor's  wife  and  daughter,  in  consideration  of  natoral  Ioto 
and  affection,  and  for  their  better  maintenance,  support,  livelihood  and  pre- 
ferment, but  containing  a  reservation  of  all  the  property  to  the  gnuitor  for 
his  natural  life,  is  operative  only  as  a  will.    {See  note,  p.  021.) 

ACTION  to  try  title  and  for  partition.  The  plaintiff  claimed 
under  an  instrument  executed  by  Abner  Lee,  in  the  form  of  a 
deed,  conveying  lands  and  personal  property,  and  containing  this 
clause :  "N.  B.  The  said  Abner  Lee  holding  in  reserve  all  the 
within  named  estates,  both  real  and  personal,  during  the  natural 
life  of  tlie  said  Abner  Lee."  The  grantees  were  the  grantor's  wife 
and  daughter,  and  the  consideration  was  love  and  affection  and 
their  maintenance  and  preferment.  The  defendant  claimed  under 
subsequent  deeds  from  the  grantor.  The  defendant  had  judgment 
below. 

F.  W,  CJiandler  and  W.  M.  McOreggoVy  for  appellant. 

Davis,  Beall  S  Taliaferro,  for  appellee. 
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Gould,  A,  J.  Although  the  instrnment  of  July  16,  1836,  had 
the  form  of  a  deed,  and  was  placed  upon  record,  it  was  nevertheless 
testamentary  in  its  character,  and  inoperative  as  a  deed,  if  the  in- 
tention of  the  maker  appears  to  have  been  that  it  should  take  effect 
only  on  his  death.  Looking  to  the  terms  of  the  instrument,  ihe 
nature  of  the  reservation,  and  of  the  estate  to  be  created,  and  bear- 
ing in  mind  that  the  court  below,  acting  without  a  jury,  passed 
upon  all  questions  of  fact,  we  are  of  opinion  that  the  court  did 
not  err  in  its  judgment,  if  it  was  based  on  its  opinion  that  the  in- 
tention of  the  maker  was  that  the  instrument  take  effect  only  on 
hifi  death,  and  that  it  was  therefore  testamentary  in  its  character. 
There  is  ample  authority  supporting  such  a  conptruction  of  similar 
instroments.  Hesier  v.  Young,  2  Ga.  46 ;  Tum'^r  v.  Scoii,  51 
Penn.  St.  130  ;  Epperson  v.  Jfiffs,  19 Tex.  67  ;  Ferguaony.  Fergu- 
son,  27  id.  344.  As  we  are  of  opinion  that  on  this  ground  the 
judgment  is  correct,  it  is  not  material  to  pass  on  other  grounds  on 
which  it  is  also  sought  to  support  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


NoTB  BT  THB  BsBPoimB.  —Ill  HeHeTT.  Young,  9  Qa.  81,  the  gift  was  **  after  my  death.'* 
The  court  said  :  **  Nor  does  the  fact  that  this  paper  contains  the  formal  phraseology  of  a 
deed,  or  that  it  b^ns  and  ends  with  the  technical  phraseology  of  that  instrument,  make 
it  so.  *  If  *  <\n  tlie  language  of  Chancellor  Habpbb,  in  Kinnard  ▼.  Kinnard,  1  Speer,  2Sf), 
*  the  only  effect  is  to  dispose  of  property  after  the  maicer^s  death,  it  must  operate  as  a  will 
or  not  at  all/  In  HabergJwm  t.  Vincent^  2  Vesey,  Jr.,  280,  Bullbr,  J.,  in  giving  the  opinion 
■oC  the  court,  holds  that  an  instrument  in  any  form,  whether  a  deed-poll  or  indenture,  if 
the  obvious  purpose  is  not  to  talce  place  till  after  the  death  of  the  person  making  it,  shall 
operate  as  a  tpflt.  In  one  of  the  cases  read  before  this  court,  and  referred  to  by  Bullkr,  J., 
in  Habergham  ▼.  Vincent^  there  were  expraa  wordu  of  immediate  (mint,  but  as  upon  the 
whole  the  intentinn  was  to  have  a  future  operation  after  death,  it  was  considered  as  a  will. 
1!\i»  intention  ot  the  maker  as  to  tftscTiaraetoro/  thi  eatatcand  as  to  ths  time  when  it  is  to 
take  effect,  wholly  irrespective  of  the  form  of  the  instrument,  is  to  be  looked  to  in  determin- 
ing whether  this  paper  be  a  deed  or  will .  If  the  instrument  has  no  effect  until  death,  and 
that  is  upon  the  whole  the  intention  of  the  maker.  It  is  a  will.*'  This  case  is  distinguishable 
from  the  principal  case,  because  here  there  was  no  gift  till  **  after  my  death.'* 

lo  Turner  Y.Scott,  51  Penn.  St.  126,  the  instrument  was  in  form  a  warranty  deed  of 
lands,  to  the  son,  in  consideration  of  natural  love  and  affection,  and  the  son*a  agreement 
to  Uve  with  the  father,  asBlst  him  in  working  the  land,  and  maintain  his  wife  if  she  sur- 
vived hhn,  haibetidum  after  the  grantor*B  death ;  but  reserved  the  use  of  the  premises  to 
the  father  and  his  assigns  for  his  natural  life,  "  and  this  conveyance  in  no  way  to  take 
«ffeet  until  after  the  decease  of  the  said  John  Scott,  the  grantor.'  *  The  son  recorded  it  as 
a  deed.  This  was  held  a  will.  As  to  the  warranty,  the  court  said  that  it  protected  the 
ooneideratlon  if  rendered,  but  was  neceocarlly  revocable,  as  it  was  limited  to  take  effect 
only  after  the  death  of  the  grantor.  "The  doctrine  of  the  cases  is.  that  whatever  the 
form  of  the  instrument,  if  it  vest  no  present  interest  but  only  appoints  what  is  to  be  done 
after  the  death  of  the  maker,  It  is  a  testamentary  Instrument.  It  Fi^niflps  nothing  that 
tile  parties  intended  to  make  a  deed  Instead  of  a  will.  If  they  have  usetl  laneiia^e  which 
the  law  holds  to  be  testamentary,  their  Intention  is  to  be  gathered  from  the  legal  meaning 
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of  the  words  they  have  employed,  for  all  parties  must  he  judged  bj"  tbe  legal  mfning  ol 
their  words. "  This  seems  to  sustain  the  principal  case,  because  there  was  a  pressni  gift, 
DOt  necessarily  contravened  by  the  habendum^  but  only  by  the  Tweiwsfioii. 

In  Epperson  v.  Af  Wis  19  Tex .  6S,  the  grantor  recited  his  desire  to  make  prorMon  for  Us 
children  to  take  effect  at  his  death,  and  reserved  the  property  to  himself  for  life  ss  tnutes 
for  his  children.  Otherwise  the  instrument  was  in  form  a  deed.  The  ooori  Indiaed  to 
think  it  testamentary,  but  declined  to  decide  the  point. 

In  Feryusnn  v.  Ftrgusoii,  SIT  Tex.  844,  the  instrument  was  so  ambiguous  thai  its  purport 
was  left  to  the  jury  I 

In  OcLOC  V.  Gage,  U  N.  H.  871,  the  instrument  sold  personal  property  which  the  psrty 
** might  have  at  his  decease,"  at  which  the  grantees  were  to  come  into  posse srion,  sod 
warranted  the  title  and  possession.  It  was  delivered  to  a  third  party  for  the  grsateea 
This  was  held  not  operative  as  a  will  where  the  parties  afterward  made  a  different 
arrangement  intended  to  supersede  and  annul  it. 

In  Shepherd  v.  Nabors,  6  Ala.  (N.  S.)  681,  a  party  gave  to  the  heiis  bom  of  his  daughter 
a  slave,  providing  that  he  should  retain  possession  during  his  life,  and  thai  at  his  deoesM 
the  slave  should  be  in  full  possession  of  such  heirs,  fiield,  a  wilL  Dunnr.  Bank  of  JfoMIe, 
2  Id.  1.%  was  quite  similar,  except  that  the  instrument  also  embraced  land. 

But  in  Ingram  v.  Porter,  4  McOord,  108,  a  deed  of  a  slave,  **  to  have  and  to  hold  sfter 
my  death,*'  etc.,  was  held  to  vest  a  present  irrevocable  interest. 

In  Crawford  v.  MeElvy,  9  Speer,  iS5,  a  party  agreed  in  writing  thai  she  made  over  a 
slave  **  notwithstanding  the  slave  is  still  to  be  under  her  power,  thai  Is  to  say,  daring 
her  life-time,  but  at  her  decease  to  be  the  property  of  the  said  T.  P."  Held,  not  a  deed, 
because  no  present  interest  passed.  This  is  based  on  Venron  v.  InaJbnUt  S  Brev.  411,  where 
the  circumstances  were  precisely  similar. 

In  Kinard  v.  Kinardt  1  Speer  Eq.  856,  the  deed  was  of  gift  of  slaves,  "after  ray  desth.** 
Udd,  only  operative  as  a  will. 

lu  Ra^pKkiXe  v.  Booker^  cited  8  Bail.  SOO,  the  deed  was  of  slaves,  **■  ai  my  death,**  only 
reserving  **  my  life  **  in  them.    HtUL,  testamentary  only. 

In  Rohey  v.  fiitmnoii,  6  GUI,  468,  a  deed  conveyed  *^  one-half  of  all  the  peraonal  property 
of  which  I  may  die  possessed.**    Held,  not  a  wilL 

In  Jioefceon  v.  CSApepper,  8  Kelly,  669,  a  deed  conveyed  slaves  in  tmsi  with  a  waironty 
and  reservation  of  a  life-time  and  interest.  Held,  not  a  will.  Hater  t.  Titnny,  tapnn,  dis* 
tiuguished.  The  court  say :  **  To  constitute  this  instrument  a  testamentary  paper,  its 
effect  must  be  made  to  depend  upon  the  event  of  the  death  of  the  donor  as  neoesasry  to 
consummate  it.**  Citing  Olynn  v.  Oglandev,  6  Eng.  Ec.  181.  To  the  same  effect  is  Jagoert 
V.  Estes,  8  Strobh.  Gq.  843,  where  the  gift  was  * '  to  have  and  to  hold  from  henceforth  sad 
forever  at  my  death.**  This  case  is  a  learned  discussion  of  the  authorities.  The  asine 
holding  was  made  In  MoOlavin  v.  McQlanin,  17  Qa.  834,  where  a  slave  was  deeded  "  to  be 
deUvered  at  my  death  and  not  before.**  So  In  WiUiarM  v.  SuiUvant  10  Rich.  Eq.  SIT, 
where  slaves  were  deeded  as  **  the  following  property  at  my  death.  **  So  in  Alexander  x, 
Burnettt  5  id.  189,  where  slaves  were  deeded  and  warranted,  wi^  the  following  provisioB: 
**  It  is  cleariy  and  unequivocally  understood  that  the  aforesaid  deed  of  gift  Is  to  be  of  no 
effect  whatever,  until  I  depart  this  life.*'  So  in  Mayor  v.  ITitttams,  6  Md.  88&,  a  deed 
conveying  lands  in  trust  for  the  uses  declared  in  an  existing  wHl,  and  reserving  a  life 
interest  in  the  grantor,  but  containing  no  power  of  revocation,  was  held  not  testameatsry. 
So  in  Executors  of  Duke  v.  Dyke,  cited  1  Speer  Eq.  899,  a  deed  of  slaves,  to  be  and  remain 
her  proper  right  and  property  after  the  death  of  the  said  '*  grantor,**  was  held  to  pasift 
present  interest. 

An  instrument  In  the  form  of  a  note,  but  payable  *'  after  my  decease,  on  demand,**  Iss 
note.  BrUtttl  v.  Warner,  19  Conn.  7.  To  the  same  effect,  Raffey  v.  OrecmocO,  10  Ad.  it 
Ell .  228.  But  where  the  payee  wrote  upon  the  back  of  a  note  an  order  thai  If  he  was  soi 
alive  when  it  wss  paid,  the  oontents  should  be  paid  to  A.  H.,  hdd,  testsmentaiy. 
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KOCOUREK  Y.  MaRAK. 
(M  Tex,  901.) 

Dure$8  —  deed — married  v>oman> 

1  deed  exeeated  by  a  married  woman  in  oonseqaence  of  her  hueband's  threats 
of  abandonment  nnleas  she  complies,  maj  be  avoided  for  duress.    (See  naie^ 

In  the  absence  of  fraud,  mistake  or  imposition,  the  certificate  of  a  wife's  sep- 
arate acknowledgment  of  a  deed  ia  conclusive,  and  a  purchaser  is  not  affected 
by  such  fraud,  mistake  or  imposition,  tinless  he  had  notice. 

ACTION  by  a  married  woman  to  avoid  her  deed  of  a  homestead, 
for  duress.  The  ground  alleged  was  the  threats  of  the  husband 
to  abandon  her  unless  she  executed  the  deed.  The  defendant  had 
judgment  below. 

Timmon  £  Brown,  and  Phelps  &  Haiderseck,  for  appellant. 

ff.  Teichmuller,  for  appellees,  cited  as  to  the  effect  of  the  certifi- 
cate. Harllfitf  V.  FrosJi,  6  Tex.  216  ;  SJtelbyY.  Burtis,  18  id.  651 ; 
Wittiama  v.  Pcninm,  48  id.  146 ;  McKellar  v.  Peck,  3  Tex.  Law 
Jour.  509,  Com.  of  Ap.;  Whiles,  Graves,  107  Mass.  325  ;  s.  c,  9  Am. 
Eep.  39  ;  Kerry.  Russelly  69  III.  666  ;  s.  c,  18  Am.  Kep.  635  ;  Heeief 
V.  OloJtgoio,  79  Penn.  St.  79 ;  s.  c,  21  Am.  Rep.  46 ;  Johnston 
T.  Wallace,  53  Miss.  331 ;  s.  c,  24  Am.  Bep.  699  ;  Singer  Manufg 
Oo.  V.  Cook,  84  Penn.  St.  442 ;  s.  c,  24  Am.  Rep.  204 ;  Moore  v. 
Fuller,  6  Or.  272 ;  s.  c,  25  Am.  Rep.  525. 

Bonner,  A.  J.  This  case  was  dismissed  on  demurrer  to  the  peti- 
tion, and  raises  the  two  questions,  whether  the  allegation  presented 
such  legal  duress  on  the  part  of  the  husband,  as  on  behalf  of  the 
wife  should  avoid  the  deed  to  the  homestead ;  and  if  so,  was  the 
purchaser  charged  with  notice  of  it. 

The  general  doctrine  of  this  court  upon  these  questions  is,  that 
the  certificate  of  the  officer  to  the  separate  acknowledgment  of  the 
wife  to  a  deed  of  conveyance  is  conclusive  of  the  facts  therein 
stated,  except  in  cases  of  fraud,  mistake  or  imposition ;  and  that 
the  rights  of  a  third  party  will  not  be  affected  by  such  fraud,  mis- 
take or  imposition,  unless  they  participated  therein  or  had  notice 
thereof.  Wiley  v.  Prince,  21  Tex.  640 ;  Pool  v.  Chasey  46  id. 
210 ;   Williams  v.  Pouns,  48  id.  146. 
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The  same  strictness^  as  to  what  would  constitute  legal  duress  on 
the  part  of  the  husband,  does  not  apply  against  the  wife  by  reason 
of  their  peculiar  relationship,  as  in  ordinary  cases.  Wiley  v.  Prince^ 
21  Tex.  641.  In  the  above  case  of  Wiley  v.  Prince  it  was  decided 
that  threats  by  the  husband  to  bum  down  the  house  and  cany  away 
the  children  were  sufficient  to  avoid  the  oonyeyance  by  the  vif& 

To  the  same  effect  is  the  case  of  Central  Bank  t.  Oepetand,  18 
Md.  319. 

In  Tapley  v.  Taphy,  10  Minn.  458,  it  was  decided  that  an 
instruction  was  properly  given,  to  the  effect,  that  to  avoid  the  deed 
of  the  wife,  the  threats  of  the  husband  need  not  be  those  of  physical 
injury  only,  but  threats  of  separation  were  sufficient,  if  the  wife 
reasonably  apprehended  that  they  would  be  carried  into  execution. 

It  wafi  the  evident  intention  of  the  legislature,  as  shown  by  the 
express  language  of  the  statute,  that  the  conveyance  of  the  wife  to 
be  binding  must  have  been  willingly  executed.     B.  S.,  art.  4310. 

Tested  by  the  above  cases,  the  allegations  in  the  petition  were 
sufficient,  if  sustained  by  competent  testimony,  to  show  such  moral 
coercion  over  the  wife  and  '^  imprisonment  of  her  mind  ;  *'  and  such 
notice  on  the  part  of  the  purchaser,  Marak,  as  should  avoid  her 
deed.     Louden  v.  Blythe,  27  Penn.  St.  25. 

The  demurrer  was  improperly  sustained. 

Reversed  and  remanded. 


NoTBBTTHB  RspoBTBs.— In  Cent.  Bank  t.  Oopeland,  16  Md.30(,  the  thveato  wera  lo 
destroy  the  property  by  fire  unless  the  wife  would  execute  the  deed.  Tlie court  said: 
* '  The  resort  to  measures  thus  violent  and  harah  leads  Irreaistittly  to  the  ooocIusIod  that  her 
consent  could  not  have  been  obtained  otherwise.**  **The  execution  and  acknowledg- 
ment of  the  mortgage  in  this  case  by  Mrs.  Copeland  appears  to  have  been  induced  1^^  harsh- 
ness and  threats,  and  the  exercise  of  an  unwarrantable  authority  so  exoeasi  ve,  as  to  anl^ 
^ate  and  control  the  freedom  of  her  will." 

In  Tapley  t.  Tapley^  10  Minn.  44B.  threats  of  abandonment  by  the  fansbaad.  aoooBpaaied 
by  ^neral  abusive  treatment,  constitute  duress,  because  they  threaten  an  **  Injury  to  hsr 
^ood  name.  **  *  *  Looking  at  the  reason  of  things,  if  as  Is  well  settled,  a  threat  ot  faijory 
to  goods  or  other  property,  a  threat  of  battery  or  of  iHegal  ImprieonmeDt^  are  held 
suflScientto  constitute  duress,  and  to  avoid  a  contract,  on  the  ground  that  they  taks  away 
freedom  of  action,  and  are  calculated  to  overcome  the  mind  of  a  person  otf  ordinary  flm- 
ness,  when  believed  in,  it  would  seem  too  clear  for  argument  that  equal  effect  ought  to  be 
given  to  a  threat  by  a  husband  to  abandon  his  wife  and  turn  her  out  upon  the  world,  m 
shift  for  herself  iu  the  anomalous  condition  of  a  wife  without  a  husband .  If  the  degivs  of 
injury  to  be  apprehended,  and  its  almost  remediless  nature  are  to  be  taken  Into  aeeonat 
(and  not  to  do  so  would  be  irrational),  then  certainly  in  these  respeeti  an  ahandanmeat  of 
the  wife  by  the  husband  is  far  in  excess  of  a  battery  to  the  person,  or  a  tnmiaan  upon  ths 
goods,  and  stands  upon  stronger  ground." 

Threat  of  lawful  arrest  of  the  husband. does  not  constitute  dun«  of  the  wife.  OMB|rf«n 
V.  Bunker  HiU  Bank,  96  HI.  301 ;  s.  c,  86  Am.  Bep.  U7.  So  of  thraatsby  tin  hMtead  ta 
poison  himself ;  Wright  v.  Reminaton,  IS  Vroom,  48;  s.  c,  82  Am.  Bep.  180,  and  nola,  fflli. 
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It  w wmt  dMitodt  to  reoonoOe  the  lait  GBse  wlththeprhiol|Md,or  wtth  Tapieyr,  TW^ilov* 
4up.  Tlie  threat  of  the  hoshand  to  kill  himself ,  and  the  threat  to  abandon  the  wife,  Mem 
'aboot  equiraletft.  Perhaps  however  the  former  threat  is  not  so  grievous,  for  in  case  olt  its 
execution  the  wife  might  get  another  husband. 

The  last  case  was  af&rmed  by  the  Court  of  Erron  and  A|>pea]s,  14  Vroom,  451.  The 
cnsuo^Uor,  giving  the  opinion  said  :  ^'By  the  common  law,  the  defense  of  duress,  indeed, 
embraces  threats  ef  personal  injary  to  huiAmnd,  wife,  parent  or  ehltd,  but  its  scope  does 
not  indudee  threat  of  suicide.  Obviously  in  view  of  the  facility  of  mt^iHn^  a  defense  on 
that  ground,  the  difficulty  of  meeting  ft,  and  the  temptation  to  fraudulent  imposltioii  it 
^fMU  lu)M  out  toallow  It,  it  would  be  against  public  policy  to  extend  the  defense  to  tiiat 
UDd  of  pvMsiue.*'   Two  of  the  twelve  fudges  dissented. 


MoAl^EAR  Y.  EPPEB80K. 
(54  Tex.  290.) 

JudffmijU  '^juriidicUon — coUateral  impeachment, 

A  Judgment  of  a  domeatic  court  of  general  jariBdlction,  reciting  an  appearance 
by  minor  defendants,  an  adjudication  that  they  were  minora,  the  appoitat- 
meat  of  a  guardian  ad  Ktem^  and  his  appearance  and  defense  for  them,  but 
not  showing  any  personal  servioe  of  citation,  cannot  be  collaterally  attacked 
for  want  of  such  aerrice  and  for  fraud.* 

TBEPASS  for  title.  The  defendants  claimed  under  a  judgment. 
The  plaintiff  replied  that  they  were  minors  and  not  personally 
cited  in  that  suit^  and  that  the  judgment  was  fraudulently  obtained. 
The  head-note  and  opinion  show  other  facts.  The  defendants  had 
judgment  below. 

L*  E.  I>ahonejf,  for  appellants. 

RaUy  Scott  f&  Taylor  and  B.  ff.  Epperson,  for  appellees. 

BOKNEB,  A.  J.  This  case  has  been  held  under  advisement  for 
iKveral  terms  of  the  court. 

I.  If  it  be  admitted  that  there  was  no  personal  service  on  the 
minor  defendants  in  suit  Ko.  2103,  in  the  District  Court  of  Eed 
Eiver  county,  and  who  are  the  plaintiffs  in  this  suit,  then  the 
controlling  question  is  this :  Was  the  judgment  rendered  in  that 

suit  void  for  want  of  such  service  on  the  minor  defendants,  they 

-  —  ■  ■    ■    ■■■■  __^^___^^^_^_^_^_^__ 

•To  same  effect,  TaifUtr  v.  Snow  (17 Tex.  462),  86  Am.  Rep.  811  ;  VemuU  t.  BreedXo9€, 
M  T^K.  640 ;  ContrOs  Neweomh*8  Exre.  r.  Neioconib  (18  Bush,  54i),  96  Am.  Bep.  SaS ;  Fer* 
Quaon  ▼.  Crawford  (TO  N.  Y.  SSS),  96  Am.  Bep.  689. 

Vol.  XXXVIII  — 79 


626  TEXAS, 

McAnear  ▼.  Epperson. 


haying  been  represented  by  a  gaardian  ad  litem,  so  that  it  is  subject 
to  be  collaterallj  impeached  ?  There  *is  great  conflict  of  aathoiity 
upon  this  question. 

Much  apparent  conflict  however  can  be  reconciled  if  the  follow* 
ing  distinctions  be  kept  in  view,  between — 

1.  Those  cases  in  which  such  judgments  have  been  held  irregular 
and  voidable  only,  and  subject  to  be  reversed  on  direct  proceeding, 
as  on  appeal  or  writ  of  error ;  and  those  in  which  the  judgments 
have  been  held  not  absolutely  void  for  want  of  jurisdiction  over  the 
person  of  the  minors  so  that  they  could  be  impeached  collaterallj. 

2.  Those  cases  pertaining  to  estates,  which  arose  under  statutes 
similar  to  our  probate  act  of  1848,  which  made  the  administrator  so 
far  the  representative  of  the  heirs,  that  they  were  bound  by  proper 
proceedings  had  by  or  against  him,  for  the  sale  of  real  property  of 
the  estate,  in  the  due  course  of  administration  for  the  payment  of 
debts,  and  those  under  statutes,  similar  to  our  subsequent  probate  act, 
which  required,  as  a  prerequisite  to  the  exercise  of  such  jurisdiction, 
that  special  statutory  notice  should  be  given. 

3.  Those  cases  decided  by  courts  of  special  limited  jurisdiction, 
where  it  must  be  affirmatively  shown  that  the  jurisdiction  had 
attached ;  and  those  decided  by  courts  of  general  jurisdiction,  in 
which  it  will  be  presumed  that  the  jurisdiction  had  attached,  unless 
contradicted  by  the  record. 

4.  Those  cases  which  were  considered  so  far  in  the  nature  of 
proceedings  in  rem  that  the  property  gave  jurisdiction  to  the  court ; 
and  those  which  were  adversary  in  their  nature  and  required  per- 
sonal service  or  appearance. 

As  said  by  Dillon,  C.  J.,  in  GoodY.  Norleyy  28  Iowa,  207,  "the 
cases  on  all  these  subjects  are  very  numerous  and  do  not  admit  of 
being  reconciled.  It  would  be  without  profit  to  burden  an  opinion 
with  a  detailed  discussion  of  them.*' 

After  a  careful  and  extended  examination  of  many  cases  in  a<lai- 
tion  to  those  cited  by  counsel,  in  which  the  judgments  in  adversary 
proceedings,  like  the  one  now  under  consideration,  were  sought  to 
be  set  aside,  because  the  minor  defendants,  although  represented  by 
guardians  <id  liteniy  had  not  been  personally  cited,  we  indorse  this 
remark  of  Judge  Hitchcock  in  Robb  v.  Irwin :  "  Much  is  said 
in  the  books  upon  the  subject.  But  I  apprehend  it  will  be  found 
upon  examination  that  decrees  entered  under  such  circumstances  aze 
generally,  if  not  universally,  holden  to  be  voidable,  not  void.     Such, 
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I  have  no  doubt^  is  the  weight  of  authority/*  15  Ohio,  699  ;  Pres- 
ton T.  Dunn,  25  Ala.  507 ;  Nelson  v.  Moon,  3  McLean,  319 ;  Day 
Y.  Kerr,  7  Mo.  426  ;  Sheldon  v.  Newton,  3  Ohio  St.  504. 

In  Taylor  v.  Rowland,  26  Tex.  293,  and  Taylor  v.  Whitfield,  38 
id.  181,  there  was  neither  personal  service  nor  the  appointment 
of  a  guardian  ad  litem  j  and  besides  the  judgments  in  these  cases 
were  reversed  on  direct  proceedings  for  this  purpose. 

We  are  of  opinion,  upon  the  weight  of  authority,  that  a  failure  to 
cite  the  minor  defendants  personally  in  suit  No.  2103,  they  having 
been  defended  by  a  guardian  ad  litem,  however  sufficiently  erro- 
neous to  have  caused  a  reversal  of  tlie  judgment  against  them  on 
direct  proceedings,  was  not  such  fatal  defect  as  would  render  the 
judgment  absolutely  void,  so  that  it  can  be  successfully  impeached 
on  a  collateral  attack.  It  may  be  added  that  the  District  Court  of 
Red  River  county  was  one  of  general  jurisdiction  and  entitled  to  all 
reasonable  presumptions  in  favor  of  its  judgments  ;  that  the  judg- 
ment recites  an  appearance  by  the  minors,  an  adjudication  by  the 
court  that  they  were  minors,  the  appointment  of  a  guardian  ad  litem, 
and  his  appearance  and  defense  for  them.  Horner  v.  Doe,  1  Ini 
130 ;  Day  v.  Kerr,  7  Mo.  426. 

It  does  not  appear  affirmatively  by  the  record  that  the  minors 
were  not  personally  cited,  but  only  negatively  so  by  failure  to  show 
citation  and  service.  Citation  was  asked,  and  if  served,  but  judg- 
ment was  rendered  against  the  minors  before  the  time  given  them 
by  law  to  enter  an  appearance,  as  seems  to  have  been  done  against 
their  co-defendant,  this  would  have  rendered  the  judgment  void- 
able only  and  not  void.  McNeill  v.  Hallmark,  28  Tex.  157. 
In  Glenn  v.  Shelhurne,  29  Tex.  125,  such  judgment  was  held  er- 
roneous and  reversed  on  writ  of  error. 

[Minor  point  omitted.] 

Affirmed. 


Texas  Cottok  Press  and  Manufacturing  Company  v. 

Mechanics*  Fire  Company. 

(54  Tex.  319.) 
Cantrad  -~  services  of  fire  company. 

An  incorporated  fire  company  in  a  city,  under  the  control  of  the  chief  engineer 
of  the  city  at  fires,  was  discharged  by  liim  after  subduiug  a  fire.    The 
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•wuBT  «f  Iha  prandaea  employvd  tham  to  lemala  longer  and  ^trtingitA 
ammfl  trifllag  eiBbera.  OU,  that  in  tha  abaanoa  of  |>ioof  of  bad  Idthoi 
tha  part  of  tha  efaiaf  angmaer,  tha  eompany  eoald  raoovar  of  tha  owner  far 
tkataervloB. 

ACTIOS*  (moral  argument.    The  head-note  statea  the  facts.  The 
]damtiff  had  judgment  below. 

Dams  ik  Sm/lUy  tor  appellant. 

ScoU  d  Lmn,  for  apx)enee. 

BoxKER,  A.  J.  The  two  cases  dted  by  appellants,  the  Cottoa 
Press  Oompany,  do  not  soBtain  the  issue  in  their  behalf,  as  presented 
by  the  record.  In  that  of  DawyY,  Bark  Mary  Frost,  2  Wood,  306, 
compensation  was  refused  the  fiie  company,  on  the  ground  that  in 
suppressing  the  fire,  they  were  strictly  in  the  discharge  of  their 
duty,  and  that  the  extra  services  performed  by  them  were  not 
demanded  by  the  master  of  the  yessel,  but  were  expressly  piohibitad 
by  him. 

The  case  of  Ciiy  of  Decatur  v.  VermiUiany  77  IlL  315,  decided 
that  a  person  who  accepts  office  for  a  fixed  salary  cannot  legiSf 
charge  additional  compensation  for  the  performance  of  his  official 
duties. 

Under  the  i^reed  facts  in  this  case,  it  appears  tiiat  the  serrioes 
for  which  compensation  is  sought  did  not  necessarily  devolTe  upon 
the  fire  company  as  a  part  of  their  duty,  as  such,  but  were  exm 
Berrices,  which  usually  would  devolve  upon  the  Cotton  Press  Com- 
pany, as  bailees,  and  which  reasonably  could  have  been  performed 
by  ordinary  labor. 

Under  the  rules  and  regulations  governing  the  fire  department 
of  the  city,  the  right  to  determine  when  the  emergency  ceased, 
which  called  the  company  into  action,  was  confided  to  the  chief 
engineer,  and  when  called  off  by  him  the  plaintiffs  were  at  liberty 
to  dis|^>erse. 

His  order  calling  off  the  company  in  this  case  was,  so  for  ai 
shown  by  the  testimony,  made  properly  and  in  good  faith,  and 
plaintiffs  would  doubtless  have  dispersed,  as  did  the  other  companies 
belonging  to  the  department,  had  it  not  been  for  the  express  con- 
tract for  their  employment  in  this  extra  service,  made  by  the  super- 
intendent of  the  Cotton  Press  Company. 

Had  the  testimony  shown  that  tiiis  order  of  the  chief  engiBeer 
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had  beea  made  i&  bad  faith,  to  take  advantage  of  tha*  ndrafortiuia 
of  the  Cotton  Pieea  Company^  to  improperly  coerce'  them^  to>  pay  fbr 
aervices  which  it  was  the  legitimate  duty  of  the  fire  department  to^ 
have  performed  under  their  general  contract  with  the  city^  then^  on< 
grounds  of  pubhc  policy,  the  courts  should  unhesitatingly  refuse 
extra  compensation  for  such  services.  This  however  is  not  the  case 
presented  by  the  record. 

It  being  admitted  that  the  services  rendered  by  the  men  and  engine- 
were  reasonably  worth  the  amount  repoyered,  we- are  of  opinion' 
that  under  the  facts  and  ciisumstances  of  this  ease>  the  judgmenir 
below  should  be  afllrmed* 

Judgment  affirm&d. 


MiLLiKBW  V.  Omr  ComfOiL. 

(5iTcaE.aaB.) 
OonttUvtional  law  ^'municipal  ordinanee^'renHnff  7um»6$  to  prostitutes 

A  penal  oidinaaos  alMolatBly  forbidding  any  proBtitnte  or  lewd  woman  to  re. 
nde  in,  stay  at  or  in»  or  inhabit  any  room,  hoase  or  plane  in  a  city»  and  foiv 
bidding  the  renting  of  any  each  premiaea  to  suiih,  penonB,.ia  void.* 

MAIfDAMTJS  to  recover  an  oflBce.  The  plaintLS,  mayor  of 
Weatherford,  had  been  removed  from  oflSce  by  the  common 
council,  for  renting  a  house  to  a  prostitute  in  violation  of  an  ordi« 
nance.  The  opinion  states  other  facts.  The  defendant  had  judg- 
ment below. 

McVall  A  McCall  and  B,  O.  Bidwell,  for  appellant* 

Jagper  N.  Haney,  for  appellee. 

BoKXBBy  A.  J.  [Omitting' other  points.]  The  ordinance  under 
conaideEation  reads  as  fdlTows : 

^'An  ordinance  to  suppress  houses  and  places  of '  prostitutioQ 
witihin.  the  city  limits^  and  to  punisdi  violations  of  the  same. 

**  SBcnoN.  I.  Be  it  ordained  by  the  city  council  of  the  city  of 
¥feaUi0rf ord,  that  from  and  after  the  publication  required  by  law  of 

*fl6e  note,  80  Am.  Bep.  708. 
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this  ordinance,  it  shall  be  unlawful  for  any  person  or  persons  to 
establish,  keep  or  maintain,  or  be  concerned  in  keeping  or  main- 
taining or  establishing  any  house  or  place  of  prostitution  within  the 
corporate  limits  of  the  city  of  Weatherford. 

'^Sec.  II.  Be  it  further  ordained,  that  any  prostitute  or  lewd 
woman  who  shall  reside  in,  stay  at  or  in,  or  inhabit  any  room^  house 
or  place  within  the  limits  of  this  city,  or  any  person  who  shall 
knowingly  furnish,  rent,  let  or  lease  any  premises  or  place  within 
the  city  limits  to  any  prostitute  or  lewd  woman,  or  to  any  person  for 
their  use,  shall  be  deemed  guilty  of  an  offense. 

''  Sec.  III.  That  any  person  violating  any  of  the  proyisions  of 
this  ordinance  shall  be  deemed  to  have  committed  a  misdemeanor, 
and  on  conviction  thereof  before  the  mayor's  or  recorder's  coorty 
shall  be  fined  in  any  sum  not  less  than  fifty  nor  more  than  two 
hundred  dollars." 

The  appellant  was  charged  with  a  violation  of  section  second,  by 
renting  certain  premises  to  prostitutes  and  lewd  women. 

It  will  be  observed  that  this  section  prohibits  merely  the  renting, 
etc.,  of  any  premises  or  place  within  the  city  limits,  without  reference 
to  the  purposes  for  which  the  property  is  to  be  used. 

Although  we  most  heartily  approve  the  desire  of  the  city  council 
that  dens  and  haunts  of  prostitution,  '^  going  down  to  the  chamben 
of  death,"  shall  be  prohibited  and  suppressed  ;  and  that  their  ia- 
mates  shall  not  be  permitted  to  ply  their  nefarious  traffic  in  the 
property,  reputation  and  souk  of  fellow-beings,  within  the  limits  of 
the  city,  yet  we  are  of  opinion  that  the  alleged  ofFense  in  this  case 
did  not  embrace  such  act  which  the  council,  under  our  Gonstitation 
and  laws,  had  the  power  to  make  penal. 

That  unfortunate  and  degraded  class  against  whom  the  ordinance 
was  mainly  intended,  however  far  they  may  have  fallen  beneath  the 
true  mission  of  women,  which  it  is  one  of  our  highest  duties  to 
foster  and  protect  in  social  and  domestic  life,  are  still  human  beings, 
entitled  to  shelter  and  the  protection  of  the  law  ;  and  the  ooundl 
did  not  have  the  power  to  so  far  proscribe  them  as  a  class,  as  to 
make  it  a  penal  offense  in  any  one  to  rent  them  a  habitation  without 
regard  to  its  use. 

Such  an  ordinance  is  null  and  void,  because  unreasonable  and  in 
contravention  of  common  right.  Const.  1876,  Bill  of  Bights,  §8 
19,  20  ;  Chy  Lufig  v.  Freeman,  2  Otto,  275  ;  Haydm  v.  3>y«,  5 
Conn.  391 ;  Hayes  v.  Oity  ofAppleton,  24  Wis.  542 ;  Barling  v.  Wed, 
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29 id.  315  ;  8.  c,  9  Am.  Eep.  576  ;  AnstinY.  Murray ^  16  Pick.  121 ; 
DuiUutmY.  Trustees,  eic,  5  Cow.  462 ;  1  Dill.  Mun.  Corp.,  §  259 ; 
Cooley  Const.  Lim.  (4th  ed.)  246. 

Under  proper  rules  of  eonstraction,  the  ordinance,  being  penal 
in  its  character  and  working  a  forfeiture  of  office,  should  not  be 
held  to  embrace  by  intendment  what  is  clearly  not  within  its 
language. 

[Omitting  other  matters.] 

Reversed  and  remanded. 


Pfeuffer  v.  Maltby. 

(64Tez.4M.) 
dmiraet'^publU  pdiey  —  aec&unHnff, 

When  an  illegal  partnership  enterprise  has  been  completed,  one  partner  can- 
not refase  to  account  to  the  other  for  the  profits  on  the  ground  of  the 
illegality  of  the  partnership  objects. 

SUIT  for  partnership  accounting.     The  purpose  of  the  partner- 
ship was  to  carry  on  an  illegal  trade  in  cotton  with  Mexico 

during  the  late  civil  war.     The  defendant  had  judgment  below. 

Lackey  &  StayioUy  for  plaintifF  in  error. 
F,  E.Macmanus,  for  defendant  in  error. 

Walker,  Comr.  [Omitting  points  of  practice.]  Whether 
the  contract  of  partnership,  at  the  time  it  was  formed  and  entered 
upon  by  the  parties,  was  illegal  and  void  as  against  public  policy,  is 
not  necessarily  the  controlling  question;  but  the  true  inquiry  is, 
whether  a  party  to  that  contract  is  liable  or  not,  in  action  against 
him,  brought  by  his  former  partner,  to  recover  from  him  his  share 
of  the  proceeds  of  the  partnership.  In  the  case  of  De  Leon  v. 
Trevino,  49  Tex.  89;  s.  c,  30  Am.  Rep.  101,  it  was  held,  that 
although  a  contract  may  be  illegal,  it  does  not  follow  that  it  is  illegal 
or  immoral  for  the  parties  to  it,  after  its  completion,  to  fairly  settle 
and  adjust  the  profits  and  losses  which  have  resulted  from  it.  That 
the  vice  of  the  contract  does  not  enter  into  such  settlement.     The 
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diacrimiiiatioii  made  by  Chief  Justice  Moobe»  in  the  opiuioa  which 
he  rendered  in  that  case>  between,  refusing  relief  to  maintain  and 
give  effect  to  the  original  obnoxious  contract,  and  of  granting  relief 
to  sustain  a  subsequent  contract,  tlumgh  collateral  to  it,  after  the 
complete  consummation  of  that  which  was  ill^al,  seems  on  prin- 
ciple and  authority  to  be  applicable  to  cases  of  a  like  character^ 
where  the  plaintiff  seeks  to  enforce  his  remedy  at  law,  and  the 
defendant  refuses  to  make  such  voluntary  settlement.  Quoting 
further  from  the  opinion  of  the  chief  justice,  in  the  case  of  Brooke 
V.  Martiny  on  a  bill  of  equity  by  one  partner  against  the  other,  to 
set  aside  a  contract  of  sale  of  his  interest  in  the  partnership 
venture,  the  Supreme  Court  of  the  United  States  held,  that  "after 
a  partnership  contract  confessedly  against  public  policy  has  been 
carried  out,  and  money  contributed  by  one  of  the  parties  has  passed 
into  other  forms,  the  results  of  the  contemplated  operation  com- 
pleted, a  x)artner  in  whose  hands  the  profits  are,  cannot  refuse  to 
account  for  and  divide  them  on  the  ground  of  the  illegal  character 
of  the  original  contract."  2  Wall.  70.  Other  cases  equally  pertinent 
to  the  question  are  cited  in  that  opinion,  to  which  I  will  now  refer 
without  further  quotation,  viz. :  Planters^  Bank  v.  Union  Bank,  IS 
Wall.  483;  S/iarp  v.  Taylor,  2  Phillips  Ch.  801;  Faikney  v.  Key- 
nows,A:^\MT.  2070;  Petrie  v.  ffannay,  3  T.  R.  418.  See  also  Lewis 
V.  AlexandoTy  51  Tex.  590,  and  the  authorities  there  cited,  for  the 
proposition  stated  in  the  opinion,  that  '^  the  courts  are  not  inclined 
to  extend  the  rule  of  law  which  refuses  to  lend  its  aid  to  either  of 
the  parties  to  an  illegal  contract,  beyond  the  immediate  parties,  or 
subject  matter  of  the  contract  itself." 

[Omitting  an  obiier  consideration.] 

Sewrsed  and  remanded. 


HousToir  &  TfixAS  Central  Eailwat  Com^aky  v.  Sticpkiks. 

NegUgence — railroad  company'9  duty  teward  ireepaeter. 

One  who  withoat  aatboritj  eDtera  upon  »  nUwaj  Umck,  aad  while  tiiei«  h^ 
eomes  iDsenslble  from  providenlial  oaasas,  and  while  in  this  atate,  aad  ia 
plain  view,  is  injared  by  a  train,  maj  recoTer  damagea  of  the  ooovpaaj, 
althoagh  the  injuries  were  not  wanton  or  willfnl ;  bat  otherwise  if  hia  f«r 
aeaaibility  was  by  reason  of  his  Ttrfimtarj  iBtoxication.  (See  neU,p,  d87.) 
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ACTION  for  persozial  injuries  by  negligence.    The  opinion  states- 
the  facts.     The  plaintiff  had  judgment  below. 

Om.  Ooldthioaite,  Turner  and  Baker  £  Botte,  for  appellant. 
F.  W.  Henderson  S  Chuetave  Cook,  for  appellee. 

QouLD,  A.  J.  On  the  10th  of  April,  1873,  at  noon,  W.  J.. 
Sympkins,  lying  in  a  state  of  insensibility  on  the  road-bed  of  the 
Central  Railway,  at  a  point  where  there  was  a  long  curre,  and  about 
190  steps  from  a  public  crossing,  was  run  over  by  the  cars,  whereby 
he  lost  his  right  arm,  and  was  otherwise  bruised.  On  his  behalf, 
it  is  claimed  that  whilst  walking  on  the  railroad  track  he  was 
providentially  stricken  down  by  a  fit ;  that  at  the  point  on  the 
curve  where  he  fell,  the  engineer,  by  keeping  a  proper  look-out,  could 
have  discovered  him  at  about  300  steps  distance,  in  ample  time  to 
have  stopped  the  train  and  avoided  the  accident.  On  the  part  of  th& 
railway  company,  it  is  asserted  that  Sympkins'  fit  was  nothing  more 
than  one  of  intoxication  ;  that  at  all  events  he  was  negligent  origin- 
ally in  walking  on  the  track,  and  was  wrongfully  there  ;  that  he 
was  lying  outside  of  the  rails  in  such  a  way  that  the  engineer  neither 
could  nor  did  discover  him  in  time  to  avoid  running  over  him,  he 
havihg  immediately  used  eyery  means  to  stop  the  train. 

In  its  charge  the  court  told  the  jury :  '^  If  the  evidence  satisfy 
you  that  the  engineer  could,  by  the  use  of  due  and  proper  care  and 
attention,  have  discovered  the  plaintiff  on  the  track  in  time  to  have 
stopped  without  running  over  him,  then  his  not  doing  so  is  such 
negligence  as  will  render  defendant  company  liable  to  plaintiff." 

The  defendant  asked  sundry  charges,  embodying  the  proposition,. 
that  unless  the  engineer  actually  saw  Sympkins  a  sufficient  length 
of  time  and  distance  to  stop  the  train  and  prevent  the  injury,  the 
company  was  not  liable  ;  and  denying  that  as  to  persons  wrongfully 
on  the  track,  the  law  imposed  on  the  railroad  any  duty  to  keep  a 
look-out,  or  any  liability  except  for  "  willful  or  wanton  negligence 
on  the  part  of  its  agents. '^  The  following  charge  was  also  amongst 
tkooe  asked  and  reftised  : 

**  It  \b  in  evidence  bef6re  you  that  the  plaintiff  had  on  the  same 

day  taken  one  or  more  drinks  of  liquor,  and  that  he  never  before 

titot  day,  nor  since,  has  had  a  fit.     It  is  your  peculiar  province  to 

M^irmine  whether  or  not  that  fit  was  a  fit  of  intoxication.     If  he 

Vol.  XXXVTII  —  SO 
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was  in  a  fit  of  intoxication  or  drunk,  at  the  time  of  the  accident, 
and  the  accident  was  occasioned  in  any  degree  by  that  fit  of  intoxica- 
tion or  drunkenness,  then  and  in  that  case  the  defendant  is  not 
liable,  and  the  plaintiff  is  not  entitled  to  recover,  unless  the  accident 
happened  and  was  occasioned  by  the  wanton  or  willful  negligence 
of  the  engineer,  or  those  in  charge  of  the  train." 

The  plaintiff  recovered  a  judgment,  and  the  questions  here  pre- 
sented arise  mainly  on  the  charge.  We  do  not  assent  to  the  pro- 
position that  a  railroad  company  may  not  become  liable  to  one  who 
is  run  over  and  injured  by  reason  of  the  want  of  watchfulness  of  its 
servants,  although  such  person  may  have  been  originally  a  trespasser 
on  the  track.  If  a  party  be  wrongfully  on  the  track  under  snch 
circumstances,  or  being  there,  acts  in  such  a  way  as  to  be  himself  a 
proximate  cause  of  his  own  injury,  he  will  be  precluded  from 
recovery  on  grounds  of  public  policy,  as  being  himself  guilty  of  con- 
tributory negligence.  Although  the  company's  agents  may  hare 
failed  in  proper  watchfulness,  the  injured  person  is  regarded  as  being 
himself  too  directly  a  cause  of  the  injury  to  be  allowed  to  compbun. 
It  is  not  that  no  wrong  has  been  done  by  the  company  in  the  negli- 
gence of  its  agents,  but  that  the  injured  party  is  precluded  from 
complaining  of  that  wrong. 

A  man  goes  upon  the  railroad  track  at  a  time  and  place  when  no 
danger  is  nigh,  and  whilst  there  by  some  accident  or  providential 
cause  becomes  insensible,  and  so  remains  perhaps  for  hours,  until 
the  time  for  a  train  comes  round.  Although  he  originally  goes  on 
the  track  wrongfully,  it  ia  under  circumstances  threatening  no  dincct 
injury  nor  being  on  the  track,  does  he  do  any  thing  **  positive  or 
negative  to  contribute  to  the  immediate  injury.''  BaUimorB  dt  0. 
R.  R.  Co.  V.  State,  33  Md.  554.  If  the  engineer  on  the  approach- 
ing train  keep  that  look-out  which  is  required  of  him  at  all  times, 
not  only  to  secure  the  safety  of  the  train,  but  to  avoid  injury  to  any 
animal  or  person  on  the  track,  this  person  lying  there  in  open  view 
must  be  discovered.  Not  to  discover  him  is  under  the  circnmsiances, 
negligence,  and  that  negligence  is  the  proximate  cause  of  the  in- 
jury ;  whilst  the  negligence  of  the  party  in  going  on  the  track  is 
only  a  remote  cause.  Between  that  original  act  of  negligence  and 
the  injury  has  intervened  a  new  agency,  a  providential  dispensation, 
breaking  the  causal  connection.  Brandon  v.  Cfulf  City  Cottiom 
Press,  51  Tex.  121.  Here  there  is  not  such  contribatory  negli- 
gence as  prevents  the  party  from  recovering  for  an  injury  caused  bj 
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the  negligence  of  the  company's  agent,  and  if  a  recovery  be  denied, 
it  must  be  placed  on  some  other  principle. 

Counsel  for  appellant  cite  a  number  of  cases  which  deny  any  duty 
on  the  part  of  a  railroad  company  to  one  wrongfully  on  the  track, 
and  deny  any  liability  for  injury  to  such  pei'son  caused  by  any  thing 
short  of  wantonness.  On  examination  it  will  be  found  that  in  most 
of  these  cases  the  plaintifF  either  directly  contributed  to  the  injury, 
or  the  negligence  established  in  the  defendant's  servants  was  not 
the  cause  of  the  injury.  Take  for  example  two  leading  cases  in 
Pennsylvania,  where  this  doctrine  has  been  most  forcibly  asserted. 
Sailroad  v.  Nortonj  24  Penn.  St.  469,  was  a  case  where  the  plaint- 
iff had  fastened  his  machinery  for  sawing  wood  to  the  rail  of  the 
company's  road,  and  the  court  holds  ^^  it  evident  that  the  impru- 
dence of  the  plaintiff  was  the  immediate  cause  of  the  injury."  R. 
R,  Co,  V.  ffummett,  44  Penn.  St.  378,  was  a  case  of  injury  to  a 
child,  in  which  the  only  negligence  charged  was  a  failure  to  blow 
the  whistle  or  give  signals  on  starting.  It  does  not  appear  from  the 
evidence  that  this  failure  was  the  cause  of  the  injury. 

It  may  safely  be  asserted  that  but  few  cases  can  be  found  where  a 
party,  not  guilty  of  contributory  negligence,  and  establishing  an  in- 
jury which  would  have  been  prevented  but  for  the  carelessness  of 
the  company's  agents,  has  been  denied  a  recovery  on  the  ground 
that  the  company  owe  no  duty  of  carefulness  to  one  wrongfully  on 
their  track. 

In  our  opinion,  there  is  a  distinction  between  the  duty  devolving 
on  the  owners  of  land  on  which  there  is  a  dangerous  excavation,  and 
that  devolving  on  a  corporation  invested  by  law  with  the  extraordi- 
nary power  of  traversing  the  country  with  huge  cars,  whose  pro- 
gress everywhere  is  necessarily  attended  with  danger.  They  who 
place  such  dangerous  machines  in  motion  should,  we  think,  be  re- 
quired to  take  precautions  against  their  injuring  any  one  who  may 
happen  to  be  in  their  pathway.  ^^  The  care  in  conducting  any 
business  should  be  proportionate  to  its  dangerous  motion."  Oorman 
V.  Ptic.  R.  R.  Co.,  26  Mo.  448.  The  extent  of  the  precautions  re- 
quired of  a  railroad  company  depends  on  all  the  circumstances. 
The  regulations  of  railroads  exact  watchfulness  of  the  engineers, 
and  this  rule  should  operate  for  the  benefit  of  the  public  as  well  as 
the  company. 

Authorities  are  not  lacking  in  support  of  the  position  that  a 
'' reasonable  look-out,"  varying  according  to  the  danger,  and  all  the 
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surrounding  ciroumfitances,  is  a  duty  always  dei?x)lyiag  on  those  in 
charge  of  a  railroad  train  in  motion.  Baltimore  S  Ohio  JPy  Co. 
Y.  State,  36  Md.  366 ;  Baltimore  £  Ohio  R'y  Co.  v.  State,  33  id. 
554;  Harlan  v.  St.  Louis,  Kansas  City  <&  N.  B^y  Co.,  65  Mo.  22; 
Hicks  V.  Pacific  R.  R.  Co.,  64  Mo.  430.  The  duty  of  watch- 
fulness  has  often  heen  enforced  against  railroads  in  cases  of  in- 
juries to  cattle  trespassing  on  their  track,  and  that,  too,  in  the 
absence  of  any  statutory  provision  or  in  cases  outside  of  the  statute 
Isbell  V.  N.  Y.  S  N.  H.  JR.  R.  Co.,  27  Conn.  393;  Chrman  v. 
Pac.  R.  R.  Co.,  26  Mo.  442;  Chicago  £  HI,  R.  JR.  y.  Barrie,  55^ 
111.  226;  Kenahaoker  v.  0.  C.  £  0.  R.  R.  Co.,  3  Ohio  St  172. 
We  prefer  that  line  of  decisions  holding  railroads  bound  to  exercise 
their  dangerous  business  with  due  care  to  avoid  injury  to  others,  as 
correct  in  principle  and  sound  in  policy,  and  as  protecting  even  a 
trespasser  who  is  not  guilty  of  contributory  negligence.  We  are  in- 
clined however  to  the  opinion  that  the  charge  given  by  the  court 
in  this  case  may  have  led  the  jury  to  believe,  that  they  could  only 
find  for  defendants  should  they  think  that  the  engineer  **  ooold  not 
and  did  not  discover  plaintiff  on  the  track  in  time  to  stop,  without 
running  over  him.''  Bead  as  a  whole,  especially  in  connection 
with  its  final  clause,  the  charge  is  not  erroneous,  and  may  not  per- 
haps have  been  misunderstood.  We  call  attention  to  it,  because  of 
our  opinion  that  the  watchfulness  required  depends  on  all  the  cii^ 
cumstances,  having  reference  to  all  the  duties  of  the  engineer,  and 
that  it  is  for  the  jury  to  say  whether,  under  the  circumstances,  he 
not  only  could,  but  should  have  discovered  the  plaintiff  in  time  U> 
have  stopped  the  train.  In  other  words,  that  the  engineer,  had  he 
been  exercising  that  ordinary  and  proper  care  which  under  the  cir- 
cumstances was  his  duty,  would  have  discovered  the  plaintiff  in  time. 
But  we  are  of  opinion  that  the  court,  its  attention  being  called  to 
the  subject  by  a  charge  asked  by  defendant,  should  have  given  the 
jury  an  instruction  as  to  their  duty  in  the  event  they  found  that  the 
plaintiff  was  intoxicated  when  the  accident  occntred.  Whether  he 
was  so  intoxicated  or  not,  was  under  all  the  evidence  aai  issue  of  fact 
for  the  jury.  If  they  found,  aa  claimed  by  defendant,  that  his  fit 
was  one  of  intoxication,  the  authorities  seem  to  be  that ''  such  con- 
duct is  contributory  negligence  which  constitutea  a  bar  to  faia  action 
for  damages."  1  Thomp.  on  Neg.  450,  citing  III.  Cent.  R.  R.  Oo. 
y.  Hutchinson,  47  111.  408;  Herring  r.  Wibmngion  A  RaJmgh  R.  E. 
Cb.,  10  Ired.  402;  H.  &  T.  C.  R.  R.  Oo.  v.  Smifh,  52  Tex.  178.    In 
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«iich  case  the  injured  party  would  be  precluded  from  recovering  for 
anything  short  of  wanton  or  willful  neglect. 

Because  of  thia  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


WoTE  BT  qa  JEtwrnMB^RBO  CMe,  OMd  AUon  R,  O).  t.  £eaam(98ni.  M5),84Ain.Bep. 
188;  BMtmand  and  DansoUU  I^Oo^y,  Andemon^s  Admin,  (81  Oratt.  812).  81  Am.  Rep. 
70;  ICsfia  Onat  By.  Co.t.  tttauimmfma  (88  Kans.  860),  81  Am.  Bep.  803,  and  note 
806 ;  M^eksT.  South.  Pac  B,  Cu.^  ante^  p.  ffS. 

In  LiUU  Rock^  e(e.,  Aj/.  Go.  t.  PankhurA,  86  Ark.  871,  the  decedent  was  walking  on  the 
defendant*t  uack,  in* a  well  worn  path,  drunk  and  staggering,  and  about  dark  laj  down 
«tt  the  track  and  waa  run  over  by  a  train.  The  plahitiff's  oonnael  obtained  the  following 
bistnictions:  '*  If  yon  believe  from  the  evidence  that  the  deceased  was  in  fault  in  walk- 
Ing  on  defendant's  track,  and  while  walking  on  it  waa  killed  bj  the  defendant's  engine  or 
ca^^  but  the  defleDdant'a  agents  were  aware,  or  ought,  by  the  use  of  ordinary  diligence, 
to  have  heen  aware  of  the  fact  that  he  was  on  the  track,  in  time  tt>  avoid  killing  him«  by 
the  use  of  reasonable  dittgenoe,  the  failure  to  ase  anch  diligence  alone  must  be  considered 
the  proidmate  cause  of  the  injury ;  and  in  that  event  you  Should  find  for  the  plaintilT."  On 
review  the  ooort  said  that  althongh  the  defendant  was  negligent  in  not  having  a  light  and 
lookoDt,  **  yet  the  deceased's  own  negligence  in  being  voluntarily  on  the  track,  and  from  in- 
toKksation  anable  to  get  out  of  the  way  of  the  train,  was  the  proximate  cause  of  his 
4leath.  The  second  and  third  instructions  therefore  did  not  state  the  law  correctly. "  But 
here  tliere  was  no  proof  of  abihty  to  discover  the  decedent. 

In  Laoerenx  v.  CMeaoOy  etc,  R.  Co.,  Iowa  Supreme  Court,  October,  1881,  it  was  said: 
'*  It  is  true  that  where  a  person  voluntarily  goes  npon  a  railroad  track  where  there  is  an 
nnobatracted  view  of  the  track,  and  fails,  without  excuse,  to  look  or  listen  for  danger,  as 
matter  of  law  he  is  not  entitled  to  recover.  He  must  take  the  chances  of  injury  f^m  an 
approaching  train  npon  himself  unless  the  persons  in  charge  of  the  train  see  his  danger  in 
time  to  avert  it.  Carlin  v.  B.  JR.  Co.,  87  Iowa,  »1G;  Benton  v.  R.  R.  Co. ,  4Z  id.  192;  Lang 
V.  R.  R.Co  ,  49  id.  468;  ^rfs  v.  JR.  R.  Co.,  34  id.  153." 

In  Moore  v.  Pennsylvania  R.  R.  Co.,  Pennsylvania  Supreme  Court,  January,  1888,  a 
bright,  intelligent  boy,  ten  yean  old,  was  walking  on  the  ends  of  the  sleepers  of  defendant's 
track,  laid  in  a  public  street,  in  a  populous  neighborhood;  there  was  an  ample  sidewalk 
on  each  side  of  the  track ;  he  was  stmok  and  killed  by  a  rapidly  passing  train.  A  nonsuit 
was  imstained,  two  Judges  dissenting.  The  court  said:  '*  Of  course,  in  such  drcum- 
stanoea,  he  was  a  trespasser,  and  not  only  put  himself  in  peril  by  his  rashness,  but  also 
endangered  the  safety  of  any  passing  trains,  and  the  lives  of  passengers.  We  have  so 
frequently  held  that  in  such  drauro  stances  there  can  be  no  recovery,  that  it  is  unnecessary 
to  qoote  the  anthorltlee.  As  the  testimony  was  entirely  undisputed,  it  was  the  duty  of 
the  court  to  pass  upon  it,  which  they  did  by  directing  a  nonsuit.  In  this  there  was  no 
error.  The  circumstance  that  the  trespasser  in  this  instance  was  a  boy  ten  years  of  aire 
cannot  affect  the  application  of  the  rule.  The  defendant  owed  him  no  greater  duty  than  if 
he  had  been  an  adult.  They  are  not  subject  to  an  obligation  to  take  precautions  against  any 
dass  of  persons  who  may  walk  on  and  along  their  tracks.  In  Railroad  v.  HummelU  8 
Wr.  875),  the  rule  was  applied  to  the  case  of  a  child  seven  years  old.  And  su  also  in  the 
latest  case  of  the  kind  that  has  been  before  us,  CcMley  v.  Railroad,  Dec  81, 1880,  the  rule 
was  in  no  wise  relaxed,  although  the  person  injured  was  a  boy  of  tenderjyears .  In  the  first  of 
these  cases,  we  used  the  following  language,  having  reference  to  the  facts  in  evidence: 
*  But  if  the  use  of  a  railroad  is  exclusively  for  its  owners,  or  those  acting  under  them;  if 
-ochem  have  no  right  to  be  upon  it;  if  they  are  wrong-doers  whenever  they  intrude,  the 
parties  lawfully  using  it  are  under  no  obligations  to  take  precautions  against  possible  in« 
Jnrles  to  intruders  npon  it.  Ordinary  care  they  must  be  held  to,  but  they  have  a  right  to 
pivsume  and  act  on  the  presumption  that  those  in  the  vicinity  will  not  violate  the  laws;  will 
not  treepess  upon  the  right  of  a  clear  track;  that  even  children  of  a  tender  age  will  not  be 
4here;   tar  ttumg^  they  are  personally  irresponsible,  they  cannot  be  upon  the  railroad 
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without  a  culpable  Tlolation  of  du^  by  their  parents  or  guardians.  PrBcantlon  is  a  datr 
only  so  far  as  there  is  a  reason  for  apprehension.  No  one  can  oomplain  of  want  of  osre  la 
another  where  care  is  only  rendered  necessary  by  his  own  wrongful  sot.* " 

In  M^aherr^n  v.  TkL,  L.  &  W.  R.  Co,^  81  Penn.  St.  866,  the  court  obeerred:  **  It  was  held 
in  RfxQxiXiA  v.  NorUm^  18  Harris,  465,  that  wiiere  a  person  places  himself  on  the  track  of 
a  railroad,  he  can  claim  no  damages  except  for  wanton  injury,  and  not  for  injnrr  "u- 
tained  in  the  pursuit  of  the  company's  lawful  business  in  the  ordinary  manner,  even 
though  the  negligence  of  the  company's  agent  contributed  to  the  result.  It  Is  said  by  Vr. 
Justice  WooDWABO,  in  delivering  the  opinion  of  the  court,  that  in  order  to  make  railnsd 
companies  to  carry  safely,  *  the  law  Insists  upon  a  dear  track.'  This  doctrine  cannot  bs 
too  emphatically  asserted  or  rigidly  enforced.  We  hold  these  corporations  to  a  strict  Hue 
of  responsibility  wheneTor  passengers  are  injured  by  accident  to  their  trains.  It  foOom 
that  we  should  be  equally  emphatic  as  to  the  control  of  their  tracks.  Eicoept  at  crosiiBeB, 
where  the  public  have  a  right  of  way,  a  man  who  steps  his  foot  upon  a  railroad  track  does 
so  at  his  peril.  The  company  have  not  only  a  right  of  way,  but  such  a  right  la  exchnlTe 
at  all  timps  and  for  all  purposes.  This  is  necessary,  not  only  for  the  proper  protection  of 
the  company's  rights  but  also  for  the  safety  of  the  travelling  publie.  It  is  not  right  that 
(* -1  1  VPS  of  hundreds  of  persons  should  be  placed  in  peril  for  the  oonveniMice  of  a 
8  n?le  fo«)Ihardy  man,  who  desires  to  walk  upon  the  track.  In  England  it  Is  a  pensl 
nse  for  a  man  to  be  found  unlawfully  upon  the  track  of  a  railroad.  It  wou]  1  add 
r  1      :  i  \\\y  to  the  public  safety  were  there  a  similar  law  here.  '* 

!  I  ;i  lailel\ih\a,  etc.,  R.  Co.  v.  Speore,  47  Penn.  St.  804.  the  court  obeerred  :  -If  ih* 
(  nrrineer  saw  the  adult  In  time  to  stop  his  train,  but  the  train  being  in  full  view,  and  noChlnj^ 

• ;  I  Hcate  to  him  a  want  of  consciousness  of  its  approach,  he  would  not  be  bound  to  stop 
I;i ;  t  -aln .  Having  the  right  to  a  clear  track,  he  would  be  entitled  to  the  presamption  that 
t'lo  trespasser  would  remove  from  it  in  time  to  avoid  the  danger  ;  or  if  he  tbooj^t  the 
pers')'!  did  not  notice  the  approaching  train,  it  would  be  suflBcient  to  whistle  to  attract  his 
attnnt  'on  without  stopping .  But  if  instead  of  the  adult  it  were  a  little  child  upon  the  trade 
It  would  be  the  duty  of  the  engineer  to  stop  hLs  train  upon  seeing  It.  The  chancre  of  di^ 
cumstances  from  the  possession  of  the  capacity  in  the  trespasser  to  avoid  the  dangrr  to  a 
want  of  It  would  create  a  corresponding  change  of  duty  in  the  engineer.  In  thefoRoer 
case,  the  adult  concurring  In  the  negligence  causing  the  disaster,  is  without  remedy ;  in 
the  latter,  the  child  noi  concurring,  from  want  of  capacity,  the  want  of  ordinary  care  in 
the  engineer  would  create  liability.  But  if  the  train  were  upon  the  child  before  it  ctmld  bs 
seen,  or  if  it  suddenly  and  unexpectedly  threw  itself  in  the  way  of  the  engine,  the  engiDeer 
being  incapable  of  exercising  the  measure  of  ordinary  care  to  save  it,  the  cfaUd  would  ba 
without  remedy,  for  the  company's  use  of  its  track  is  lawful,  and  the  presence  of  the  ddU 
is  unlawful.** 

In  Indiatiapolu*,  efc,  B.  Co.  v.  McClaren,  82  Ind.  888,  the  court  said :  **  The  only  fart 
from  which  an  inference  that  the  injury  in  this  case  was  so  "  (t  e. ,  willfully  and  porpocelj) 
*'  inflicted  could  have  been  drawn  was,  that  the  managers  of  the  train  did  not  stop  It  sobs 
little  time  before  overtaking  the  deceased,  and  send  hands  enough  to  take  him  off  tiie 
track,  and  hold  him  till  the  train  pas  ^ed .  The  question  of  law  Is,  was  Such  the  duty  of  the 
railroad  company?  If  It  was,  it  was  so  because  the  presumption  is  that  a  pennooa  a 
railroad  track  in  front  of  an  approaching  train  will  not  leave  the  track,  but  remain  apon 
it  and  be  killed,  if  such  person  is  not  forcibly  removed  from  It.  If  such  is  the  gneral 
presumption,  then  it  may  be  the  duty  of  a  railroad  train  to  come  to  a  dead  stop  at  a  dis- 
tance far  enough  from  a  person  observed  upon  the  track  to  enable  it  to  send  a  fom  and 
remove  him  from  the  track  before  the  train  passes.  This  practice  would  neccsnai-ily  render 
railroad  transportation  so  slow  as  to  lead  to  its  abandonment  and  a  return  to  the  old  metbo(h 
of  transportation  by  muscular  power,  with  the  aid  of  wagons,  etc.,  which  vehicles  mar  ps* 
around  and  avoid  obstacles  in  their  path.  We  do  not  believe  the  general  presnmptioo  is  as 
above  stated.  We  believe  the  presumption  to  be  that  a  trespasser  upon  a  railroad  track, 
when  he  discovers  a  train  approaching,  will,  from  a  care  of  his  personal  safety,  If  not  fron 
a  sense  of  duty,  leave  the  track  before  the  train  reaches  him,  and  that  the  masagenof 
trains  may  act  upon  that  presumption." 

In  Hounton,  etc.,  R  Co.  v.  SmUK  53  Tex.  178,  stress  was  laid  on  the  fact  that  Che  plafal^ 
iff  was  intoxicated,  but  the  court  also  observed  :    '*  The  law  presumes  that  a  person 
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tngrnpon  anUlroad  track  will  leaTe  the  same  in  time  to  prarent  injury  from  an  approodw 
iog  train  of  which  he  has  knowledge,  or  should  hare,  by  tlie  ordlnaiy  use  of  the  senses  of 
hearing  and  seeing  and  the  managers  of  the  train  may  act  upon  this  presumption.    BoA*. 
rood  Co.  V.  Miller,  25  Blich.  879  ;  IndianapdlU  and  Vineennes  Railroad  Oo.  ▼.  JfeCloreTi, 
ttlnd.588." 

In  Lnitdl  t.  HannXbdl  db  SL  Joseph  R.  R.  Co.^  00  Mo.  475,  the  doctrine  of  the  principal 
case  was  held  where  an  infant  lying  on  the  track  was  mistaken  for  a  hog  or  dog,  and  no 
effort  was  made  to  stop  the  train  ;  and  so  in  East  Tenneeace^  etc.,  R.  Co,  t.  St.  John^  5 
Sneed,  SM,  where  the  train  ran  over  a  slave  eight  years  old,  asleep  on  the  track,  and 
▼Isihie  a  quarter  of  a  mile  distant,  but  mistaken  for  a  coat  of  one  of  defendant's  laborers. 

In  BaUimore^  etc,  R.  Co.  t  iStote,  83  Md.  642,  the  court  said  :  "If  a  man  does  Im- 
prudenUj  and  incautiously  go  on  a  railroad  track,  and  is  killed  or  injured  by  a  train  of 
cars,  the  company  is  responsible  unless  it  has  used  reasonable  care  and  caution  to  avert 
it,  provided  the  drcumstancee  were  not  such  when  the  par^wenton  the  track  as  to 
threaten  direct  injury,  and  provided  that  being  on  the  track  he  did  nothing,  positive  or 
negative,  to  contribute  to  the  immediate  injury." 

In  Weymire  v.  Wolfe,  ES  Iowa,  588,  the  court  said  :  "  If  a  person  lies  down  upon  a  rail- 
road track  in  a  state  of  helpless  intoxication,  the  company  will  not  be  justified  in  runnings 
a  train  over  him.  If  it  can  be  avoided  in  the  exercise  of  reasonable  care,  after  the  person 
is  discovered  in  his  exposed  condition.'* 

The  distinction  in  question  is  admirably  defined  in  Lake  Shore  and  Mithigan  Bouthem 
R.  R.  Co.  V.  MOUr,  25  Mich.  279.  The  court  said  :  "  But  if  an  engineer  see  a  team  and 
carriage,  or  a  man  in  the  act  of  crossing  the  track,  far  enough  ahe&d  of  him  to  have  ample- 
time.  In  the  ordinary  course  of  such  movements,  to  get  entirely  out  of  the  way  before  the 
approach  of  the  engine  ;  or  if  he  sees  a  man  walking  along  upon  the  track  at  a  consider- 
able distance  ahead,  and  is  not  aware  that  he  is  deaf  or  insane^  or  from  some  other  cause 
insensible  of  the  danger ;  or  if  he  sees  a  team  or  man  approaching  a  crossing  too  near  the 
train  to  get  over  in  time,  he  ha6  a  right  to  rely  upon  the  laws  of  nature  and  the  ordinary 
course  of  things,  and  to  presume  that  the  man  driving  the  team  or  walking  upon  the  track 
has  the  use  of  his  senfes,  and  will  act  upon  the  principles  of  common  sense  and  the  motive 
of  self-preservation  common  to  mankind  in  gei  e''.4  ;  and  they  will  therefore  get  out  of 
the  vray,  that  those  on  the  track  will  get  off,  and  those  approaching  it  will  stop  in  time  to 
avoid  the  danger  ;  and  he  therefore  has  the  right  to  go  on  without  checking  his  speed  until 
he  sees  that  the  team  or  man  is  not  likely  to  get  out  of  the  way,  when  It  would  become  his 
duty  to  give  extra  alarm  by  bell  or  whistle,  and  if  that  Is  not  heeded,  then,  as  a  last  resort 
to  check  his  speed  or  stop  his  train,  if  possible  In  time  to  avoid  disaster.  If  however  he 
sees  a  child  of  tender  years  upon  the  track,  or  any  person  known  to  him  to  be,  or  from  his 
appearance  giving  him  good  reason  to  believe  that  he  is  insane  or  badly  intoxicated,  or 
otherwise  insensible  of  danger,  or  unable  to  avoid  it,  he  has  no  right  to  presume  that  he 
will  get  out  of  the  way,  but  should  act  upon  the  belief  that  he  might  not,  or  would  not,  and 
he  should  therefore  take  means  to  stop  his  train  in  time.  A  more  stringent  rule  than  this— 
a  rule  that  would  require  the  engineer  to  check  his  speed  or  stop  his  train  whenever  he 
sees  a  team  crossing  the  track  or  a  man  walking  on  It,  far  enough  ahead  to  get  out  of  the 
way  in  time,  until  he  can  send  ahead  to  Inquire  why  they  do  not  ;  or  which  would  require 
the  engineer  to  know  the  deafness  or  blindness,  or  acuteness  of  hearing  or  sight,  or  habits 
of  prudence  or  reckles&ness,  or  other  personal  peculiarities,  of  all  those,  persons  he  may 
see  approaching,  or  upon  the  track,  and  more  especially  of  all  those  who  may  be 
approaching  a  crosninf^  upon  the  highway,  thouuh  not  seen— any  such  rule,  if  enforced, 
must  effectually  put  an  end  to  all  railroads,  as  a  means  of  speedy  travel  or  transportation, 
and  reduce  the  speed  of  trains  below  that  of  canal  boats  forty  years  ago  ;  and  would 
•effectually  defeat  the  object  of  the  legislature  In  authorizing  this  mode  of  conveyance. 
lti*i  h  'W  are  railroad  companies,  or  their  engineers  or  employees,  to  know  the  personal 
peculiarities,  the  infirmities,  personal  character  or  station  in  life,  of  the  hundreds  of  per- 
sons crossing  or  approaching  their  track  ?  By  inspiration  or  intuition  ?  And  If  they  do 
n'>c  know,  tben  how  and  why  shall  the  company  be  required  to  run  their  road  or  regulate 
their  own  conduct,  or  that  of  their  servants,  by  such  personal  peculiarities  of  strangers, 
of  which  they  know  nothing  ?   These  questions  suggest  their  own  answers." 
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(10  Tex.  Ct  App.  10.) 

Criminal  law^-  emdenee — re9  geita — deelaratiam  qftidim  ofhamieidt. 

On  a  trial  for  murder,  a  witness  testified  that  on  the  occasion  in  qnenl4n  tkt 
deceased,  sitting  in  cliarch  and  looking  out  of  a  window,  said  to  witness  that 
the  defendant  was  outsido  fixing  to  shoot  him,  and  deceased  immediitcly 
rose  and  went  to  the  door,  where  some  one  fired  on  and  killed  him,  Hdd 
that  the  declaration  was  admissible,  as  part  of  the  ret  gedcB^  {Sm  nUe,  p.  641.) 

CONVICTION  of  murder.     The  opinion  and  head-note  slate  the 
facts. 

Stayton,  Lackey  <&  Kleburg,  for  appellant. 

Thomas  Ball,  assistant  attorney-general  for  State. 

White,  P.  J.     [Omitting  other  matters.]    More  than  that,  we 
.  have  the  declaration  of  deceased  to  his  hrother  just  before  the  kill- 
ing:   ^^  Alley  Means  is  outside  there,  fixing  to  shoot  me;  I  *bl 
afraid  he  is  going  to  shoot  me  right  here  in  the  chnioh.''    Inmie- 
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diately  the  deceased  goes  to  the  door,  where  the  fatal  shots  are  fired. 
No  one  sees  the  party  who  does  the  shooting,  it  is  true,  but  defend- 
ant and  his  horse>  which  had  been  tied  or  was  standing  a  few  feet 
off,  both  disappear  and  are  seen  no  more  about  the  premises  after 
the  shooting.  Under  such  circumstances,  would  not  the  mind  of 
any  sensible,  rational  being  naturally  conclude  that  defendant^ 
azid  he  alone  of  all  the  enemies  of  the  deceased,  was  the  party  who 
did  commit  the  deed^  if  from  no  other  reason  from  the  sole  one 
that  he  was  the  only  enemy  who  had  the  then  present  opportunity 
to  commit,  and  was  the  only  one  in  immediate  juxtaposition  to,  the 
crime  ?  We  think  so.  The  case  is  not  one  purely  of  circumstantial 
evidence,  and  the  court  did  not  err  in  refusing  to  permit  the  tes- 
timony offered  of  the  hostility  of  other  parties. 

So  far  as  the  declarations  of  the  deceased  to  his  brother,  to  the 
effect  that ''  Alley  Means  is  outside  there,  fixing  to  shoot  me ;  I  am 
afraid  he  is  going  to  shoot  me  right  here  in  the  church,"  are  con- 
cerned, and  which  were  objected  to  by  defendant  at  the  time,  they 
were  clearly  res  gestm,  and  admissible  as  original  evidence.  Cox  v. 
Sate,  8  Tex.  Gt  App.  256. 

Affirmed. 

Nora  BT  THE  RzpOBTSB.— See  Ooz  v.  State,  64  Ga.  874  ;  8.  a,  87  Am.  Rep.  7V. 

In  WVUamM  t.  State 1 10  Tex.  Ct.  App.  588,  a  case  of  murder  by  ahootlDg,  the  vloUm, 
who  sarrlved  but  a  few  mJiinte^,  in  answer  to  a  question^  gave  the  name  of  tbe  defend- 
ant 88  the  penoD  who  shot  him.    Held,  competent  as  part  of  the  rea  oestcd^ 


BooKK  V.  Statu. 

(10  Tex.  Ct.  App.  418.) 

Criminal  law  —  statutory  constTucHon — exciie  law. 

A  Btatnte  allowed  the  sale  of  ardent  spirlta  by  druggists  onlj  upon  tbe  pre. 
scription  of  phjsieians  in  sickness.  The  defendant  was  a  druggist  and  also 
a  physician  and  attending  physician  of  a  certain  sick  person,  and  sold  such 
person  some  whisky,  to  be  used  as  medicine  in  such  sickness.  Hdd,  that 
he  was  not  bound  to  obtain  the  prescription  of  another  physician  therefor. 

CONVICTION  of  illegally  selling  intoxicating  liquors.     The 
opinion  states  the  facts. 
Vol.  XXXVIII— 81 
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A.  J.  Williams,  for  appellant 

• 

ff.  Chilion,  assistaiit  attorney-general^  for  State. 

Hurt,  J.  The  appellant  was  a  draggist  and  the  famfly  phyri* 
cian  of  James  Adams.  Mrs.  Adams  being  yery  sick,  the  d^endant 
was  applied  to  by  her  husband  for  medicine.  He  (defendant)  pre- 
scribed camphor  gam  and  chloroform,  and  when  the  hnsband  in- 
quired how  the  medicine  should  be  given,  defendant  told  him  that 
it  should  be  given  in  whisky;  whereupon  Mr.  Adams  requested  of 
defendant  a  prescription  to  one  Dr.  Brown  for  the  whisky.  De- 
fendant remarked  that  he  could  give  the  prescription,  or  could  fur- 
nish the  whisky,  as  he  kept  it  in  his  office  for  medical  purposes,  to 
administer  to  his  patients.  Thereupon  Adams  got  the  whisky^  re- 
ceiving at  the  same  time  (from  defendant)  instructions  how  to  mix 
it  and  the  medicine,  and  how  to  administer  the  same  to  his  wife. 

It  is  shown  by  the  evidence  that  Mrs.  Adams  was  not  only  acta- 
ally  sick,  but  very  sick;  also  that  the  whisky  was  a  stimulant  abso- 
lutely required  to  be  given  with  the  other  medicine.  These  being 
the  facts,  had  the  defendant  the  right  to  sell  the  whisky,  or  was  he 
required  (under  these  circumstances)  to  send  her  husband  to  some 
other  person  with  a  written  prescription  for  the  whisky,  as  is  pro- 
vided by  art.  379  of  the  Penal  Code?  We  think  not;  for  if  there 
was  a  case  of*  actual  sickness  which  required  the  whisky  as  a  medicine, 
the  defendant,  being  a  regular  practicing  physician,  had  the  right  to 
sell  it  without  having  the  prescription  of  another  physician.  Art 
379  does  not  apply  to  regular  practicing  physicians,  when  the 
whisky  is  sold  as  a  medicine  in  case  of  actual  sickness;  but  to  per- 
sons who  are  not  physicians,  and  therefore  are  not  supposed  to  be 
proper  judges  of  the  necessity  of  giving  this  stimulant  as  such,  or 
as  a  solvent  of  other  medicines. 

[Omitting  another  point.] 

Reversed  and  diemieeei. 
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Eoss  V.  State. 

ao  Tez.  Ct.  App.  455.) 

Orindndl  law — Jiomieide  in  retUUng  urdai/iful  arrest, 

A  manlial  undertook  withoat  warrant  or  legal  anthority  to  arreet  one  of  the 
defendants  and  take  away  hie  gan ;  he  being  adTised  by  his  brother,  the 
other  defendant,  to  reeSBt,  offered  resietance  ;  whereupon  the  marshal  drew 
and  fired  a  pistol  at  the' first  defendant ;  and  the  other  defendant  then  shot 
and  killed  the  marshal.     Held  Jnstifiable. 

CONVICTION  of  murder.     The  head-note  states  the  facts. 

Makemson,  Fisher  S  Price,  for  appellants. 

K  Chilton,  assistant  attorney-general,  for  State. 

HuBT,  J.  [Omitting  preliminary  and  statutory  considerations.] 
Hall;  the  deceased,  having  no  right  to  arrest  the  defendants  or 
either  of  them,  what  were  the  legal  rights  of  the  defendants,  if  in 
prerenting  this  illegal  arrest,  they  or  either  of  them  slew  him  ? 
We  think  theise  are  the  correct  niles  : 

1.  The  law  of  self-defense  justifies  the  repelling  of  force  by  force 
in  such  cases,  eren  unto  death,  but  does  not  justify  wanton  or  un- 
neoeasary  aggression.  If  a  person,  in  resisting  an  illegal  arrest, 
makes  use  of  a  deadly  and  unnecessarily  dangerous  weapon,  and 
with  it  slays  his  adversary,  the  crime  is  not,"*  because  of  the  use  of  a 
deadly  weapon,  or  because  the  force  used  is  greater  or  more  violent 
than  was  required,  raised  above  the  grade  of  manslaughter.  For 
the  value  the  law  sets  upon  the  liberty  of  the  citizen  is  so  high  that 
an  attempt  to  arrest  him  unlawfully  is  regarded  a  great  provocation, 
such  as  will  reduce  the  killing  to  manslaughter.  This  principle  is 
now  well  established.  See  the  following  cases  :  Rex  v.  Ourvan,  1 
Moody  C.  C.  132 ;  Boberts  v.  Siate,  14  Mo.  146 ;  Com.  v.  Cary,  12 
Cush-  246 ;  Tackett  v.  State,  3  Yerg.  392  ;  Oalvin  v.  JState,  6  Cold. 
291 ;  Alford  v.  State,  8  Tex.  Ot.  App.  646. 

2.  As  the  law,  divine  and  human,  gives  the  citizen  the  right  to 
stand  upon  his  individual  rights,  and  use  force  against  force  to 
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successfully  prevent  the  attempted  wrong,  the  citizen  whose  liberty 
is  thus  unlawfully  assailed  cannot  only  use  force,  but  can  increafie 
that  force  and  continue  to  increase  it  even  to  the  death  if  necessary 
to  prevent  the  attempted  wrong,  and  if  he  slay  his  adversary  he 
will  be  held  excused.  Otherwise,  the  lawless  aggressor,  the  vindic- 
tive oppressor  wiU  be  permitted  to  triumph  over  the  rights  and 
liberties  of  the  citizen.  Kight  will  be  made  to  do  homage  to  wrong, 
and  look  to  future  redress  in  the  courts  of  the  country.  This  is  not 
Amerioan  law.  The'  citinen  has  the  right  to  maintain  his  liberty  at 
all  haaards,  Against  any  and  all  persons  who  attempt  to  invade  it 
unlawfully,  taking  care  not  rashly  to  use  or  resort  to  greater  vio- 
lence than  is  necessary  to  its  protection.  Again,  being  in  the  right, 
he  is  permitted  to  anticipate  the  iiggressor  and  prepare  himself  by 
drawing  a  weapon,  or  making  any  other  preparations,  and  if  his  life 
is  imperiled  or  he  is  in  danger  of  serious  bodily  harm,  to  use  oven- 
means  in  the  defense  of  his  person  or  liberty.  He  is  not  requirod 
to  permit  his  assailant  to  take  the  lead,  and  thereby  give  him  the 
advantage,  but  if  the  surroundings  indicate  a  resort  to  a  serious  or 
deadly  conflict  on  the  part  of  the  adversary,  he  can  prepare  to  meti 
it,  and  if  the  adversary  makes  demonstration  upon  his  life  or  liberty, 
or  shows  an  intent  to  inflict  serious  bodily  harm  upon  him,  he  can 
kill  him  and  be  held  blameless  by  the  law  of  the  land. 

The  evidence  in  this  case,  we  think,  requires  of  us  a  statement  of 
the  law  applioable  to  a  defense  against  trespasses  upon  property  ;  f^'T 
if  the  defendants  or  either  of  them  had  committed  no  offense  and 
were  not  subject  to  an  arrest,  the  deeeased  had  no  right  to  take  the 
gun  of  William  Boss  from  him,  and  when  he  attempted  to  do  so,  he 
became  and  was  trespasser  upon  his  property.  This  being  the  case, 
what  were  the  rights  of  the  defendant? 

It  is  stated  in  the  books  that  there  is  a  difference  in  the  hw 
applicable  to  a  defense  against  an  unlawful  arrest,  and  that  applica- 
ble to  a  defense  against  trespasses  against  i)roperty;  and  that  thi 
difference  consists  in  this: 

'*  If  a  person  resisting  a  trespass  upon  his  property  makes  use  «^f 
a  deadly  weapon,  and  with  it  kills  the  trespasser,  it  is  murder,  while 
in  the  other  case  it  is  ordinarily  but  manslaughter ;  but  although  a 
person  resisting  an  illegal  arrest  makes  use  of  a  deadly  weapon,  and 
with  it  slays  his  adversary,  the  crime  is  not,  because  of  the  use  of 
auch  deadly  weapon^  raised  aiM>VB  the  degree  of  manslaughter.** 
The  princiide  above  enunciated,  we  withont  hesitation  approve, 
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with  the  proper  eapknatiait  and^modifioatioiL  If  tfa^v  tsespaaser 
were  unarmed,  and  simply  attempts  the  treqnass.  withoiii!  farce  of 
arms,  and  neither  intends  nior  endeayoinkto  conunitibiBlQmy  nor  to 
inflict  serious  bodily  harm  upon  the  owner  in  case  he^resbied,  to 
kill  with  a  deadly  weapon  is,  and  in  justice  should  be  deemed 
murder. 

Bat  suppose  he  is  armed  and  attempts  to  take  the  property  by 
force,  and  in  order  to  be  successful  intends  manifestly  to  kill  the 
owner  of  the  property,  if  necessary  to  oeoomplish  his  purpose,  and 
is  killed  by  the  owner  or  any  other  person,  this  would  be  excusable 
self-defense.  And  although  there  was  no  intention  to  steal  or  rob, 
and  therefore  no  felony  in  respect  of  th^^  property,  yet  as  the  in- 
tent was  to  kin  the  owner  if  necessary  to  accomplish  the  purpose, 
the  felony  would  consist  in  the  intention  and  attempt  to.  kHI  the 
owner.  Then  again,,  we  find  that  in  thia  protection  of  his  property 
the  citizen  has  the  right  to  oppose  force  to  force,  and  if  necessary 
to  prevent  the  trespass,  to  take  the  life  of  the  aggressor.  The 
principle  is  this  :  When  his  person  or  property  is  assailed,  he  is  not 
required  to  yield  in  the  least,  but  in  all  cases  may  stand  upon  his 
rights,  taking  care  not  to  resort  to  a  greater  degree  of  violence  than 
is  necessary  to  their  protection.  For  if  the  law  will  permit  him 
to  oppose  slight  force  to  slight  force,  why  not  the  greatest  violence 
if  necessary  to  the  protection  of  those  rights  ?  A  contrary  rule 
leads  to  a  denial  of  the  right  in  any  case  ;  for  if  he  can  only  go  so 
far,  and  then  yield  to  the  aggressor,  logic  and  common  sense  require 
that  he  should  have  yielded  at  the  first.  Payrufs  case,  Horr.  & 
Thomp.  Self  Def.  863  and  900,  note  1;  PeopU  v.  Hubiardy  24  Wend. 
369  ;  CuHU  v.  Hullard,  1  Hill  (N.  Y.),  336  ;  4  HiU,  437. 

We  do  not  think  that  these  principles  were  applied  to  the  case  by 
the  court  below  in  its  charge  to  the  jury.  As  to  the  right  of  Alonzo 
Boss  to  act  in  the  protection  of  the  life,  liberty  and  property  of  his 
brother  William,  there  can  be  no  question.  He,  to  the  same  extent 
that  William,  could  oppose  force  to  force,  and  if  required  to  prevent 
the  accomplishment  of  the  unlawful  purpose,  take  the  life  of  the 
assailant.  See  this  question  ably  and  exhaustively  discussed  by 
Judge  Clabk  in  the  Alford  case,  8  Tex.  Ct.  App.  645.     ♦ 

The  defendants  were  convicted  of  murder  in  the  second  degree. 
This  conviction,  and  the  judgment  thereon,  are  not  supported  by 
the  evidence.     Horr.  &  Thomp.  Self  Del  717. 

The  other  points  raised  by  counsel  in  their  very  able  brief  wili 
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not  be  discussed,  belieying  that  the  principles  abore  stated,  if  pro- 
perly applied,  will  suflSce. 

For  the  errors  above  indicated,  the  judgment  is  reyersed  and  the 
cause  remanded. 

Judgment  reversed  and  cause  remanded. 


LooNEY  V.  State. 

(10  Tex.  Ct  App.  690.) 

Oriminallaw  —  larceny  —  Ueptomania, 

Where  kleptomania  Is  set  up  In  defense  to  a  charge  of  larceny,  the  eoart 
should  spedfioally  charge  in  regard  to  this  spedee  of  mania,  and  not  Imts 
the  case  to  the  jury  on  the  general  test  of  ability  to  distlngalah  right  from 
wrong.     (S6^note,p,(i^,) 

nONVICTION  of  larceny.     The  opinion  states  the  case. 

J.  R.  Peel,  for  appellant. 

H.  Chilton,  assistant  attorney-general  for  State. 

Winkler,  J.  This  appeal  is  from  a  judgment  of  conyiction  of 
theft  of  property  over  the  value  of  twenty  dollars.  From  the  evi- 
dence and  the  charges  of  the  court,  given  and  refused,  we  are  led  to 
conclude  that  the  only  defense  relied  on  in  the  court  below  was 
kleptomania,  and  if  there  was  error  in  the  charge  of  the  court,  and 
prejudicial  to  the  rights  of  the  defendant,  under  this  defense  and 
the  testimony  on  that  subject,  such  error  is  to  be  found  in  applying 
the  facts  to  tlie  general  subject  of  insanity,  rather  than  in  applying  it 
directly  and  specifically  to  the  peculiar  condition  of  the  defendant'a 
mind  developed  by  the  proofs;  and  in  this  respect  we  incline  to  the 
opinion  that  tlie  charge,  taken  as  a  whole,  was  defective  in  not  giving 
to  the  jury  a  special  charge  on  the  subject  of  this  peculiar  symptom, 
as  it  relates  to  the  general  subject  of  insanity. 

It  is  said  that  kleptomania  occurs  not  unfrequently  as  a  symptom 
in  mania  and  the  mental  confusion  incidental  to  it,  and  in  depres- 
sion and  delirium,  in  which  its  consideration  involves  less  difficoltj. 
But  where  it  occurs  in  cases  of  concealed  insanity,  its  discoverr  is 
not  easy.     Wharton  &  Stille's  Med.  Jur.,  §  192.     To  our  minds, 
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▼hat  has  been  said  by  Ellinger  and  quoted  in  the  authority  just 
eited,  in  the  nature  of  practical  directions,  may  well  be  considered 
in  connection  with  the  case  and  the  subject  under  consideration,  not 
as  law  but  as  illustrating  the  propriety,  if  not  the  necessity,  of  a 
charge  to  the  jury  on  this  peculiar  feature  of  the  case, — as  follows: 
*'  1.  In  the  earlier  developments  of  mania,  kleptomania  is  an  im- 
portant symptom;  it  will  however  be  found  accompanied  more  or 
less  by  other  symptoms  of  incipient  derangement,  such  as  a  general 
alteration  in  the  accustomed  mode  of  feeling,  thinking,  occupation 
and  life  of  the  individual,  a  disposition  to  scold,  dispute  and  quar- 
rel, to  drink,  and  to  wander  about  busily,  doing  nothing,  and  the 
bodily  signs  of  excitement  (restlessness,  want  of  sleep,  rapid  pulse, 
etc).  2.  Kleptomania  continues  after  the  disease,  to  all  external 
appearances,  has  ceased.  Here  the  disease  also  has  not  yet  termi- 
nated, which  can  only  be  indicated  by  a  return  of  the  original  state 
of  thought  and  feeling.  (This  calls  for  a  continued  course  of  obser- 
vation by  the  examining  physician.) 

^'3.  There  are  distinct  but  occult  hallucinations  at  work.  These 
are  to  be  assumed  the  more  readily  the  more  bizarre  and  exclusive 
is  the  desire  to  steal,  and  the  more  the  objects  to  which  it  is  confined 
are  out  of  proportion  to  the  property  of  the  thief ;  and  particular 
attention  should.be  paid  to  the  existence,  present  and  past,  of  other 
symptoms  of  insanity."  An  instance  of  this  inordinate  propensity 
to  steal  is  cited  in  this  connection  from  Dr.  Rush,  who  says,  *'  In 
one  instance  a  woman  was  exemplary  in  her  obedience  to  every 
command  of  the  moral  law,  except  one, — she  could  not  refrain  from 
stealing."  We  make  these  further  quotations  from  this  authority, 
as  indicative  of  this  peculiar  symptom  of  insanity.  "It  would  be 
difficult  to  prove  directly  that  this  propensity,  continuing  as  it  does 
through  a  whole  life,  and  in  a  state  of  apparently  perfect  health, 
is  notwithstanding  a  consequence  of  diseased  or  abnormal  action  in 
the  brain,  but  the  presumptive  evidence  in  favor  of  this  explanation 
is  certainly  strong.  First,  it  is  very  often  observed  in  abnormal 
conformations  of  the  head,  and  accompanied  by  an  imbecile  condi- 
tion of  the  understanding.  ♦  *  ♦  An  instructive  case  has  been 
lately  recorded  in  which  this  propensity  seems  to  be  the  result  of  a 
rickety  and  scrofulous  constitution." 

We  mention  these  peculiarities  in  order  to  show  the  fact  that 
kleptomania  is  a  recognized  symptom  of  mania,  in  some  of  its  recog- 
nized forms  at  least,  and  to  illustrate  the  importance  —  this  being 
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the  peculiar  def  ense,— of  embracing  in  a  general  charge  on  the  sub- 
ject of  insanity,  this  peculiar  symptom, — ^a  feature  of  the  present 
case  to  which  proper  attention  seems  not  to  have  been  paid  on  the 
trial  below,  and  which  in  our  opinion  would  hare  been  more  fully 
developed  if  the  attention  of  the  jury  had  been  called  more  pointedly 
to  this  feature  of  the  defense. 

Other  questions  are  presented  by  the  record  and  have  been  dis- 
cussed in  argument,  but  are  not  considered  by  this  courts  not  that 
they  are  unimportant  or  immaterial,  but  because  if  they  are  errors 
they  are  susceptible  of  easy  correction  on  another  trial.  Because  of 
what  we  deem  a  material  dief ect  in  the  charge,  as  above  indicated, 
the  judgment  will  be  reversed  and  the  cause  remanded  for  a  new  trial 

Reversed  and  remanded, 

Non  BT  THB  BxpORTSR.— Precisely  the  same  ruling  was  made  in  Ervrin  r.  Slate,  10 Tex. 
Ct.  App.  700,  where  deUrium  tr6m&n»  was  set  up  in  defense  of  murder.  The  ooort  aakt: 
**  A  party  laboring  under  this  species  of  insanity,  not  being  responsible  for  his  acts  con- 
mittod  while  thus  deceased,  and  the  evidence  In  this  case  tending  to  form  this  issne,  it  was 
the  duty  of  the  learned  judge,  in  his  charge,  to  have  clearly  and  pertinently  set  forth  the  pf1a> 
clples  of  law  applicable  to  this  defense.  This  was  not  done  in  that  dear  and  dlntrinft  naniKr 
required  by  the  now  weli^settled  principles  of  law.**  **  The  chaige  of  the  court  upon  die 
only  issue  in  this  case^  that  upon  which  the  defendant  relied  for  an  acquittal,  to  wit. 
Insanity,  is  as  follows:  *  You  are  further  instructed  that  where  a  defendant  Is  accused  of 
crime,  placed  on  trial,  and  the  plea  of  insanity  is  Interposed,  the  inquiry  the  law  reqaires 
in  such  cases  is  not  as  to  the  amount  of  Intellectual  capacity  of  the  accused,  or  in  other 
words ,  the  law  does  not  look  to  or  inquire  whether  an  accused  party  is  posBSWcwi  of  a  little 
or  a  great  mind .  It  is  the  quality  and  not  the  quantity  of  the  mind  that  the  law  looia  to.  If 
a  man  is  in  posaesston  of  a  sound  mind,  has  merely  sufficient  mental  capacity  to  Idov 
right  from  wrong,  to  know  and  comprehend  the  nature  and  consequences  of  his  own  acte, 
the  law  holds  such  party  accountable.  On  the  other  hand  a  man  may  be  In  the  posse  wioa 
ordinarily  of  that  which  would  be  termed  a  great  mind,  still  if  such  person,  during  a 
period  of  actual  Insanity,  violate  the  law,  such  person  would  in  law  not  be  a  snkjeotftr 
punishment,  and  in  such  case  it  is  in  law  immaterial  what  the  cause  of  said  insanity  maf 
have  been.  But  in  law  insanity  and  mere  drunkenness  are  two  things  distinct  one  ftom 
the  other.  While  insanity  exonerates  from  all  punishment,  mere  drunkenness  neltttfr 
mitigates  nor  justifies.  If  a  roan  of  his  own  volition  voluntarily  becomes  drunk,  sad 
during  a  fit  or  spell  of  even  great  intoxication,  does  an  act,  he  cannot  in  such  esse  plead 
drunkenness  as  an  excuse.  The  law  Will  not  allow  a  sane  man  to  shield  himself  fhMn  the 
consequences  of  his  own  acts  on  the  ground  that  such  sane  man  of  his  own  accord  and  of 
his  own  will  chose  to  become  even  beastly  drunk.  No  mere  temporary  condition  of  the 
mind,  brought  about  by  a  fit  or  mere  spell  of  drunkenness,  however  great  such  druakea- 
ness  may  be,  is  in  law  an  exoneration  or  excuse  for  crime.* 

' '  This  charge,  so  far  as  the  defense  of  the  defendant  Is  concerned.  Is  negative  in  its 
character.  There  is  no  direct,  affirmative  application  of  the  law  to  his  theory  of  defesea 
It  is  true  that  the  jury  are  told  that  if  they  believe  that  the  defendant  is  artnaBy  iaaiaii 
he  would  not  be  amenable.  This  is  very  general,  including  every  species,  of  Insanitf* 
The  evidence  tending,  whether  strongly  or  otherwise,  to  establish  deliHnm  trem^as,  the 
charge  should  have  explained  that  species,  and  applied  the  legal  principles  thereto,  l^it 
should  have  been  done  clearly,  distinctly  and  affirmatively.  Again  the  charge  makes  tbe 
test  of  insanity  depend  upon  whether  the  defendant  knew  right  from  wrong  generallj. 
The  test  is  now  settled  to  be,  whether  the  defendant  knew  the  act  charged  to  be  wrong;  if 
so,  he  is  punishable.'* 

See  ^ndsrssn  v.  Stats,  48  Conn.  514;  s.  c,  21  Am.  Bep,  609;  Bawe  r.  SlaU,  anU,  jx>RL 
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(10  Tex.  Ct.  App.  8S1.) 

ChinUnal  Uuo —  serUeno^  —  easpiati&n  — sMtUory  wimtrueiion. 

The  defendant  was  sentenced  to  one  hoar  coafinement  in  the  penitentiary.  A 
Btatate  prorlded  that  terms  of  imprisoament  should  commence  from  the 
time  of  sentence.  At  the  expiration  of  an  hour,  the  defendant  not  having 
been  removed  to  the  penitentiary,  applied  for  discharge  on  hdbe^  corpus, 
EM  that  he  was  not  entitled  to  it.    {8^  iiate,  p.  652.) 

/^ONTICTION  of  bigamy.     The  opiuion  states  tke  case, 

J.  H.  McLean/y  attorney-general,  for  State. 

White,  P.  J.  Appellant  was  convicted  upon  a  charge  of  bigamy, 
and  his  panishment  was  assessed  by  verdict  and  judgment  at  one 
hoar's  imprisonment  in  the  State  penitentiary.  Sentence  was 
pronoonoed  upon  him  in  accordance  with  the  judgment.  Au  hour 
or  more  after  sentence  was  pronoanced,  he  applied  to  the  District 
judge  for  a  discharge  upon  writ  of  habeas  corpus,  —  claiming  his 
right  to  discharge  by  virtue  of  the  latter  clause  of  art.  825,  Code 
Crim.  Proc.  (act  Feb.  21,  1879),  which  provides  that  "  the  term  " 
(of  imprisonment)  after  conviction  and  sentence  in  a  felony  case 
^^ shall  commence  from  the  time  of  sentence."  Upon  hearing  of 
the  writ  the  District  judge  refused  to  discharge,  but  remanded 
appellant  to  the  custody  of  the  sheriff,  to  be  kept  until  he  could  be 
conveyed  by  the  legally  constituted  authorities  to  the  penitentiary, 
there  to  be  confined  in  compliance  with  the  judgment.  From  this 
order  and  judgment  he  appeals  here. 

The  question  is,  does  the  statute  invoked  apply  to  a  case  of  this 
kind,  and  was  the  defendant  entitled  to  bo  discharged  though  the 
judgment  and  sentence  had  never  been  executed  upon  him,  simply 
by  virtue  of  the  fact  that  his  term  of  imprisonment  had  expired  if 
it  should  be  counted  from  the  dato  of  the  sentence  ?  In  other 
words,  it  is  insisted  that  a  term  of  imprisonment  can  expire  before 
there  has  ever  been  any  imprisonment,  and  that  a  judgment  can  be 
ezecnted  without  in  fact  ever  having  been  executed.  To  state  the 
pcopoflition  is  to  manifest  its  absurdity,  and  in  passing  the  act 
YoL.  XXXYIII  —  82 
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referred  to  (art.  825)  the  legislature  could  nerer  have  intended  sack 
an  absurdity,  or  rather  could  never  have  intended  to  defeat  the 
very  object  of  the  penal  law  by  depriving  it  of  its  power  to  enforce 
its  judgments.  One  of  the  very  objects  of  the  Code  of  Criminal 
Procedure  is  declared  to  be  '^  the  certain  execution  of  the  sentence 
of  the  law  when  declared."    Code  Crim.  Proc,  art.  1,  subdiv.  6. 

In  felony  cases  ''a  final  judgment  is  the  declaration  of  the  coori 
entered  of  record,  showing  "  among  other  things  ^'  that  the  defend- 
ant be  punished  as  it  lias  been  determined  by  the  jury  in  cases 
where  they  have  the  right  to  determine  the  amount,  or  the  duration 
and  the  place  of  punishment,  in  accordance  with  the  nature  and 
terms  of  the  punishment  prescribed  in  the  verdict."  Code  Crim. 
Proc,  art.  791,  subdiv.  10. 

Art.  792.  '^  A  sentence  is  the  order  of  the  court  made  in  presence 
of  the  defendant  and  entered  of  record,  pronouncing  the  judgment 
and  ordering  the  same  to  be  carried  into  execution  in  the  manner 
prescribed  by  law." 

Art.  820.  '^  Immediately  after  final  sentence  shall  have  been 
pronounced  the  convict  sheUl  be  conveyed  to  the  penitentiary y^  etc. 
'*  The  sheriff  shall  deliver  the  convict  *  *  *  to  the  superintend- 
ent of  the  penitentiary."  Art.  824.  Felonies  less  than  capital  are 
punished  by  imprisonment  in  tJie  penitentiary.  Penal  Code,  art  54. 
The  punishment  for  bigamy  is  "  by  imprisonment  in  the  penitentiary 
for  a  term  not  exceeding  three  years."    Penal  Code,  art.  324. 

In  the  very  nature  of  things  there  can  be  no  incarceration  in  the 
penitentiary  without  an  actual  imprisonment  within  its  walls.  Bat 
it  is  insisted  that  there  is  neither  exception  to  the  operation  nor  am- 
biguity in  the  language  used  in  the  statute  invoked, —  the  language 
being  ^'  the  term  shall  commence  from  the  time  of  sentence,  or  in 
case  of  a])peal  from  the  time  of  the  affirmance  of  the  sentence  br 
the  Court  of  Appeals."  Code  Crim.  Proc.,  art.  825.  '*  It  will  be 
found  to  be  an  established  rule  in  the  exposition  of  statutes  that  the 
intention  of  the  lawgiver  is  to  be  deduced  from  a  view  of  the  whole 
and  of  every  part  of  the  statute,  taken  and  compared  together.'^ 
♦  *  *  And  '*  where  the  intention  of  the  legislature  is  not  ap 
parent  to  that  purpose,  the  general  words  of  another  and  later  statnte 
shall  not  repeal  the  particular  provisions  of  a  former  one.  '  It  can- 
not be  contended,'  says  Lord  Kenyon,  '  that  a  subsequent  act  of 
Parliament  will  not  control  the  provisions  of  a  prior  statute  if  it 
were  intended  to  have  that  operation;  but  there  are  several  cases  in 
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the  books  to  show  that  where  the  intention  of  the  legislature  was 
apparent  that  the  subsequent  act  should  not  have  such  an  operation, 
then,  eren  though  the  words  of  such  statute  taken  strictly  and  gram- 
matically would  repeal  a  former  act,  the  courts  of  law,  judging.for 
the  benefit  of  the  subject,  have  held  that  they  ought  not  to  receiye 
«uch  construction.' "    Potter's  Dwarris,  p.  110. 

'^  Courts  are  not  confined  to  the  literal  meaning  of  the  words  em- 
ployed, in  the  construction  of  statutes,  but  as  was  said  in  Burgett 
Y.  Burgett,  10  Sep.  221,  the  intention  of  the  law-makers  may  be 
collected  from  the  cause  or  necessity  of  the  act;  and  statutes  are 
sometimes  contrary  to  the  literal  meaning  of  the  words.  It  has 
been  decided  that  a  thing  within  the  letter  was  not  within  the 
statute  unless  within  its  intention.  The  letter  is  sometimes  re- 
strained, sometimes  enlarged,  and  sometimes  the  construction  is 
contrary  to  the  letter.  4Bac.,  title  Statute,  1,  §§  38,  45,  50. 
Every  statute  should  be  construed  with  reference  to  its  object,  and 
the  will  of  the  law-makers  is  best- promoted  by  such  a  construction 
as  secures  that  object  and  excludes  every  other. "  Oaatner  v.  Walrod, 
83  111.  171;  Walker  Y.  State,  7  Tex.  Ct.  App.  245;  s.  c,  32  Am. 
Bep.  595. 

Chase,  C.  J.,  in  Oriffln^s  case,  says:  "On  the  other  hand  a  con- 
struction which  must  necessarily  occasion  great  public  and  private 
mischief  must  never  be  preferred  to  a  construction  which  will  occa- 
sion neither  or  neither  in  so  great  degree,  unless  the  terms  of  the 
instrument  absolutely  require  such  preference."  Chase's  Dec.  364, 
And  in  Missouri  Muttuil  Life  Ins.  Co.  v.  King,  44  Mo.  283,  it  was 
held.  ''  Generallv  where  words  used  in  a  statute  are  clear  and  un- 
ambiguous  there  is  no  room  left  for  construction;  but  where  it  is 
perceived  that  a  particular  intention,  though  not  precisely  expressed, 
must  have  been  in  the  mind  of  the  legislator,  that  intention  will  be 
enforced  and  made  to  control  the  strict  letter." 

Now  applying  these  principles,  it  certainly  never  could  have  been 
intended  by  the  legislature  to  exempt  entirely  from  punishment  and 
imprisonment  in  the  penitentiary  any  citizen  who,  after  having  vio- 
lated the  law,  was  fairly  tried  and  condemned,  and  sentenced  to  such 
punishment  for  his  crime.  It  could  never  have  been  intended  that 
A  party  condemned  to  the  penitentiary  could  claim  that  he  had  ex- 
piated his  imprisonment  when  in  fact  he  had  never  been  imprisoned. 
It  could  not  have  been  intended  that  all  previous  laws  pertaining  to 
the  conviction,  or  rather  the  punishment,  of  convicted  felons  should 
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be  repealed.  The  obyioua  construction  of  art.  825  is  8im.pl j  thii, 
that  when  a  party  is  condemned  to  the  penitentiary  for  any  term 
of  months  or  years  he  must  be  imprisoned  in  the  penitentiaiy,  but 
after  he  has  reaohed  and  been  actually  confined  in  said  penitentiary, 
the  term  of  his  imprisonment  may  be  estimated  to  begin  from  the 
date  of  sentence. 

To  hold  otherwise  would  be  to  relieve  felons,  such  as  appellant  in 
this  case,  to  a  certain  extent  from  the  disgrace  and  the  disabilities 
of  actual  imprisonment  in  the  penitentiary,  which  is  as  much  a  part 
and  parcel  of  the  punishment  as  the  term  of  imprisonment. 

We  see  no  error  in  the  judgment,  and  it  is  affirmed. 

Jtidgmeni  affinned. 


Note  bt  thx  Bspobtkr.  —Two  other  ingenious  attempts  at  evasioa  of  imprtMnmeot 
may  be  noted.  In  People  ex  reL  Stokes  ▼.  Warden  of  Prtoon^  66  N.  Y.  942,  the  prinner 
having  been  convicted,  got  a  nevr  trial  nine  months  afterwwrd,  lying  in  jail  nieanifhflii. 
On  the  second  trial  ho  was  sentenced  to  imprisonment  for  four  years.  This  imprisonment 
commenced  in  November,  1875.  In  February,  1875,  he  brought  habeaseorpua  for  discharge, 
on  the  ground  that  be  should  be  credited  with  the  nine  months*  imprisaoment^  and  that 
this,  with  the  time  ne  had  served,  and  the  allowance  he  had  earned  for  good  conduct,  filled 
out  his  time.  His  application  was  denied.  The  court  said :  ** Punishment  for  the  com- 
mission of  crime  is  that  pain,  penalty  or  forfeiture  which  the  law  exacts,  and  the  crtmlBsl 
pays  or  suffers  for  the  offense.  In  legal  view,  it  cannot  be  said  to  have  been  exacted,  nor 
to  have  been  endured  or  begun  to  be  endured,  until  k.i^  conunission  of  the  particular  crime 
has  been  legally  determined,  and  the  particular  criminal  legaL:*-  aseertained  ;  nor  nntfl  tlie 
due  sentence,  that  is,  the  judicial  fixing  and  utteraooe,  of  the  definite  kind,  amount,  or 
period  of  punishment  has  been  authoritatively,  and  in  due  form  of  law  and  proceeding, 
pronounced  upon  him  for  his  crime,  after  his  conviction  therefor.  Punishment  is  a  cos- 
sequence  of  crime,  to  be  sure,  but  in  a  legal  view,  it  is  the  immediate  conaeqaenoe  of  only 
a  conviction  of  crime.  Hence,  any  pain  or  penalty  which  the  offender  has  suffered  before 
conviction  and  before  sentence  has  been  pronounced  upon  him  is  illegal,  or  is  due  to  some 
demand  of  the  law  other  than  that  baaed  upon  his  conviction.  In  either  case,  it  fails  to 
Innre  to  his  benefit  as  part  of  that  due  punishment  which  the  law  exacts,  by  reason  of  h:s 
conviction  and  of  the  sentence  passed  upon  him. 

*'  Again,  as  a  general  rule,  from  which  this  case  is  not  an  exoeptidh,  no  pain  or  deprivs* 
tion  which  a  person  suffers  in  accordance  with  law,  can  be  made,  as  of  his  right,  to  snswer 
at  once  two  distinct  and  different  requirements  of  the  law.  The  imprisonment  of  the 
relator  in  the  county  jail  was  by  virtue  of  one  requirement  of  law,  to  wit :  that  persons 
indicted  for  murder  may  be  kept  in  close  custody  until  their  trial  therefor  is  ended.  It 
was  for  that  reason  a  lawful  imprisonment.  It  could  have  been,  for  that  reason,  Justified 
by  the  keeper  of  the  county  jail.  It  was  a  satisfaction,  then,  of  that  specific  legal  exacttea, 
quite  another  exaction  than  that  by  virtue  of  tliis  sentence,  and  it  was  a  aatfafartinn  of 
that  other  legal  exaction  only  ;  when  after  that  arose  the  l^gal  exaction  by  virtue  of  the 
sentence  upon  this  conviction,  the  imprisonment  which  the  relator  bad  undeigooe  Is 
answer  to  that  other  requirement,  had  been  applied  and  spent  in  satisfying  it,  and  naf 
not  be  now  applied  in  satisfaction  of  this  later  demand  of  the  law.  The  learned  coonsel 
for  the  relator  admitted,  upon  the  argument,  that  the  imprisonment  in  the  coonty  jafl  was 
legal  and  that  the  relator  could  not  have  obtaine(i  a  disi^iaige  therefrom.  That  period  of 
imprisonment  was  then  appropriated  and  consumed  by  some  demand  of  the  law,  other 
than  the  conviction  of  October  29, 1S73,  and  the  sentence  thereupon,  and  does  not  now 
axbst,  so  as  to  be  applied  in  satisfaction  of  the  latter.    Moreover,  Important  parts  of  the 
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■n  the  ptaoe  of  impriMiuneiit,  to  wit :  In  a  State  prison,  and  the  manner  of 
dMeation  then,  (o  wit :  at  lianl  labor.  When  the  relator  lay  In  the  county  jail,  he  was 
aot  endnrhy  tbeso  partaof  tlie  sentanoe ;  he  was  not  tn  State  priaon ;  he  was  not  at  labor. 
How  then  can  the  tkoe  he  lay  In  the  coonQr  Jail  be  reckoned  a  part  of  the  time  for  which 
the  law  adittdged  him  to  be  at  labor  in  the  State  prison?  Doubtless,  a  court  when  im- 
posinic  seatenoe  of  imprisonment  may  consider  in  mitigation  of  the  severity  of  it,  the  time 
for  which  the  convict  has  been  in  custody  while  awaiting  trial.  And  this  is  the  only  fonce 
of  the  instances  brought  forward  by  the  learned  counsel.  It  is  matter  of  discretion  only, 
and  the  discretion  is  ezeroified  upon  that  fact,  the  same  as  upon  any  of  the  circumstances 
of  the  case  which  may  be  uiged  upon  the  court  for  mitigation  of  punishment." 

In  a  Yery  recent  case  of  Edwards  in  New  Jersey,  the  prisoner,  seutence  d  to  ten  years* 
impriaonment,  escaped  and  was  recaptured  after  seven  years.  On  the  expiration  of  the 
ten  years  he  brought  habeas  corpus  for  discharge,  but  Van  Sicklen,  J.,  held  that  he  must 
make  up  the  time  of  his  absence,  citing  CUek  v.  Com.  21  Gratt.  777 ;  State  v.  Cocherham, 
2  Ired.  204  ;  ExparU  Cliford,  29  lod.  106 ;  DoZan's  case,  1  Mass.  209  ;  Hollon  v.  HopMtu, 
21  Kans.  688.  In  the  last  case  the  court  said  :  **  But  as  Hollon  was  not  rearrested  or  im- 
piiaoned  in  the  penitentiary  until  after  the  term  for  which  he  was  sentenced  bad  appar- 
ently expired,  was  his  rearrest  and  Is  his  Imprisonment  lawful  f  We  think  both  were  and 
are  lawful.  We  do  not  think  that  the  proceedings  had  prior  to  the  sentence,  nor  even  the 
sentence  itself,  so  far  as  its  essentials  are  coneemed,  were  exhausted  by  Inpse  of  time. 
The  only  way  of  satisfying  a  judgment  judicially,  is  by  fulfilling  its  requirements.  Of 
course  if  HoOon  had  died  or  been  pardoned,  the  sentence  would  be  at  an  end.  But  as 
these  things  have  not  happened,  and  as  the  sentence  has  not  been  disturbed  by  any  judi- 
cial decision  or  determination,  there  is  no  way  of  satisfying  its  requirements  or  of  exhaust- 
ing its  force  except  service  by  Hollon  of  the  required  timetn  the  penitentiary.  It  has 
often  happened  that  a  judgment  sentencing  a  person  to  be  executed  capitally  on  some 
pfli^i^imi^f  <)Ay,  has  not  been  ftilflUed  on  that  day.  A  reprieve  has  been  granted,  an  escape 
effected,  some  unforeseen  event  preventing  it  has  occurred,  or  the  officers  from  some 
cause  have  failed  to  perform  theirduty,  and  the  convict  has  for  the  time  being  escaped 
punishment.  But  in  no  case,  so  far  as  we  are  informed,  has  it  been  held  that  the  co  n vict 
was  thereby  freed  from  all  punishment,  or  that  he  could  not  be  executed  on  some 
subsequent  day." 

"'  The  essential  portion  of  a  sentence  is  the  puniahment^  including  the  hind  of  punish- 
mentand  the  amount  thereof,  without  reference  to  the  time  when  It  Is  to  be  inflicted.  The 
sentence,  with  reference  to  the  kind  of  punishment  and  the  amount  thereof,  should  as  a 
rule  be  strictly  executed.  But  the  order  of  the  court  with  reference  to  the  time  when  the 
sentence  shall  be  executed  is  not  so  material.  The  time  when  a  sentence  is  to  be  executed 
is  usually  fixed  by  an  order  of  the  court ;  but  it  is  not  always  necessary,  as  wiU  be  seen 
from  the  authoritiea,  that  It  should  be  thus  fixed.  Where  the  punishment  ordered  is 
Imprisonment  in  the  penitentiary,  and  where  the  time  for  the  imprisonment  to  commence 
Is  fixed  by  the  court,  the  imprisonment  will  usually  be  deemed  to  have  commenced  at  the 
time  ordered  by  the  court,  unless  the  convict  by  his  own  wrong  has  prevented  it ;  and 
whare  the  time  for  the  commencement  of  the  imprisonment  has  not  been  fixed  by  the 
court,  the  Imprisonment  will  usually  be  deemed  to  have  commenced  on  the  day  of  the 
■entenoe  {Ex  parts  MeyerSt  44  Mo.  280),  unless  the  convict  by  his  own  wrong  has  pre- 
vented it.  But  In  no  case  will  the  term  of  imprisonment  be  deemed  to  have  commenced 
prior  to  actual  Imprisonment,  unless  the  actual  imprisonment  has  been  prevented  by  some 
cause  other  than  the  fault  or  wrong  of  the  convict. 

**  In  the  preseot  case  the  court  sentenced  Hollon  to  be  imprisoned  in  the  penitentiary 
'  for  thepmiod  of  three  years,'  less  five  days.  The  court  also  designated  the  time  when 
such  'period  *  should  commence.  Now  according  to  the  authorities,  the  amount  of  the 
Imprlsanment  prescribed  by  the  court  Is  material,  and  inheres  in  the  sentence  ;  but  the 
time  when  the  Imprisonment  should  commence  Is  comparatively  immaterial,  and  techni- 
cally does  not  belong  to  the  sentence.  It  Is  so  immaterial  that  courts  are  not  bound  to  hold 
that  the  Imprisonment  actually  or  In  law  did  commence  at  the  time  when  the  court  said 
it  ahoald  commence,  if  in  tact  and  by  the  convict's  own  wrong  it  never  did  commence.  *^ 

In  Peoplt  V.  lAnedlnt  25  Hun,  806,  the  defendant  was  sentenced,  on  the  13th  of  April, 
18B0,  for  misdemeanor,  to  siz  months*  imprisonment  in  the  county  penitentlaTy.  She  waa 
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oonflnedin  the  county  Jail  iintfl  June  1, 1880,  when  she  sued  out  oerCiororl,  sad  ms  Ittto 
ImU  and  remained  on  bail  till  August  96, 1880,  when  her  ball  snrreodered  her,  and  Ab  was 
eonfloed  again  In  the  jail  until  September  88, 1880,  when  she  was  remoTed  to  the  paBlfceor 
tlary  and  there  confined  until  December  S8,  1880,  when  she  was  dtschaiged.  It  was  bflU 
on  review,  that  *'  the  sentence  began  to  run  from  the  day  it  was  pronounced,  and  that  ill 
the  time  the  respondent  was  in  custody  after  that  day  is  to  be  credited  upon  her  sentenoe. 
•  *  •  ^M  was  enduring  the  sentence  when  in  custody  after  the  eeptence  wis 
pronounced.**  The  case  of  PeopU  y.  Warden^  etc,  was  distinguished  on  the  groond  that 
there  **  the  imprisonment  which  the  court  refused  to  credit  upon  his  aentenee  was  such 
as  he  suffered  before  trial  and  oooTictlon  and  sentence.*' 


Ex  Pabte  Bogebs. 
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Criminal  law — einupiraey  — jurimUeUon, 

Where  a  oonspiracy  to  forge  titles  to  land  in  Texas  was  formed  in  Texas,  and 
one  or  more  overt  acts  were  committed  there,  bat  the  actual  foigeiy  wai 
committed  in  another  State  by  an  agent  or  co-conspirator,  the  courts  of  Texas 
have  jurisdiction  of  the  offense. 

TJABEAS  CORPUS.     The  opinion  states  the  case. 

Bethel  Coopwood  and  J,  H.  Stewart,  for  appellant. 

Horace  Chilton,  assistant  attorney-general,  and  ff,  3f,  ffotmei, 

for  State. 

White,  P.  J.  [Omitting  other  inquiries.]  Without  undertak- 
ing to  give  eren  a  substantial  synopsis  of  the  facts  testified  by  the 
witnesses  on  the  stand,  it  is  sufiScient  to  say  that  with  certainty 
enough  to  show  a  strong  probability  of  the  complicity  of  the  ap- 
pellant in  the  steps  preliminary  to  the  execution  of  the  forged  in- 
strument in  Chicago,  it  was  testified  that  the  conspiracy  to  manu- 
facture the  bogus  title  to  the  Oritten  league  of  land  in  TraTia  conn- 
ty,  was  entered  into  in  the  city  of  Austin,  and  this  appellant  was  a 
party  to  it ;  that  appellant  furnished  from  Austin  thefae  simile  of 
the  signature  of  Qritten,  the  certificate  of  John  P.  Kale,  connty 
clerk  of  Polk  county,  subsequently  used  in  the  execution  of  the 
forged  instrument,  and  certain  bogus  seals;  and  that  the  in- 
strument was  forged  for  and  at  the  request  of  the  appetlant,  was 
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retiumed  to  appellant  at  Austin,  and  by  him,  acting  through  hift 
partner  in  this  transaction,  was  placed  on  record  in  Travis  county. 

These  facts  being  shown  by  the  State,  the  question  for  our  solu- 
tion is  this  :  Was  the  offense  charged  in  the  indictment  complete 
in  the  State  of  Texas,  when  the  agent  completed  the  performance 
of  his  part  of  the  conspiracy  in  Illinois,  in  pursuance  of  the  common 
design,  originated  and  entered  into  in  Travis  county,  Texas,  to  forge- 
the  deed  of  conveyance  in  question  ?  If  this  proposition  can  be- 
answered  in  the  negative,  then  the  plea  to  the  jurisdiction  of  the 
Texas  tribunal  must  prevail ;  otherwise  it  is  of  no  force. 

The  case  of  Commonwealth  v.  Harvey y  8  Am.  Jur.  69,  is  one  in 
which  the  defendant,  a  resident  of  New  York,  forged  a  draft  in  Al- 
bany and  placed  it  in  the  hands  of  a  broker  there  to  be  forwarded 
to  Boston,  Mass.,  where  it  was  paid  and  the  proceeds  remitted  to 
the  defendant,  who  did  not,  during  these  transactions,  leave  the 
State  of  New  York.  He  was  indicted  in  the  State  of  Massachusetts 
for  the  utterance  in  that  State  of  the  forged  draft,  and  though  he 
was  shown  to  have  committed  the  offense  through  an  agent,  the 
broker,  who  likewise  resided  in  Albany,  and  outside  the  State  of 
Massachusetts,  he  was  held  amenable  in  the  latter  State,  was  tried, 
over  an  objection  to  the  jurisdiction  of  Massachusetts  courts,  waa 
convicted,  and  the  conviction  sustained.  As  relied  upon  by  the 
prosecution  in  the  case  of  Hie  People  v.  Adams,  3  Denio,  190,  the 
adjudication  in  Harvey^ a  case  was  assailed  vigorously  by  counsel  for 
the  defense  as  enunciating  a  principle  alike  dangerous  and  unwar- 
ranted, and  establishing  a  precedent  whereunder  a  defendant  might 
be  held  liable  to  two  different  jurisdictions  for  the  same  offense. 
But  though  insisted  upon  with  consummate  zeal  and  ability  by 
counsel,  the  court,  in  the  Adams  case,  in  which  the  issue  decided 
was  that  the  personal  presence  at  the  place  where  the  crime  waa 
committed  was  not  essential  to  constitute  the  offender  a  principal, 
did  not  concur  with  counsel,  or  hold  that  the  adjudication  in  the 
Harvey  case  was  obnoxious  to  the  weight  of  authority ;  and  the 
doctrine  enunciated  in  Harvey* s  case,  as  applied  to  the  Adams  case,, 
prevailed. 

It  would  be  difficult  indeed  to  imagine  a  case  which,  in  its  prom- 
inent features,  could  be  more  directly  in  point  than  the  Massachu- 
setts case  referred  to.  In  that  case  the  common-law  principle  qui 
facU  per  aliumfacii  per  se,  which  is  of  universal  application  both 
in  criminal  and  civil  cases  (3  Conn.  8),  was  recognized,  and  the 
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ooort  mamtained  jnriBdiction  over  the  offense  though  the  paper 
irafi  foiged  outside  the  limits  of  the  State^  and  was  uttered  from 
the  place  where  forged  and  through  the  instrumentality  of  an 
agent  who  likewise  lived  where  the  paper  was  forged.  The  issne  m 
that  case  was  the  utterance  of  a  forgery  in  Boston.  It  was  uttered 
from  Albany,  New  York,  through  the  medium  of  an  innocent 
agent,  and  tiie  defendant  was  held  guilty  in  Massachusetts.  Its 
criminal  intent  was  to  affect  the  laws  of  Massachusetts.  The  issae 
in  this  case  is  the  forgery  of  an  instrument  designed  to  affect  the 
laws  of  this  State.  Like  the  utterance  in  ffarvey^s  case,  it  was 
forged  from  abroad — ^from  Chicago — ^through  the  instrumentality 
of  an  agent  or  co-conspirator;  the  State  in  this  instance  resting  its 
position  upon  the  stronger  ground  that  it  was  likewise  forged  in 
pursuance  of  a  preyious  conspiracy  between  the  agent  and  the  de- 
fendant entered  into  in  this  State,  to  do  a  criminal  act,  to  be  con- 
summated here,  and  which  in  its  results  was  to  effect  a  Ticioas 
purpose  in  this  State  only. 

CommonweaUh  v.  Gillsgpie  is  a  strong  case  in  point,  and 
thoroughly  sustains  the  doctrine  announced  in  Harvetf^  case.  See 
7  S.  &  R.  469.  This  was  a  prosecution  sustained  in  a  Pennsylyania 
court  against  a  citizen  of  New  York,  for  selling  lottery  tickets  in 
Philadelphia  through  an  agent.  In  asserting  the  jurisdiction  of 
the  Pennsylvania  court,  the  learned  judge  who  delivered  the 
opinion  pertinently  remarked:  "For  the  law  would  be  a  dead 
letter — ^we  would  become  the  laughing  stock  of  our  sister  States, 
either  for  the  inaccuracy  and  little  foresight  of  our  law-makers,  or 
for  the  imbecility  of  those  employed  in  their  administration,  if 
such  a  procedure  as  this  was  not  brought  within  the  law;  if  onr 
neighbors  from  New  York  or  Baltimore  could  levy  a  revenue  in  this 
State  by  the  employment  of  a  child  or  slave."  ♦  *  *  '*It  mnst 
be  recollected,  the  conspiracy  is  a  matter  of  inference,  dedncible 
from  the  acts  of  the  parties  accused,  done  in  pursuance  of  an  ap- 
parent criminal  purpose,  in  conunon  between  them,  and  which 
rarely  are  confined  to  one  place;  and  if  the  parties  are  linked  in 
one  commiuiity  of  design  and  of  interest,  there  can  be  no  good 
reason  why  both  may  not  be  tried  where  an  overt  act  is  com- 
mitted." 

Conspiracy  in  this  case  is  not  a  matter  of  inf  erence,  but  a  matter 
of  direct  testimony.  Of  the  overt  acts  leading  up  to  the  consmn* 
mation  of  the  criminal  enterprise,  the  procuration  by  the  defiendant 
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of  the /«?  mniiie  x>{  the  forged  signature  was  one,  of  the  certificate 
of  authentication  was  another,  of  the  sptirious  seals  was  anothet, 
the  famishing  of  the  same  to  the  agent  or  co-conspirator  was 
another;  and  when  the  agent,  by  the  act  of  forgery  at  the  request 
of  and  for  the  use  and  benefit  of  the  defendant,  committed  his 
part  of  the  criminal  design  in  Chicago,  and  forwarded  the  instru- 
ment to  the  defendant  in  Texas,  the  offense,  in  our  opinion,  was 
complete  in  Texas,  and  strengthened  when  the  defendant  received 
the  same  and  had  it  put  upon  record. 

In  Q>m.v.  Oorlies,  the  question  is  elaborately  argued,  and  the 
principle  we  have  stated  is  supported.  See  3  Brewst.  575,  citing 
Peoph  V.  Mather,  4  Wend.  229;  Archb.  Cr.  Pr.  6;  Com.  x.Tack,  1 
Brewst.  511;  King  ^r,  Brisnac,  4  East,  174;  citing  King  y.  Boiaes, 
id.  See  also  King  v.  Johnson,  6  East,  583 ;  7  id.  65;  Rex  v. 
Munton,  1  Esp.  46;  Barkhampsted  v.  Parsons,  3  Conn.  8;  U.  S. 
V.  Davis,  2  Sum.  485;  21  Wend.  528  to  541. 

The  last  subdivision  of  chapter  5,  book  2,  p.  104,  §§  104  et  seq., 
Bishop's  Crim.  Law  (4th  ed.),  demonstrating  the  correctness  of  the 
principles  upon  which  the  question  is  decided  in  this  opinion,  pre- 
sents more  forcibly  than  we  can  hope  or  expect  to,  the  reason  of  the 
rule,  and  indicates  clearly  the  fallacy  of  the  arguments,  which  not 
only  in  this  but  in  all  of  the  adjudicated  cases  cited,  have  been 
urged  in  opposition,  and  a  careful  perusal  of  that  discussion  in  ex- 
tenso  will  suffice  to  show  the  peculiar  force  of  the  doctrine.  It  is 
commended  as  a  fair  and  satisfactory  exposition  of  the  rule  of  law 
that  must  govern  the  question,  founded  alike  upon  common  sense 
and  common  justice. 

The  recognition  of  the  principle  contended  for  by  the  appellant 
would  not  only  be  to  disregard  the  letter  and  spirit  of  the  law  as  we 
find  it,  but  to  recognize  a  principle  fraught  with  the  greatest  evil 
and  mischief.  It  would  be  to  authorize  the  unscrupulous,  through 
foreign  agents,  to  prey  upon  tiie  substance  of  our  citizens,  free  from 
immunity  and  in  contempt  of  the  privileges  and  rights  vouclisiifcd 
the  people  by  the  Constitution. 

The  conspiracy  to  appropriate  the  Gritten  land  was  deliberately 
concocted  in  the  city  of  Austin,  and  the  defendant  was,  according 
to  the  evidence,  a  deliberate  party  to  that  conspiracy,  and  in  pro- 
spective its  chief  beneficiary.  In  furtherance  of  that  design  thefac 
simile  of  the  signature,  necessary  to  evidence  the  pretended  act  of 
conveyance,  was  surreptitiously  obtained  in  Austin  by  defendant 
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himself,  as  were  also  the  certificate  of  authentication  and  the  field 
notes  of  the  snnrej,  and  eyeiything,  in  short,  saye  the  ink  and 
perhaps  the  paper  necessary  to  the  commission  of  a  graye  offense 
against  the  laws  of  this  State,  to  be  consummated  here  and  to  inure 
to  the  special  benefit  of  the  defendant,  was  done  by  him  here;  and 
when  the  agent  in  Chicago  completed  and  performed  his  part  of  the 
general  design,  the  offense  was  complete  in  this  State. 

We  haye  thus  endeayored  to  support  the  jurisdiction  of  our  State 
court  in  this  case  upon  general  principle  and  authority,  because  the 
question  has  thus  been  argued  by  learned  counsel.  Suppose  for  the 
sake  of  argument  howeyer  that  the  authorities  cited  aboye  fail, 
when  strictly  considered,  ^to  maintain  the  position  (and  we  admit 
that  none  of  them  are  in  all  respects  entirely  analogous),  still  we  are 
of  opinion,  that  when  our  statute  itself  is  examined,  it  will  be  found 
amply  sufficient  to  coyer  completely  and  fairly  the  question  of  jaris- 
diction,  and  to  establish  beyond  cayil  the  liability  of  defendant  to 
answer  for  his  crime  in  the  courts  of  our  State.  These  statutes  are 
in  exact  harmony  with  the  yiews  aboye  expressed. 

[Omitting  this  consideration.] 

It  is  unnecessary  to  prolong  the  discussion.  We  haye  given  the 
questions  presented  in  this  appeal  that  careful,  deliberate  consider- 
ation their  importance  demanded,  and  we  are  of  opinion  the  court 
below  did  not  err  in  its  judgment  refusing  to  discharge  the  applicant 
under  tho  writ  of  habeas  corpus;  and  the  judgment  is  therefore  af- 
firmed. 

Aprmsd. 
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MOBBILL  y.  MOBBILL. 
(58  Vt.  74.) 

Surety^ —  Mcurity  to,  available  to  credUor. 

An  infant's  gaardUn  execated  a  mortgage  as  secarity  to  a  saret^  on  liis  bond. 
Held,  that  the  infant  was  entitled  to  the  benefit  of  it  as  seearity  for  what  was 
due  from  the  guardian. 


B 


ILL  for  foreclosure.     The  head-note  and  opinion  show  the  facts. 
The  bill  was  dismissed  below. 


i.  H.  Thanipsony  for  oratrix. 

John  Oenug  and  Crane  £  Alfardy  for  defendant. 

Powers,  J.  [Omitting  other  questions.]  This  mortgage  being 
valid  as  between  Morrill  and  Bates,  can  this  oratrix,  being  the  bene- 
ficiary under  the  bond,  executed  by  Morrill  and  Bates,  make  it 
available  as  a  security  to  her  for  the  amount  due  from  her  guardian  P 
The  mortgage  was  executed  to  Bates  as  an  indemnity  only.     In 
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some  States  a  distinction  seems  to  have  been  drawn  between  cases, 
where  the  security  is  given  for  indemnity  only,  and  where  it  is  given 
both  for  indemnity  to  the  surety,  and  to  secure  the  debt  Where  it 
is  given  as  security  for  the  debt  as  well  as  indemnity,  there  would  seem 
to  be  little  doubt  that  the  creditor,  whether  cognizant  of  the  assign- 
ment and  its  purpose,  or  not,  at  the  time  of  the  assignment,  could, 
when  it  came  to  his  knowledge,  avail  himself  of  it  as  effectually,  on 
maturity  of  his  debt,  as  he  could,  had  it  been  assigned  to  him 
directly. 

But  when  the  assignment  is  for  indemnity  only,  some  oourts  have 
held  that  the  surety's  right  to  apply  the  security  as  he  pleased  is 
inconsistent  with  the  idea  of  a  trust  in  favor  of  the  creditor ;  and 
that  the  creditor  can  only  reach  the  security  by  way  of  subrogatiun 
after  the  surety  lias  been  damnified,  actually  or  constructively. 
Rankin  v.  Wilscy,  17  Iowa,  463  ;  Carpenter  v.  Bowen,  42  Miss.  2S ; 
Hopewell  v.  Bank,  10  Leigh,  ^06. 

The  great  weight  of  authority  however  is  against  the  proposition, 
that  the  creditor's  right  is  rooted  in  the  doctrine  of  subrogation. 
The  assignment  of  security  by  the  principal  to  his  surety  is  an 
appropriation  of  funds  for  the  ultimate  discharge'  of  the  debt,  for 
which  he  is  holden.  Tlie  surety  has  the  right  to  apply  the  security 
directly  to  the  payment  of  the  debt.  If  the  surety  pays  with  his 
own  funds,  he  keeps  Ins  prtficipaTs  debt  on  foot  against  him,  and 
then  applies  the  security  to  its  payment.  Thus  in  any  event  the 
funds  of  the  principal  are  made  to  satisfy  the  principal's  debt,  and 
this  accords  with  the  purpose  of  the  principal,  when  he  giiv«  the 
security.  If  the  surety,  after  the  assignment  of  the  security,  be- 
comes insolvent,  or  by  any  act  of  the  creditor  is  discharged  from 
liability,  he  holds  the  security  in  trust  for  the  creditor.  Cullom  v. 
Br.  Bank,  23  Ala.  797 ;  Clark  v.  Elt/,  2  Sand.  Ch.  166. 

The  clear  deduction  from  the  cases  is,  that  an  assignment  of 
securities  by  the  principal  to  his  surety  for  indemnity  merely,  raises 
an  implied  trust  in  favor  of  the  creditor,  which,  on  maturity  of  his 
debt,  he  may  enforce,  whether  the  surefy  has  been  damnified  or  not. 
and  irrespective  of  the  question  whether  the  surety  or  principal, 
either  or  both,  are  insolvent.  Hew  Bedford  Inst,  for  Savinp  v. 
Bank,  9  Allen,  175;  Kramer's  Appeal,  37  Penn.  St  H:  Rie/^ 
Appeal,  79  id.  168;  Seibert  v.  True,  8  Kan.  52;  Ohio  Life  Ins.  Ox 
V.  Ledyard,  8  Ala.  866;  Moore  y.  Moherly,  7  B.  Mon.  :^9;  Ourtu 
V.  Ti/Ier  &  Allen,  9  Paige,  432;  Ten  Eyck  v.  ffolmeSy  3  Swid.  Oh. 
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428;  Parris  v.  Huletty  26  Vt.  308;  1  Story  Eq.  Jun,  §  4D9  (Eod- 
field's  ed.);  Brandt  Suretyship,  §  283. 

Here  the  principal  and  surety  are  both  insolvent,  and  the  liability 
of  the  surety  has  been  fixed  by  judgment;  but  we  regard  these 
facts  important  only  afi  they  seem  to  intensify  the  equity  of  the 
oratrix. 

[Omitting  a  matter  of  practice.] 

The  result  is  that  the  oratrix  is  entitled  to  have  the  Bates 
mortgage  stand  as  a  security  to  her  for  the  payment  of  the  sum 
due  her  from  the  defendant  Morrill,  aa  her  guardian,  as  fixed  by 
the  Probate  Court;  and  to  a  decree  of  foreclosure  thereof  against  the 
defendants;  and  so  far  as  she  receives  payment  from,  or  under  such 
decree,  the  estate  of  Bates  is  to  be  discharged  from  liability  under 
said  bond.  The  pro  forytia  decree  of.  the  Court  of  Chancery  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter  a  decree 
for  the  oratrix  in  accordance  with  the  views  herein  expressed. 


MsBCHAiTTa'  Natioistal  Baxk  of  St.  jroH:B^8BURT  v.  Weeks. 

(fiS  Vfc.  115.) 

Executor  and  adminigtrator  —  power  of  adminittrator  to  pledge. 

An  adminiatrator  ia  personally  liable  on  his  note  for  money  borrowed  for  the 
estate,  and  cannot  be  decreed  to  appropriate  the  funds  of  the  estate  to  its 
payment,  althoagh  he  is  bankrupt.* 


B 


ILL  for  sequestration.     The  opinion  states  the  facts.     The  bill 
was  dismissed  below. 


A»  M,  Dickey  £  Son,  for  the  orator. 

Belden  &  Ide^  for  defendant. 

Bedfield,  J.  This  case  was  heard  on  demurrer  to  the  orator's 
bilL  The  bill  avers,  in  substance,  that  the  orator  loaned  money  to 
the  defendant  as  administrator  of  Nehemiah  Weeks'  estate,  and 

^-See  i^noers  v.  JDougioss,  post  ,*  compare  Carter  v.  Manf.  Nat  Bk.  of  LewUston  (71  Ue. 
4iS>,  86  Am.Bep.  888  ;  McOrath  v.  Barnes,  (18  S.  C.  328).  86  Am,  Rep.  687. 
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took  Ills  note  for  the  loan  ;  that  defendant  has  assets  in  his  hands 
belonging  to  the  estate  of  Nehemiah  Weeks  sufficient  to  pay  this 
debt ;  that  defendant  is  personally  poor,  and  in  bankruptcy.  Hiram 
Weeks,  admr.,  is  the  sole  party. 

I.  There  is  no  one  interested  as  heir,  creditor  or  otherwise,  in  the 
assets  of  this  esiiate  made  parties  ;  or  in  position  to  protect  the  assets 
of  the  estate  from  being  perverted  and  misappropriated  by  the 
admijiistrator.  The  administrator  is  bound  to  take  the  possession, 
iuid  caiX3  of  property  of  the  intestate,  and  appropriate  the  same 
under  the  direction  of  the  Probate  Court.  He  has  no  legal  power 
or  right  to  borrow  money,  and  pledge  the  property  of  the  estate  in 
payment ;  and  not  having  the  power  to  bind  the  property  of  the 
estate,  he  binds  himself.  The  bill  then  in  its  aim  and  purpose 
seeks  to  obtain  a  decree,  appropriating  the  assets  belonging  to  the 
heirs  of  the  intestate  to  pay  the  private  and  personal  debts  of  the 
administrator.  This  is  not  a  proceeding  in  due  course  of  law,  to 
distribute  a  portion  of  the  estate  to  a  person  on  whom  right  or  title 
is  cast  by  law.  There  is  no  party  defendant,  that  represents  the 
heii*s,  or  has  an  interest  to  protect  the  estate,  or  resist  its  sequestra- 
tion. If  there  were  equity  in  the  bill,  the  court  would  not  proceed 
to  a  final  decree,  unless  the  parties  in  interest  were  before  the  court. 
But  we  think  there  is  no  sound  equitable  ground  for  relief.  If  the 
orator  '^  supposed ''  that  the  administrator  had  the  legal  right  to 
bon*ow  money  and  pledge  the  assets  of  the  estate  for  its  payment, 
he  was  mistaken  in  the  laWy  and  it  was  his  misfortune,  and  not  a 
gi'ound  for  relief.  It  is  said  that  the  money  borrowed  was  used  by 
the  defendant  for  the  benefit  of  the  estate.  If  the  administrator 
pays  money  improperly,  caring  for  the  property  of  his  trust,  whether 
the  money  is  borrowed  or  comes  from  his  own  pocket,  it  is  the 
proper  province  of  the  Probate  Court  to  reimburse  the  administra- 
tor, by  crediting  such  disbursements  in  his  administration  account; 
and  the  sureties  in  his  official  bond  have  an  equity,  superior  to  any 
creditor  of  the  administrator,  to  diminish,  or  prevent  their  liability 
for  a  devastavit  of  the  estate.  And  we  think  the  Probate  Court 
possesses  every  equitable  power  that  could  properly  be  exercised  by 
this  court ;  and  this  court  will  never  interfere  with  mattera  appro- 
priately belonging  to  probate  jurisdiction,  except  in  aid  of  that 
court. 

In  Luscomb  v.  Ballard,  5  Gray,  405,  the  court  say  :  "The  law 
is  that  by  a  promise,  the  consideration  of  which  arises  after  the 
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death  of  the  intestate,  the  estate  cannot  be  charged,  but  that  the 
idministrator  is  personally  liable  in  his  contract.  And  whether  the 
amount  is  to  be  repaid  from  the  estate  is  a  question  for  the  Court 
of  Probate  in  the  settlement  of  his  account. ''  See  als3  Sumner ^ 
Admr.y  v.  Williams^  8  Mass.  162;  5  Am.  Dec.  83;  Taylor  y.  Mygait^  26 
Conn.  184.  In  Freeman  v.  HoUy  the  Supreme  Court  of  this  State 
held  the  same  doctrine,  Windsor  county,  1879.  The  case  of  Field  v. 
Wilbur y  49  Vt.  157,  relied  upon  by  the  orator,  has  not  much  analogy 
to  this  case.  The  defendant  Wilbur,  in  that  case  residing  in  Georgia, 
held  in  trust  a  small  farm  in  this  State.  He  employed  orators  to  build 
a  barn  on  this  farm.  The  bill  was  brought  to  charge  the  property 
with  the  cost  of  building  the  barn.  The  court.  Boss,  J.,  say  : 
**  Usually  third  persons,  making  such  improvements  at  the  request 
of  the  trustee,  are  confined  to  their  personal  surety  against  the 
trustee.  There  are  exceptions  to  this  rule.  When  the  trustee  re- 
sides abroad,  as  in  this  case,  and  has  no  property  that  the  oratois 
can  reach,  and  when  the  trust  property  has  been  enhanced  in  value 
and  made  more  productive,  by  the  expenditure  and  labor  of  orators 
thereon,  we  think  the  orators  have  the  right  to  have  their  improve- 
ments on  the  property  made  a  charge  on  the  property  and  its  in- 
come." And  the  court  decreed  that  the  /nwr^  property  be  charged, 
not  for  the  cost  of  the  barn,  but  **  only  for  such  sum  as  the  trust 
property  has  been  enhanced  in  value  by  the  erection  of  the  bam.'' 
The  Court  of  Equity  had  the  sole  jurisdiction  in  that  case.  In 
this  case  the  estate  is  in  due  course  of  settlement  and  distribution 
in  the  Probate  Court,  which  has  special  and  exclusive  jurisdiction, 
by  law.  The  decree  of  the  Court  of  Chancery  is  affirmed,  and  cause 
remanded. 

Decree  affirmed. 


McCoNNELL  V.  Merrill. 

(53  Vt.  149.) 

timitaUan — itatute  of — payment  procured  by  iurety  out  of  principaTs  funde 

Where  a  sarety  procared  a  compalsorj  payment  oat  of  the  fands  of  the 
principal  and  promised  to  paj  the  balance  of  the  debt,  held,  Bafficient  to 
arrest  the  running  of  the  Statute  of  Limitations. 
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ACTION  on  a  note  made  by  Merrill  as  principal  ajul  Worthley  m 
surety.     The  opinion  states  the  fact.      The  defendaut  had 
judgment  below. 

John  H,  Waiaon  and  J,  K.  Darlbu/y  for  plaintiff. 

Famham  (£  Ckaniberlin,  for  defendant.  • 

BoYCE,  J.  The  only  question  presented  by  the  exceptions  is 
whether  the  evidence  offered  of  the  payment  laade  and  indorsed 
upon  the  note  November  19, 1877,  WQuld  prevent  the  running  of  the 
Statute  of  Limitations  aa  against  the  defendAat  Worthley.  Tbe 
payment  offered  to  be  shown  wae  made  from  the  proceeds  of  the 
property  of  the  defendant  Merrill,  and  the  legal  effect  of  the  pay- 
ment as  affecting  the  defendant  Worthley  would  depend  upon  the 
circumstances  under  which  it  was  made.  The  plaintiff  offered  to 
show  that  after  this  writ  was  brought  and  tVorthley's  property  had 
been  attaclicd,  he  applied  to  the  plaintiff  to  bring  a  second  suit, 
and  have  the  property  of  Merrill  attached  and  sold,  and  the  pro* 
ceeds  applied  upon  the  note,  and  verbally  promised  that  he  would  pay 
aJl  the  expenses  of  the  second  suit,  and  of  the  sale  of  the  property 
that  might  be  attached  in  the  same,  have  the  proceeds  indorsed 
upon  the  note,  and  w  ould  pay  the  balance  that  might  remain 
due  upon  the  note,  saying  that  he  wanted  the  suit  brought  for 
his  own  benefit ;  that  plaintiff  finally  consented  that  the  suit 
might  be  brought ;  that  property  of  Merrill  was  attached  and  sold 
upon  the  writ,  and  tlie  whole  of  the  proceeds  of  the  sale  indorsed 
upon  the  note  November  17,  1877,  by  Worthley's  direction*  The 
court  ruled  as  matter  of  law  that  these  facts  if  proved  would  not 
prevent  the  running  of  the  statute  as  against  the  defendant  Worth- 
ley  ;  they  would  not  amount  to  such  a  payment  by  Worthley  as 
would  prevent  the  running  of  the  statute. 

This  we  hold  was  error.  The  payment  was  made  by  the  proenre- 
ment  of  Worthley  and  for  his  benefit,  and  was  made  under  snch 
circumstances  that  the  creditor  had  a  right  to  rely  upon  it  as  a  pay- 
ment made  by  him  for  the  purpose  of  arresting  the  running  of  the 
statute.  It  is  not  necessar}'  that  the  payment  should  be  made  from 
the  funds  of  the  party  making  it.  Here  the  payment  made  was 
not  a  voluntary  payment  by  Merrill,  but  was  compulsory,  and  was 
procured  to  be  made  by  Wortliley ;  and  the  payment  thus  made, 
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when  accompanied  by  the  promise  of  Worthley  that  he  would  pay 
the  balance  of  the  debt  that  might  remain  due,  we  think  the 
creditor  had  a  right  to  consider  it  as  a  payment  made  by  Worthley. 
This  view  in  our  judgment  harmonizes  with  the  spirit  and  intent 
of  the  statute,  while  the  adoption  of  the  construction  claimed  by 
the  defendant  would  operate  as  a  fraud  upon  the  plaintiff,  and  be 
in  conflict  with  the  theory  of  the  law  pertaining  to  the  defenses  of 
actions  from  lapse  of  time. 

This  case  is  clearly  distinguishable  from  Bailey  y.  Corliss,  51  Vt. 
366.  There  the  payment  relied  upon  was  a  voluntary  one.  The 
defendant  acted  as  the  agent  of  the  party  making  it,  and  informed 
the  creditor  at  the  time  he  handed  him  the  money,  whose  it  was, 
and  what  disposition  he  was  requested  to  make  of  it,  so  that  there 
was  nothing  in  the  conduct  of  the  defendant  that  had  a  tendency 
to  mislead  the  creditor,  or  to  induce  the  belief  that  he  intended  to 
assume  any  new  responsibility,  or  to  waive  any  legal  right. 

The  judgment  is  reversed  and  cause  remanded* 

Order  reversed  and  cause  remanded. 


Eastern  Townships  Bank  v.Bebbb. 

'(68  vt.  177.) 

Judgment  — foreign  —  merger. 

4.  foreign  jadgment  does  not  merge  the  cause  of  action,  bat  an  action  maj  be 
maintained  on  the  same  cause  in  another  State.     {See  ncte^  p.  667.) 

ACTION"  on  notes.     Defense,  a  Canada  judgment  on  the  same 
notes.     The  defendant  liad  judgment  below. 

John  Toung  and  Crane  i§  Alfred,  for  plaintiff. 

Edwards  £  Dickerman,  for  defendant. 

Barrett,  J.     It  is  not  claimed  that  the  pendency  of  said  suit  in 
Canada,  when  this  suit  was  brought,  could  bar  a  recovery  in  this 
suit     It  is  claimed  that  the  judgments  in  said  suit  in  Canada  ren- 
dered after  the  bringing  of  this  suit,  bar  a  recovery  in  this  suit* 
Vol.  XXXVIII— 84 
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It  is  not  averred  or  claimed  that  said  Canadian  judgments  haye 
been  satisfied  by  payment.  So  the  only  question  is,  whether  said 
danadian  judgments  merge  the  cause  of  action,  in  such  a  sense  as 
to  render  it  incapable  of  being  the  subject  of  a  judgment  in  this 
«ait. 

It  is  not  so  merged  unless  it  has  become  a  debt  of  record,  so  that 
the  record  itself  has  become  a  cause  of  action,  of  its  own  Tigor,  to 
be  declared  upon  as  such,  and  when  produced,  is  conclnsiye  of  the 
right.  All  the  authorities  agree  that  a  suit  in  Vermont,  for  getting 
satisfaction  of  the  Canadian  judgment,*  must  be  an  action  of  as- 
:8umpsit,  counting  upon  an  implied  promise,  arising  from  the  faci 
4>f  the  existence  of  such  judgment. 

It  is  held  in  the  cases  that  a  foreign  judgment,  when  shown  in 
evidence  upon  a  matter  within  the  jurisdiction  of  the  court,  and  in 
nvhich  the  court  had  jurisdiction  of  the  parties,  so  that  they  were 
personally  bound  by  the  judgment,  in  the  country  where  rendered, 
is  conclusive  upon  the  matter  therein  adjudicated.  But  it  at  the 
same  time  is  held  that  the  original  cause  of  action  is  not  so  merged 
by  that  judgment  that  it  is  incapable  of  being  the  subject  of  a  suit 
in  a  country  foreign  to  that  in  which  the  judgment  was  recovered. 

The  books  are  uniform  in  making  the  distinction  between  merger 
of  the  cause  of  action  and  conclusiveness  of  effect,  as  matter  of 
•evidence,  when  the  effect  of  a  foreign  judgment  is  brought  in 
question  in  a  suit  upon  the  same  original  cause  of  action. 

Whatever  may  be  the  reason  for  such  distinction,  it  exists,  and 
is  established  as  a  rule  of  law;  and  we  see  no  occasion  for  annulling 
that  rule  in  this  State.  In  the  many  cases  in  which  the  subject  of 
judgments  as  between  the  different  States  of  the  Union  has  been 
discussed  and  determined,  the  theory  and  logic  have  rested  upon 
the  provision  of  the  U.  S.  Constitution,  as  to  the  faith  and  credit 
to  be  given  to  judgments  of  one  State  in  the  other  States;  and  in 
all  the  cases  it  is  assumed  that  but  for  such  provision  such  judg- 
ments would  not  have  that  faith  and  credit,  and  would  be  foreign 
judgments.  A  specimen  case  of  this  kind  is  McGilvrag  v.  Avery, 
30  Vt.  538,  in  which  the  very  able  opinion  drawn  up  by  Judge 
Bexnett  presents  the  established  doctrine,  and  marks  the  true 
distinctions. 

It  is  fundamental  that  a  foreign  judgment  does  not  constitute  a 
record  debt,  but  is  only  evidence  of  obligation  to  pay.  The  indebt- 
edness evidenced  by  a  foreign  judgment  as  a  cause  of  action  to  be 
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declared  on,  as  the  ground  of  recovery  is  that  of  simple  contract, 
and  the  subject  for  a  suit  in  aasumpait.  In  this  case  then  the  judg- 
ment in  Canada  aa  a  cause  of  action,  is  of  no  higher  grade  than 
the  notes  themselyes.  The  legal  fact  is  conclusive  against  the  idea 
of  the  notes  as  a  cause  of  action  being  merged  by  that  judgment. 
It  leaves  that  judgment  as  an  instrument  or  means  of  evidence, 
showing  conclusively  tlie  fact  of  indebtedness,  and  operating  con- 
clnsively  to  that  effect  until  satisfied.  It  is  not  judgment,  but 
the  satisfaction  of  it,  that  rendei*s  it  a  bar  to  a  recovery  in  the 
domestic  government  upon  the  original  cause  of  action.  This 
is  in  harmony  with  the  conclusive  effect  given  to  a  foreigh  judg- 
ment in  favor  of  the  defendant.  The  fact  of  such  judgment  is 
pleaded  in  bar,  and  is  adduced  as  evidence  to  maintain  that  plea. 
This  is  the  same  mutatis  mutandis,  as  adducing  the  fact  of  a 
foreign  judgment  for  the  plaintiff  to  maintain  his  right  of  recovery 
against  the  defendants  in  his  action  of  assumpsit  upon  that 
judgment.  The  confusion  on  this  subject  seems  to  result  from  not 
distinguishing  between  a  domestic  judgment  as  constituting  of 
itself  a  debt  of  record,  and  a  foreign  judgment,  which  is  only 
evidence  of  an  indebtedness  as  upon  a  simple  contract. 

Judgment  reversed  and  cause  remanded. 


II 


NoTB  BT  THs  Rbpobtui.— lo  HoU  Y.  Odber,  11  Bast,  118,  Lord  Ellenborough  said  : 

Jadgments  in  foreign  courts  are  not  to  be  considered  upon  the  same  footing  as  judg- 
ments In  onr  own  courts  of  record  ;  they  are  but  evidence  of  the  debt,  thej  do  not  bar  or 
stay  an  action  on  simple  contract ;"  and  Lb  Blabc,  J  ,  said  :  **  A  foreign  judgment  is  no 
niexger  of  a  simple  contract  debt ;"  and  Bitlet,  J.,  said  :  **  A  foreign  Judgment  did  not 
eztf  Dgolsh  or  merge  the  plaintifTs  simple  contract  debt,  which  can  only-  be  done  by  con- 
verting ft  into  a  debt  of  a  higher  nature.  '*  So  when  the  action  was  on  two  counts,  one  of 
a  foreign  Judgment,  the  other  on  the  account  on  which  that  Judgment  was  rendered, 
although  execution  was  stayed  by  the  Judgment,  yet  a  recovery  was  allowed  on  the  account 
of  which  Uie  Judgment  was  evidence. 

The  same  doctrine  was  expressed  In  Bank  of  AuntraUuia  v.  Harding,  9  C  B.  061.  Wxldb, 
C.  J.,  said :  **Bat  in  Engiand  the  colonial  Judgment,  which  stands  upon  the  same  footing  as 
a  foreign  Judgment,  is  not  a  security  of  a  higher  nature  than  the  prior  simple  contract 
debt.    The  principle  of  meiger  therefore  does  not  apply." 

In  Smith  V.  NiedO^  5  Sing.  N.  G.  808,  to  an  action  of  trover  defendant  pleaded  a  judg- 
ment for  the  same  cause  of  action  in  Sierra  Leone.  Held,  bad.  Bosanqubt,  J.,  said: 
**  The  Judgment  of  a  foreign  court  however  amounts  only  to  an  agreement  on  which  an 
action  of  assumpsit  will  lie,  but  does  not  constitute  a  debt  of  a  higher  order." 

The  same  doctrine  is  expressly  held  in  Lyman  v.  Brotrn,  8  Curt.  659  ;  and  is  implied  In 
PbOUpe  V.  Hunter,  %  H.  Bl.  403. 

Mr.  Freeman  says  (Judg.,  1 605)  :  *^  If  there  was  now  any  reason  why  in  order  to  be  con- 
sistent with  themselves,  the  courts  should  hold  that  a  foreign  Judgment  was  operative  as 
a  merger  of  the  original  cause  of  action,  that  reason  has  certainly  become  more  impera- 
tive since  the  dignity  and  importance  of  those  Judgments  have  been  so  recognized  and 
enforced  l^  the  latest  adjudications  of  courts  of  last  resort  in  England  and  in  this  country. 
While  a  defendant,  who  succeeded  in  defeating  a  claim  at  law  or  in  equity  in  the  courts  of 
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any  foreign  coantiy,  could  alwajns  arail  himself  in  the  oonnnoa-isw  oovrts  of  tUi 
acQudlcation  in  his  favor,  as  a  complete  plea  in  bar  to  another  action  inTOlving  the  same 
demand  ;  and  wbile  under  the  most  recent  decision  the  principle  of  res  judicata  is  en- 
forced in  favor  of  the  plaintiff  as  well  as  of  the  defendant  in  a  foreign  judgment,  jet  the 
law  of  merger  has  never  been  applied  as  against  the  plaintiff  in  such  a  judgment,  and  be 
is  both  in  England  and  America,  unquestionably  entitied  to  disregard  the  judgment  in  bis 
favor,  and  sue  upon  the  original  cause  of  action/* 


Squires  v.  Squires. 

(53  Vt.  808.) 

Marriage  —  divorce  —  agreement  of  aeparatioru 

In  an  action  by  a  wife  for  divorce  for  cruelty,  an  agreement  for  sepsntion 
made  two  yearn  before,  after  the  acts  of  cruelty,  and  after  nctnal  sepantioo, 
and  subBtantially  complied  with  by  the  hoaband,  is  a  valid  defease.  {Sa 
note,  p.  670.) 

ACTION  for  divorce.      Defense,  an  executed  agreement  for  sepa- 
ration.     The  opinion  shows  the  facts.     The  defendant  had 
judgment  below. 

Gilbert  A.  Davis,  for  petitioner. 

John  F.  Deaney  French  J  SoutJigatey  for  libellee, 

Veazey,  J.  This  is  a  libel  for  divorce  on  the  ground  of  intoler- 
able severity,  and  was  dismissed  by  the  County  Court,  that  court 
holding  that  the  contract  entered  into  between  the  libelleeand  the 
father  of  the  libellant,  acting  in  her  behalf,  after  the  sepanUioiu 
operated  a  defense  to  the  petition  for  the  cause  alleged,  which  had 
accrued  before  the  contract  was  made. 

[Omitting  a  question  of  pnujtice.]  The  question  jis  before  ?tarf«l 
is  as  to  the  effect  of  this  contract,  under  the  circumstances  di.*- 
closed  upon  this  petition  for  divorce.  It  will  1)6  noticed  that  thij* 
contract  was  entered  into  after  the  separation  and  through  the  inter- 
vention of  a  person  acting  for  the  wife.  It  is  not  the  policy  of  the 
law  to  encourage  separations  between  husbands  and  wives.  The 
rules  as  established  in  many  cu^es  is,  that  articles  calculated  to 
favor   a   separation    which   has   not   yet  taken  place  will  not  be 
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su])ported.     Dmrani  t.  TUley,  7  Price,  577  ;  SI.  John  t.  Si.  John, 
11  Ves.  626  ;   Westmeaih  v.  Westmeaih,  Jac.  126. 

But  as  stated  by  Cooley,  C.  J.,  in  Randall  v.  Randall,  57 
Mich.  563  :  "When  a  separation  lias  actually  taken  j)lace,  or  it  has 
been  folly  decided  npon,  and  the  airticlcs  contain  a  suitable  provision 
for  the  wife  and  children,  or  an  equitable  and  suitable  division  of 
tho  property,  the  benefits  of  which  both  have  enjoyed  during  the 
coverture,  no  principle  of  public  policy  is  disturbed  by  them ;  on 
the  contrarj%  if  tliey  are  fair  and  equal,  and  are  not  the  result  of 
fraud  or  coercion,  reasons  abundant  may  be  found  for  supporting 
them,  in  their  tendency  to  put  an  end  to  controversies,  to  prevent 
litigation,  and  to  give  the  wife  an  indejiendence  in  respect  to  her 
support,  which  without  some  such  arrangement  she  could  not  have 
under  the  circumstances.''  Among  the  numerous  cases  that  have 
settled  the  law  as  stated,  may  be  found  the  following  :  ComjHon  v. 
Chllinson,  2  Bro,  Ch.  377 ;  ifarral  v.  Jacob,  3  Meriv.  266 ;  Jee  v. 
T/iurhto,  3  B  &.  C.  547  ;  s.  c,  4.  D  &  R.  11 ;  Bloker  v.  Cooper,  7  S. 
&  R  500  ;  Htitton  v.  Huiton,  3  Penn.  St.  100  ;  Dillingei'^s  Appeal, 
35  id.  357 ;  Nichols  v.  Falmer,  5  Day,  47 ;  Baker  v.  Barney,  8 
Johns.  73  ;  5  Am.  Dec.  326 ;  SheWmr  v.  Gregory,  2  Wend.  422 ; 
Carson  Y.  Murray,  3  Paige,  483  ;  Cliapman  v.  Gray,  8  Oa.  341;  Wells 
V.  Siouf,  9  CaL  494 ;  Gaines  v.  Poor,  3  Met.  (Ky.)  503  ;  IValker  v. 
Walker,  Exr.  9  Wall.  743.  This  contract  is  therefore  one  of  a  char- 
acter that  the  court  may  recognize  for  some  purposes.  It  i.i  not  neces- 
sarilvaud  utterly  void.  In  this  case  it  is  not  invoked  bv  the  defend- 
ant  {IS  a  bar  to  the  restitution  of  the  libellant  to  any  of  her  conjugal 
rights.  The  separation  grew  out  of  trouble  between  the  husband  and 
wife.  The  alleged  cause  of  divorce  then  existed  in  her  favor,  if  it  ex- 
isted at  all,  and  was  known  to  her.  In  this  situation,  and  after  the 
separation,  she,  through  the  intervention  of  a  trustee,  agreed  upon 
the  terms  as  to  property  upon  which  she  would  live  separate  from  her 
hn*«band.  This  property  (including  the  money  s}>ecified  in  the 
contract),  except,  as  is  claimed,  a  portion  of  household  furniture, 
was  delivered  or  paid  to  and  accepted  by  the  trustee  in  her  behalf. 
After  all  the  other  provisions  as  to  what  property  and  money  she 
was  to  have,  it  was  further  provided  in  the  contract  as  follows  : 
**  And  the  said  parties  further  agree,  to  and  ^vith  each  otlier,  that 
they  will  not  molest,  disturb  or  trouble  each  other,  or  in  any  way 
publish  or  speak  or  circulate  slanderous  matter  of  or  concerning 
each  other,  but  live  separate  and  a^mrt  ina  quiet  and  peaceable 
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way,  according  to  the  true  intent  of  these  presents."  He  has  sub- 
stantially performed  on  his  part,  and  she  has  receiyed  the  benefits. 
The  question  about  the  household  furniture  seems  to  be  one  of 
difference  as  to  what  the  contract  covered  in  that  respect,  not  a 
refusal  to  perform  by  the  husband.  The  contract  was  not  strictly 
a  condonation  of  alleged  wrongs.  The  wife,  instead  of  forgiving 
her  husband  upon  promise  of  better  treatment,  agreed  with  him 
upon  teiTns  of  separation,  which  were  satisfactory,  and  no  com- 
plaint is  now  made  in  regard  to  them.  Nearly  two  years  afterward 
this  petition  was  brought. 

In  the  English  Eclesaistical  courts  it  is  held  that  a  Yolnntaiy 
deed  of  separation  between  husband  and  wife  is  not  per  «e  a  bar  to 
a  suit  for  a  restitution  of  marital  rights  or  to  a  petition  for  diroroe. 
Durant  v.  Dxirant,  1  Hagg.  733  (3  Eng.  Ecc.  R.  310) ;  1  BisL 
Mar.  &  Diy.,  §  634,  and  n.  3.  But  there  are  other  cases  where  the 
deed,  taken  in  connection  with  the  circumstances  under  which  it 
was  given,  and  under  which  the  application  for  divorce  was  made, 
and  with  the  conduct  of  the  parties,  was  held  to  constitute  a  de- 
fense, and  the  application  was  denied.  Mathetos  v.  MathetMy 
1  Swabey  &  Trist.  499  ;  Williams  v.  Williams,  36  Law  Jour.  Rep., 
pt.  5,  85,  decided  in  1866.  We  think  this  case  belongs  to  that 
class  where  the  parties  should  be  held  to  their  own  settlement ;  and 
that  the  deed  of  separation  under  the  circumstances  is  a  good  defense 
to  this  petition.  See  Brawny.  Brown,  6  Gill,  249  ;  Hnniy.  Hunt, 
31  Law  Jour.  Rep.  (N.  S.)  pt.  1,  161;  J.  O.  v.  H.  0.,  33  Md. 
401. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 


NoTB  BT  TRB  RBPORTBiu^In  RoQen  Y.  RoQtn^  4  Pat.  516 ;  27  Am.  Dec.  84,  U  waa  heU 
that  an  agreement  for  separation  made  pending  a  suit  for  separation  waa  Invalid,  and 
furnished  no  ground  for  ordering  a  discontinuance  of  the  suit.  In  Andemm  t.  Andtr- 
mn^  1  Edw.  Ch.  880,  it  was  briefly  held  that  a  deed  of  separation  is  no  bar  to  a  suit  for 
divorce. 

In  WUmn  ▼.  WUrnn^  40  Iowa,  S90,  a  TOluntary  separation  was  held  no  defense  to  a  dsim 
for  alimony  on  divorce.    The  same  was  held  in  MiUer  v.  Miller^  Saxton,  88ft. 

In  MaWieiDB  ▼.  MaUhewtt  1  Swa.  Trist.  490,  it  was  held  that  the  lapse  of  some  nine  yesn. 
"taken  in  connection  with  the  deed  of  separation,'*  made  three  years  before,  siioweda 
want  of  good  faith,  and  the  petition  was  dismissed.  In  WiUianuY.  imUeHiu.  tt  L.  J. 
Rep.  (N.  S.)  PL  5.  85;  Matthewa  v.  Matthew6,  9upfXi^  was  precisely  and  briefly  foUoved. 
In  Hunt  v.  Hunt,  81  L.  J.  Rep.  (X.  S.)  Pt  1. 161,  the  convene  phase  of  the  queatioo  vm 
carefully  considered,  and  the  lord  chancellor,  reversing  the  decMon  of  the  master  of  tte 
rollSfheld  that  a  deed  of  separation  would  afford  aground  for  enjolnittg  a  anit  by  thehnshssii 
for  restitution  of  conjugal  rights.  J.  G,y,n,0.?(i  M d.  401,  holds  that  a  ▼ohmtaiy  deed  of 
separation  is  not  a  bar  to  an  action  for  divorce  for  impotence.    Gttlng  tlie  MaUMem, 
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irsioms,  and  Hunt  oiiaea,  suprct^  and  Durant  ▼.  Durante  8  Eng.  Ec.  810;  Deeby  y.  Bsebiiu. 
U  &»;  Weatmeath  ▼.  WatmeeUh,  4  id.  238;  SpeHno  t.  Spdrinff,  8  8wa.  Trist.  211.  (l!k» 
latter  eaae  was  for  restitution  of  conjugal  rights,  and  the  petition  was  granted*  the  ooui^ 
disUnguisUng  Hunt  v.  Hunt  on  the  ground  that  the  separation  there  was  by  formal  deedt 
wtiich  was  iacking  here)  And  distinguishing  Brown  ▼.  Brown,  6  QilL  249,  on  the 
tliat  the  deed  there  amounted  to  condonation. 
It  seems  that  the  weight  of  authority  is  against  the  principal  case. 


Goodal  v.  Godfbby. 

(53Vt.219.) 

EasBmerU — toajf — to/id/i  implied  on  aeveranee. 

Where  tlie  real  estate  of  a  deceased  person  is  divided  among  his  heini  by  pio» 
ceedings  in  the  Probate  Court,  a  right  of  way  of  necessity  may  be  implied 
from  one  part  to  another,  and  where  appurtenant  to  a  part  set  off  for  dower» 
it  does  not  cease  with  the  widow's  death,  but  passes  to  a  grantee  or  pur* 
chaser.* 

ACTION  of  trespass  on  real  estate.     The  opinion  shows  the  factsL 
The  defendant  had  judgment  below 

Oardnerdt  Harman^  for  plaintiff. 

T,  Sibley  and  J.  K.  Batchelder,  for  defendant. 

Veazey,  J.  The  question  in  this  case,  upon  the  undisputed 
facts  is,  whether  in  the  division  of  the  tavern  property,  after  the  de- 
cease of  Jacob  Lyons  in  1844,  aright  of  way  was  set  out  by  implica- 
tion to  the  middle  tenement  around  the  adjoining  east  or  west  tene- 
ment. 

The  plaintiff's  counsel,  relying  on  the  distinction  recognized  ia 
the  books  between  what  are  called  apparent  and  continuous  ease- 
ments and  discontinuous  easements,  the  former  being  defined  to  be 
those  which  are  constant  and  visible,  without  any  act  of  the  indi- 
vidual in  their  use,  and  the  latter,  those  which  are  only  observable- 
in  their  exercise,  which  is  occasional,  insist  that  a  right  of  way  la 
not  such  an  easement  as  ever  arises  by  implication  except  in 
of  absolute  necessity,  as  where  premises  are  '* land-locked." 

•  Compare  MUBhOL  v.  Seifel  (68  Md.  861),  86  Am.  Rep.  404,  and  note,  41& 
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In  Hctrwood  v.  Benton,  32  Vt.  733,  Barrett,  J.,  says,  referring 
to  Gale  &  Whately  ou  Easements,  ch.  5:  ''It  is  laid  down  as  an  nn- 
qnestioned  proposition,  that  npon  the  severance  of  a  heritage,  a 
grant  will  be  implied  of  all  those  oontinuous  and  apparent  eaee- 
ments  which  have  in  fact  been  nsed  by  the  owner  daring  the  nnity, 
though  they  have  had  no  legal  existence  as  easements." 

In  that  case  the  owner  of  a  mill  and  an  artificial  pond  with  the 
surrounding  land,  granted  a  parcel  of  such  surrounding  land,  not 
bounded  on  the  pond,  by  warranty  deed,  with  no  expressed  reserva- 
tion therein  of  any  right  to  flow  the  same;  and  it  was  held  that  by 
liis  deed  he  did  not  part  with  the  right  to  flow  such  land  as  he  had 
formerly  flowed  it. 

The  learned  judge  after  referring  to  the  use  to  wliich  the  owner 
had  subjected  the  surrounding  lands  for  the  convenience  of  the 
mill,  says:  ''This  then  was  a  palpable  and  impressed  condition, 
made  upon  the  property  by  the  voluntary  act  of  tlie  owner;  and  we 
think,  that  without  any  stipulation  in  the  deed  upon  the  subject, 
the  true  view  of  the  law  is  that  the  grantee  took  the  land  which  he 
purchjised  in  that  impressed  condition,  with  a  continuance  of  the 
servitude  of  that  parcel  to  the  convenience  and  beneficial  use  of  the 
mill." 

There  has  been  much  controversy  both  in  England  and  America, 
as  to  whether  in  the  severance  of  a  heritage  by  a  grant  of  a  parcel 
of  it,  any  easement  except  one  of  sirici  necessily  passes  or  is  re- 
served by  implication.  The  authorities  upon  the  subject  are  cited 
and  discussed  in  Washburn's  Easements  and  Servitudes,  ch.  1,  §  3. 
The  learned  author  finally  says,  p.  74  (3d  ed.):  "Thus,  in  some 
cases,  rights  of  way  are  treated  as  non-apparent  easements;  in  others 
the  mode  of  enjoying  them  gives  them  the  character  of  being 
apparent.  But  there  is  one  test  which  may  be  applied  to  all  casi-s 
of  grants  of  one  or  two  tenements,  in  determining  whether  an  ease- 
ment or  servitude  is  created  in  respect  to  either  by  an  implied  grant 
or  rcser\'ation,  and  tluit  is  the  reasonable  necessitv  of  such  an  ea*e- 
ment  to  carry  into  effect  the  purposes  of  the  grant."  And  again 
on  page  95  (3d  ed.),  he  says:  "It  would  seem,  that  in  cases  of  a 
division  of  an  estate  consisting  of  two  or  more  heritages,  whether 
an  easement  or  convience  which  may  have  been  used  in  favor  of  one, 
in  or  over  the  other,  by  the  common  owner  of  both,  shall  become 
attached  to  the  one  or  charged  upon  the  other  in  the  hands  of  separ- 
ate owners,  by  a  grant  of  one  or  both  of  those  parts,  or  Qp<«  a  p^' 
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tition  thereof,  must  (iei)end,  wheix)  there  arc  no  words  limitiug  or 
defining  what  is  intended  to  be  embraced  in  such  deed  or  partition, 
upon  whether  such  easement  is  necessary  for  the  reasonable  enjoy- 
ment of  the  part  which  claims  it  as  an  appurtenance.  It  must  be 
reasonably  necessary  to  the  enjoyment  of  the  part  which  claims  it, 
and  where  that  is  not  the  case  it  requires  descriptive  words  of  grant 
or  reservation  in  the  deed  to  create  an  easement  in  favor  of  one 
part  of  a  heritage  over  another." 

It  is  plain  that  a  right  of  way  to  the  rear  of  the  middle  tenement, 
around  one  end  of  the  tavern  building,  was  reasonably  necessary  to 
the  enjoyment  of  it.  The  garden  in  the  rear  was  on  an  average, 
according  to  the  plan  referred  to  in  the  exceptions,  about  nine  rods 
long  by  nearly  two  rods  wide.  The  building  covered  the  whole 
front  of  the  middle  tenement,  tlicre  being  about  twenty-five  feet 
wide.  Tlie  occasion  for  a  drive-way  to  the  rear  appeal's  to  have 
been  what  the  ordinary  convenience  of  sucli  a  tenement  requires. 
Without  going  over  the  paii  set  to  the  ca,st  or  west  tenements,  being 
now  the  plaintiff's  land,  such  a  drive- way  could  be  obtained  only  by 
removing  a  portion  of  the  building,  practically  destroying  it.  There 
was  a  drive-way  in  use  all  round  the  building,  while  Jacob  Lyons 
owned  and  occupied  it  as  a  tavern ;  and  tj^is  use  continued  after 
his  decease  as  before.  Tliis  drive-wav  was  twelve  and  one-half  feet 
wide  cast  of  the  building ;  and  was  defined  by  the  building  on  one 
side  and  a  fence  on  the  other.  With  this  iniju'essed,  visible,  defined 
way  in  use  for  the  obvious  convenience  of  the  whole  building,  the 
commissioners  made  the  division  between  the  Avidow  and  daugliters. 
In  the  absence  of  any  thing  to  show  why  a  way  was  not  provided 
for  the  convenience  of  the  middle  tenement,  it  seems  very  singular 
that  the  commissioners  sliould  have  omitted  it  unless  tliey  under- 
stood  one  would  be  eivated  ])y  inii)licati<)n.  It  ap])ears  to  have  been 
deemed  important,  for  some  reason  not  explained,  that  the  we^st 
tenement  should  have  a  riglit  of  way  around  the  east  end  of  the 
building.  It  is  plain  that  this  would  not  exist  without  express 
provision  ;  therefore  the  commissioners  made  such  provision.  The 
necessity  to  make  express  provision  for  a  way  for  the  east  tenement 
apparently  arose  from  the  fact  that  it  seems  to  have  been  deemed 
desirable  to  have  it  go  right  through  the  bam  l)elonging  to  the 
middle  tenement.  Therefore  no  inference  can  be  drawn  against 
the  claim  of  an  intended  way  by  implication  for  the  middle  tene- 
ment, from  the  express  provisions  for  a  way  for  the  other  two  ten®' 
Vol.  XXXVIII  —  85 
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ments.  After  tho  ^mrtition  in  1846,  the  widow  and  daughters  oc- 
cupied one  or  the  other  of  said  tenements,  renting  the  other  two ; 
and  they  and  their  tenants  always  used  the  drive-way  around  the 
house,  for  the  convenience  of  all  the  tenements  ;  and  this  continued 
for  nearly  thirty  years,  and  was  the  obvious  condition  and  enjoy- 
ment of  use  when  the  plaintiff  bought  the  east  and  west  tenements 
in  1875,  and  until  after  the  defendant  and  others  bought  the  middle 
tenement  in  1877. 

A  right  by  implication  sometimes  arises  in  a  case  of  a  partition 
between  heirs,  when  it  would  not  arise  in  a  case  of  a  conveyance  of 
one  part  of  a  heritage.  In  Brakely  v.  Sharp,  2  Stockt,  206,  the 
intestate  owned  two  farms  at  his  death,  with  a  house  on  each  ;  and 
had  constructed  an  aqueduct  from  a  spring  upon  one  of  them  to 
both  these  houses.  Upon  his  death  the  farm,  upon  which  was  the 
spring,  was  set  to  the  widow  and  one  heir,  and  tho  other  farm  to 
the  other  heir.  The  question  arose  as  to  the  effect  of  this  partition 
upon  the  right  which  the  owner  of  the  second  farm  had  to  those  in 
connection  with  his  house,  in  the  benefit  of  this  aqueduct.  The 
chancellor  held  that  if  the  ancestor,  while  owning  both  farms,  had 
conveyed  to  a  stranger  tho  one  which  was  set  to  the  widow,  he  would 
have  lost  all  benefit  o^the  aqueduct  as  an  easement,  if  he  had  not 
expressly  reserved  it  in  his  deed  ;  but  the  widow  and  heir  did  not 
stand  in  the  light  of  purchaBors  from  the  ancestor.  All  the  heira 
came  in  with  equal  rights ;  and  no  preference  arose  from  mere 
priority  of  assignment.  See  Collins  v.  Preiilicc,  15  Conn.  39: 
James  v.  Plant,  4  Ad.  &  E.  749 ;  Buswell  v.  Hohson,  12  Gratt. 
322 ;  Kilgour  v.  Ashcom,  5  Harr.  &  J.  82 ;  Turrifigham's 
case,  4  Rep.  36 ;  Seymour  v.  Letois,  13  X.  J.  Eq.  439 ;  EHioil 
V.  Sallee,  14  Ohio  St.  10.  We  think  this  is  a  case  where  the 
owner  had  created  and  impressed  a  peculiar  quality  to  the  dif- 
ferent parts  of  his  estate,  so  that  one  portion  became,  as  the 
building  was  constructed,  visibly  dependent  upon  another  for 
the  means  of  access  thereto.  As  the  learned  judge  says  in  Hanco^td 
V.  Benton,  supra :  '^  This  condition  of  the  estate  was  obvious,  and 
had  been  continuous,  and  was  of  a  character  showing  that  it  was 
designed  to  continue  thereafter  as  it  was  in  fact  done."  Therefore 
when  the  partition  took  place  it  was  a  partition  of  the  estate  as  it 
then  was,  and  carried  by  implication  the  same  right  of  access  to 
each  part  over  the  other  as  had  theretofore  been  plainly  and  obvious- 
ly enjoyed,  so  far  as  wiis  reasonably  necessary  for  the  enjoyment  of 
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each  i)iirt  Janea  v.  Jenkins ,  34  Md.  1  ;  Lampman  v.  Milks,  21 
N.  Y.  505  ;  Durel  v.  Baisblaney  1  La.  Ann.  407  ;  Washburn  Easem. 
and  Scrv.  75  (3  ed.)  and  cases  cited  in  note  2  ;  Thompsons.  Miner y 
30  Iowa,  386  ;  Morrison  v.  Marquardt,  24  id.  35  ;  Leonard  v.  Leon- 
ard, 7  Allen,  277  ;  Pearson  v.  Spencer,  1  B.  &  Sm.  580  ;  s.  c,  3  id, 
761 ;  rhiUips  v.  Phillips,  48  Penn.  St.  178. 

If  Jacob  Lyons  in  his  life-time  had  divided  tlie  tavern  property 
as  the  commi8sionei*s  did,  and  tlien  sold  the  east  and  west  tenements 
to  the  plaintiff  without  reservation  of  a  right  of  way  for  the  middle 
tenement,  then  it  might  be  argued,  upon  strong  authority,  that  ho 
did  not  retain  such  right  of  way  by  implication,  because  it  would 
have  been  in  derogation  of  his  grant.  Although  it  may  have  been 
held  that  there  is  no  distinction  in  legal  effect  between  what  has 
been  Cidled  an  implied  grant  and  an  implied  reservation,  such  a 
distinction  lias  been  recognized  in  many  well-considered  cases.  See 
Suffieldy.  Brown,  9 L.  T.  Rep.  (N.  S .)  627  and  4  De  G.  J.  &  S.  185; 
WheeJdonw  Barrows,  L.  R.,  12  Ch.  D.  31;  Brahehj  v.  Sharp,  supra. 

Under  this  distinction  Jacob  Lyons  would  not  retain  a  way  by 
implication  for  the  middle  tenement  in  a  sale  of  the  east  and  west 
tenements,  but  would  convey  one  by  selling  the  middle  tenement 
and  retaining  the  others.  This  distinction  is  only  alluded  to,  not 
}mssed  upon.  These  premises  were  divided  between  the  heirs  by 
commissioners,  just  as  Jacob  Lyons  left  them,  having  a  visible  way 
all  ai'ound  the  building  for  the  convenience  of  the  whole.  Tliere 
was  no  priority  of  assignment  or  grant.  There  was  indeed  no 
grant  in  the  sense  in  which  that  term  is  used  in  the  cases,  where 
it  is  held  that  a  grantor  shall  not  derogate  from  his  grant.  It  was 
a  division  of  the  property  as  it  stood,  under  the  law ;  not  a  sale. 
Therefore,  to  give  that  division  such  construction  as  to  secure 
what  seems  not  only  so  reasonable,  but  so  important  to  the  bene- 
ficial enjoyment  of  the  middle  tenement,  would  be,  as  we  think, 
but  carrying  out  what  the  commissioners  intended,  and  what  tlio 
case  fairly  shows  the  heirs  understood.  The  construction  is  to  be 
determined  not  on  the  ground  of  necessity  alone,  but  by  the  acts 
of  the  parties  and  in  the  light  of  circumstances.  As  staled  by 
Morton,  J.  in  Nichols  y.  Lvce,  24  Pick.  102:  **It  is  not  the 
necessity  which  creates  the  right  of  way,  but  the  fair  construction 
of  the  acts  of  the  parties  ; "  and  by  Waite,  J.,  in  Collins  v.  Preniiss, 
15  Conn.  39  :  "  In  strictness  the  necessity  does  not  create  the  way> 
but  merely  furnishes  evidence  as  to  the  real  intention  of  the  pttrt\^a  • " 
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and  again,  page  425,  when  the  same  case  was  before  the  court  a 
second  time  :  "It  arises  from  a  fair  constraction  of  deed  as  to  the 
presumed  intent  of  the  parties."  These  cases  were  cited  with 
approvul  by  Barrett,  J.,  in  Tracy  y,  Aiherton,  35  Vt.  52  ;  and  are 
referred  to  as  showing  upon  what  considerations  a  way  is  upheld 
where  it  is  not  expressly  set  out  in  a  petition. 

As  the  heirs,  to  whom  were  set  the  east  and  west  tenements,  took 
them  subject  to  this  serritude,  they  could  convey  no  more  than  they 
received.  Therefore  when  the  plaintiff  bought,  he  took  the  east  and 
west  tenements  subject  to  a  right  of  way  to  the  rear  of  the  middle 
tenement  for  its  benefit,  either  by  the  east  or  west  route.  He  may 
luive  liad  the  right  to  select  which  should  be  used.  This  he  very 
l)hiinly  did  when  he  blocked  up  the  west  route. 

The  plaintiff  claims  that  if  there  was  a  way  by  implication  fur 
tlie  middle  tenement  in  the  division  of  the  estate,  it  was  appurte- 
nant to  the  widow's  life  estate,  and  ceased  with  it.  AVe  do  not 
think  that  the  way  in  question  was  simply  appurtenant  to  the  free- 
hold estate  of  the  dowager.  See  Summers  v.  Drew,  21  Pick.  27?^ ; 
Brakely  v.  Sharp,  supra. 

As  the  widow  and  her  daughters,  to  whom  the  other  tenemenu^ 
were  set  out,  were  living  together  and  continued  so  to  live,  occupy- 
ing one  tenement  and  another  after  the  division,  there  was  no 
jiecessity  of  the  way  as  a  convenience  to  the  widow  personally.  The 
necessity  for  the  convenience  of  the  middle  tenement  has  already 
been  shown.  That  necessity  would  continue  the  same  after  the 
.  termination  of  the  life  estate.  AVe  are  aided  by  no  words  of  grant 
or  reservation  ;  but  are  to  give  construction  to  a  i>artition  in  the 
^  li^^lit  of  facts  and  circumstances.  In  Hoffman  v.  Savage,  15  Mass. 
130,  the  earliest  and  leading  case,  to  which  we  have  been  cited, 
where  it  was  held  that  tlie  way  was  but  appurtenant  to  the  free- 
hold estate  of  the  dowager,  and  expired  with  it,  a  piece  of  land  was 
assigned  to  the  widow  as  her  dower,  '*and  the  privilege  of  a  jtassagi* 
way  for  bringing  m  wood."  These  words  plainly  indicate  tlu* 
restricted  i)urpose  of  the  privilege  assigned. 

The  use  of  the  way  in  question  continuing  for  so  many  year?  f«'r 
tlie  convenience  of  the  middle  tenement,  notonlv  while  the  mothtr 
and  both  daughters  lived,  but  after  the  decease  of  Laura  in  l«s<"»T, 
who  devised  all  lier  property  to  her  sister  Eunice  ;  also  after  \h<: 
decease  of  the  mother  in  1870,  when  the  middle  tenement  reverttrtl 
to  her  children  and  so  remained  until  1875,  when  Eunice  and  her 
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hnsband  conveyed  the  east  and  west  tenement,  and  her  two-fifths 
interest  in  the  middle  tenement  to  the  plaintiif,  and  when  another 
heir  conveyed  to  him  another  fifth ;  and  this  use  being  palpable 
under  all  the  different  ownerships,  and  nnquestioned  from  1846 
imtil  1877,  mdicates  at  least  that  it  was  the  understanding  of  these; 
parties  that  this  way  was  an  appurtenant  of  the  middle  tenement. 
And  although  the  plaintiff  owned  the  whole  of  tlie  east  and  west 
tenements  and  the  three-fifths  interest  in  the  middle  tenement  from 
November,  1875,  until  April,  1876,  when  the  administrator  ^e  io?ii« 
non  of  Jacob  Lyons  sold  the  middle  tenement,  it  appears  tliat  the 
way  was  used  the  same  as  before  the  plaintiff's  ownei^ship  ;  and  the 
sale  took  place  under  those  circumstances.  Although  it  was  not  a» 
sale  by  the  plaintiff,  it  was  a  sale  in  a  measure  in  his  behalf.  Had 
the  plaintiff  himself  sold  the  middle  tenement  when  owning  the- 
other  two,  and  with  this  servitude  visibly  impressed  and  obviously 
being  enjoyed  as  it  was  when  the  administrator  sold,  the  case  would 
have  been  clearly  within  the  rule  as  announced  in  tfarwood  w 
BenioUy  supra,  and  within  the  first  general  principle  deduced 
from  the  cases  by  Thesioer,  L.  J.,  in  Wh^eldony.  Barrows,  aiipra^ 
The  facts  of  this  case  are  peculiar  but  upon  consideration  of  them 
in  tlie  light  of  adjudged  cases,  we  think  that  by  the  weight  of 
authority  and  upon  settled  principles  they  make  a  defense. 
Therefore  as  they  are  undisputed,  the  defendant  was  entitled  to 
the  judgment  as  it  was  in  his  favor  in  the  County  Court ;  which 
renders  it  unnecessary  to  examine  or  puss  upon  the  charge  of  that 
court,  to  which  exception  was  taken. 

Judgment  affirmed. 


Town  of  Baltiiiork  v.  Town  of  Chester. 

^58  Vt,  815.) 

SettUment — residenoe  —  imprUonment. 

ImpriBonment  in  a  State  prison  for  two  years  for  an  offense  not  a  felony  does^. 
not  at  itself  intermpt  or  terminate  the  prisoner's  residence  under  the: 
paaper  law. 

ORDER  of  removal  under  pauper  law.     The  opinion  shows  tha 
facts.     The  order  was  granted  below. 
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Walker  <&  Ooddard,  for  plaintiff. 

Wm.  E,  Johnson  and  L.  Adarn^,  for  defendants. 

Veazey,  J.  One  question  in  this  case  is,  whether  the  imprison- 
ment of  the  paui>er  in  question  in  the  State  prison  interrupted  his 
residence  in  Baltimore  so  as  to  affect  his  acquiring  a  settlement 
there.  The  case  finds  that  he  resided  in  Baltimore  with  his  family 
from  September,  1871,  to  May,  1877;  and  at  the  May  Term  of 
Windsor  County  Court,  1877,  he  was  sentenced  to  the  State  prison 
for  a  term  of  two  years  for  poisoning  swine;  and  was  confined  in 
said  prison  for  the  term  of  his  sentence,  except  two  months  which 
was  deducted  for  good  behavior.  If  this  imprisonment  did  not 
interrupt  his  residence  in  Baltimore,  then  it  was  sufficient  in  time 
to  gain  a  settlement  there  under  the  statute. 

He  was  about  eighty  years  old,  and  during  his  imprisonment 
his  wife  and  son  often  visited  him;  and  they  continued  their  former 
residence  in  Baltimore  .the  same  as  previous  to  the  imprisonment; 
and  after  it  terminated  he  returned  to  his  w^ife  and  home  in  Bal- 
timore, and  resided  there  with  her  and  his  son  until  these  pro- 
ceedings were  commenced. 

In  Northfield  v.  Verahirey  33  Vt.  110,  it  was  held  that  imprison- 
ment in  jail  on  a  charge  of  larceny  did  not  intermpt  a  residence 
so  as  to  prevent  gaining  a  settlement.  The  reasons  for  that  de- 
cision are  fully  stated  by  Judge  Poland  in  that  case,  and  may  as 
well  be  referred  to,  as  to  bo  restated  here. 

Is  there  any  sufficient  ground  for  distinction  between  imprison- 
ment in  jail,  on  a  charge  of  crime,  and  in  the  State  prison  on  con- 
viction of  an  offense,  not  a  felony,  and  sentenced  for  the  term  of 
two  years,  that  should  bo  held  to  affect  the  question  of  settlement? 

We  cannot  adopt  the  views  suggested  in  argument,  that  im- 
prisonment in  the  State  prison  is  voluntary  because  the  prisoner 
voluntarily  commits  the  crime  upon  which  he  is  convicted  Ab- 
sence from  home  on  account  of  imprisonment  in  the  State  prison 
on  conviction  is  certainly  quite  as  compulsory  in  every  sense,  as  on 
account  of  imprisonment  in  jail  on  a  charge  of  crime. 

But  it  is  urged,  that  the  prisoner  in  the  State  prison  on  con- 
viction is  civilly  dead,  and  all  his  civil  rights  are  forfeited;  and 
that  he  is  not  regarded  as  having  any  civil  existence  during  the 
term  of  the  sentence.  This  was  not  the  effect  of  imprisonment 
under  sentence  for  crime  in  all  cases  at  common  law. 
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A  dictum  of  Lord  Coke,  Co.  Litt.  130  a.,  that:  "besides  men 
attainted  in  a  prmmunire,  every  person  that  is  attainted  of  high 
treason,  petit  treason,  or  felony,  is  disabled  to  bring  any  action, 
for  he  is  extra  legem  posihis,  and  is  accounted  in  law  civiliter 
mortuuny**  led  Chancellor  Kent  to  think,  as  he  intimated  in  Troup 
T.  Woody  4  Johns.  Ch.  228,  that  every  person  attainted  of  felony 
was  accounted  in  law  civiliter  mortuus;  but  in  a  later  case. 
Plainer  v.  Sherwood,  6  id.  118,  he  said  this  dictum  of  Lord  Coke 
"is  not  to  be  taken  in  the  full  latitude  of  expression/'  and  after 
reference  to  other  expressions  of  Lord  Coke,  Co.  Litt.  132,  a.  b. 
133  a.;  3  Inst.  215,  he  says:  "The  strict  civil  death  seems  to  have 
been  confined  to  the  cases  of  persons  professed,  or  abjured,  or 
banished  the  realm,  and  I  do  not  find  that  it  was  ever  carried 
further  by  the  common  law."  This  view  is  well  sustained  by 
authority.  See  Bannister  v.  Trussel,  Cro.  Eliz.  516;  Ramsny  v. 
MacdoHald,  1  Wils.  217;  Foster  Cro.  Law,  61,  62,  63;  Coppin  v. 
Guntter,  2  Ld.  Raym.,  1572. 

The  term,  civil  death,  as  used  in  the  books,  seemed  to  involve, 
firxf,  a  total  extinction  of  the  civil  rights  and  relations  of  the 
party,  so  that  he  could  neither  take  nor  hold  property,  but  his 
estate  passed  to  his  heirs  as  though  he  were  really  dead,  or  was 
forfeited  to  the  crown;  and  of  this  kind  were  the  cases  of  monks 
professed,  and  abjuration  of  the  realm.  But  profession  was  a 
creature  of  the  ecclesiastical  law,  and  the  relinquishment  of  the 
estate  was  voluntary.  1  Domat.  25,  art.  13.  The  species  of  civil 
death  terminated  when  popery  was  abolished  in  England,  and  the 
monasteries  taken  into  the  hands  of  the  king.  Abjuration  of  the 
realm  was  abolished  by  the  Statute  of  James  I,  ch.  28.  Second,  an 
incapacity  to  hold  property,  or  to  sue  in  the  king's  courts  attended 
with  forfeiture  of  the  estate  and  corruption  of  blood;  and  the  king 
took  the  property  to  the  exclusion  of  the  heirs.  Jackson  v.  Catlin, 
2  Johns.  262 ;  3  Am.  Dec.  415  ;  1  Domat.  531,  §  14. 

There  were  cases  in  the  English  law,  where  the  party  was  sen- 
tenced to  perpetual  imprisonment  or  jxjrpetual  banishment  for  an 
offense  not  attended  with  forfeiture  of  liis  estate.  2  Inst.  199. 
Stat.  Westm.  I,  ch.  20;  2  Inst.  201,  n.  10.  Stat.  Westm.  II,  ch. 
35;  2  Inst.  437,  439.  And  it  would  seem  that  perpetual  imprison- 
ment or  perpetual  banishment,  without  forfeiture  of  the  estate,  did 
not  in  England  produce  civil  death.     Str.  872,  Lord  Raym. ,  1572. 

As  crimes  do  not  work  a  forfeiture  of  the  estate  or  corruv^f :q\\  at 
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blood  ill  this  State,  there  is  lacking  that  taint  from  crii^e  wliicli 
seems  to  have  constituted  at  the  Gommon  law  one  of  tlie  essential 
elements  of  civil  death. 

We  have  no  statute  defining  generally  what  constitutes  felony. 
Certain  statutes  declare  that  certain  specified  crimes  shall  be  deemed 
felonies  that  were  not  feloniea  at  the  common  law.  The  poisoning 
of  swine  was  not  a  felony  at  common  law,  and  is  not  declan?d  a 
felony  by  our  statute. 

In  Stale  v.  Coopery  16  Vt.  551,  which  was  an  indictment  for 
burglary  under  our  statute  making  it  burglary  for  any  one  in  the 
night  time  to  break  and  enter  any  dwelling-house,  etc.,  with  intent 
to  commit  the  crime  of  "  murder,  rape,  robbery,  larceny,  or  any 
other  felony,"  where  the  conviction  was  upon  proof  that  the  break- 
ing and  entering  was  with  intent  to  commit  adultery,  judgment  waa 
arrested,  and  on  the  ground  that  at  common  law  adultery  was  not  a 
felony,  and  was  not  declared  such  by  our  statute. 

We  have  statutes  providing  what  shall  be  the  effect  of  imprison- 
ment for  crime  in  certain  respects.  A  life  sentence  operates  as  the 
natural  death  of  a  })erson,  so  far  as  it  in  any  way  relates  to  hia 
marriage  or  the  settlement  of  his  estate.  Gen.  Stats.,  ch.  120,  §  19. 
A  sentence  for  three  years  or  more  is  a  cause  for  divorce.  Ch.  70,  §  Id. 
For  certain  purposes  the  wife  is  deemed  a  feme  sole  while  the  hus- 
band is  in  State  prison.  Ch.  71,  §  13.  These  seem  to  be  all  based  on 
the  principle  that  a  prisoner's  legal  rights,  subject  to  his  personal 
restraint,  aro  unaffected  by  the  imprisonment,  except  as  specially 
provided  by  statute.  In  England  it  is  expressly  provided  in  the 
Settlement  Act,  1)  and  10  Vic,  ch.  66,  §  1,  that  "  the  time  during 
which  such  person  shall  be  a  prisoner  in  a  prison,  etc.,  shall  be  for 
all  purposes  excluded  from  the  computation  of  time,"  etc.,  which 
by  that  act  is  five  years.  I  have  not  found  any  English  case  where 
this  was  held  as  simply  declaratory  of  tlie  common  law. 

The  ])laintiff  cites  and  relies  on  the  case  of  Readhig  v.  Wet^i party 
V.)  Conn.  561,  where  it  was  held  tliat  the  period  of  a  person's  im- 
prisonment for  crime  does  not  constitute  any  portion  of  the  suc- 
cessive residence  requisite  t«  his  acquisition  of  a  legal  settlement  by 
commorancy.  That  case  differs  from  this,  in  tliat  the  prisoner  left 
no  family  in  the  town  to  represent  him,  or  continue  his  home.  There 
were  no  facts  upon  which  the  court  could  properly  base  a  finding 
that  the  pauper  intended  to  continue  his  residence  in  the  same  town 
or  return  to  it  at  the  end  of  his  term. 
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Here  we  have  the  fact  of  a  home  and  family  continuing  as  before 
the  imprisonment  ;  and  as  we  hold  a  continuing  purpose  to  return 
to  it  at  the  earliest  moment  practicable  ;  and  a  return  to  it  in  fact. 
Absences  for  purposes  of  business  or  pleasure,  or  by  reason  of  sick- 
ness which  might  be  as  compulsory  as  imprisonment,  so  far  as  the 
power  of  the  individual  to  return  is  concerned,  do  not  interrupt  a 
residence  so  as  to  prevent  gaining  a  settlement. 

It  does  not  appear  how  the  Connecticut  court  regarded  imprison- 
ment in  jail  on  a  charge  of  crime  on  this  question.  The  reasoning 
of  the  learned  judge  in  that  case  would  apply  as  well  to  an  imprison- 
ment in  jail  as  in  State  prison  ;  and  those  reasons  were  pressed  upon 
the  court  in  Nortltfield  t.  Ver shire,  supra.  We  do  not  criticise  the 
determination  of  the  Connecticut  case  upon  the  facts  in  it ;  but 
the  reasons  suggested  in  the  opinion  of  the  court  for  the  decision, 
which  are  now  urged  upon  us,  are  not  sufficient  in  our  judgment 
to  control  this  case  upon  its  facts. 

Where  a  pauper  has  a  family  and  home  in  a  town,  and  resides 
there  at  the  time  he  is  imprisoned,  and  the  evidence  is  sufficient  to 
show  a  purpose  to  continue  such  residence,  and  to  return  to  it  as 
soon  as  liberated,  we  think  that  his  Qompulsory  absence  by  reason 
of  imprisonment  for  a  limited  term  for  such  a  crime  as  this  was, 
though  in  the  State  prison,  does  not  interrupt  his  legal  residence  in 
that  town. 

The  plaintiffs  counsel  argue  that  it  should  be  held  otherwise  be- 
cause there  is  no  way  provided  by  statute  for  removal  of  a  jiauper 
while  in  prison.  This  argument  would  be  appropriately  addressed 
to  the  legislature,  and  is  sometimes  a  proper  subject  of  considera- 
tion by  a  court ;  but  it  is  not  sufficient  in  this  case. 

The  decision  made  of  the  question  above  discussed  renders  it  un- 
necessary to  pass  on  tlie  other  question  presented  by  the  exceptioiis. 

Judgment  reversed^  and  judgment  that  the  pauper  was  unduly 
removed* 

Judgment  reversed* 

Ygu  xxxvm  —  80 
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Putnam  v.  French* 

QSi  Vt.  408.) 

Affenejf  ^-^  to  tell  goods  —  aiUhority  to  eoUect  pa^, 

An  agent  to  sell  goods,  selling  on  credit,  lias  implied  authoritj  to  receiTe  paj 
tlierefor,  and  the  purchaser  is  not  chargeable  with  oonstructiTe  notice  to  the 
contrary  hy  the  words  "  payable  at  office/*  on  the  bill  rendered.  {Sie  note, 
p.  684.) 

ACTION  on  account.    The  opinion  statee  the  caae.   The  defend- 
ant had  judgment  below. 

Norman  Paul,  for  plaintiffs. 

Samuel  E.  Pingree,  for  defendant. 

Veazey,  J.  It  appears  from  the  auditor's  report  that  the  plaint- 
iffs are  merchants  in  Boston^  and  the  defendants  are  merchants 
residing  and  doing  business  in  Hartford,  Vermont.  The  goods  in 
question  were  sold  by  the  plaintiffs  to  the  defendants  through  one 
Allen,  who  was  in  the  employ  of  the  plaintiffs  as  a  ''  travelling 
salesman,"  and  who  made  the  contract  of  sale  at  Hartford,  repre- 
senting that  he  was  a  partner  in  the  plaintiff  firm.  One  of  the 
terms  of  the  contract  was  that  the  defendants  might  and  shoald 
pay  Allen  for  the  goods  at  Hartford,  when  he  should  come  around 
on  his  next  trip  in  about  three  months.  This  was  a  substantial 
part  of  the  contract  to  the  defendants,  as  it  was  a  matter  of  incon- 
venience and  expense  to  them  to  i>ay  in  Boston.  It  was  the  custom 
in  Hartford  and  yicinity  either  to  pay  the  travelling  salesman,  or 
remit  to  the  firm.  The  defendants  i)aid  this  salesman,  Allen,  in 
accordance  with  the  contract  in  good  faith.  The  plaintiffs  now 
seek  to  recover  the  amount  of  the  bill  again  on  the  ground  that 
Allen  was  not  authorized  or  permitted  to  make  collections.  This 
restriction  was  not  known  to  the  defendants. 

It  is  laid  down  by  Judge  Story  and  other  writers  on  the  law  of 
agency,  and  it  is  established  by  an  unbroken  line  of  authority,  that 
the  contract  of  an  agent  binds  a  principal  in  all  cases,  not  onlv 
where  the  agent  is  acting  within  the  sco|)e  of  his  usual  employment, 
but  where  ho  is  held  out  to  the  public,  or  to  the  other  fintj,  u 
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haying  comi)etent  authority,  although  he  has,  in  the  particular 
instance,  exceeded  or  violated  his  instructions,  and  acted  without 
authority.  And  this  on  the  principle  that  where  one  of  two  inno- 
cent jiarties  is  to  suffer,  he  ought  to  suffer,  who  misled  the  other 
into  the  contract,  by  holding  out  the  agent  as  competent  to  act, 
and  218  enjoying  liis  confidence.     Story  on  Agency,  §  443. 

Allen  being  sent  out  by  the  plaintiffs  as  their  travelling  salesman, 
clearly  had  apparent  authority,  not  only  to  take  an.order,  but  to 
make  terms  of  jiayment  as  to  time  and  place,  to  the  extent  at  least 
of  what  was  customary  and  not  extraordinary. 

Tlie  defendant  had  a  right  to  rely  upon  Allen's  making  a  truth- 
ful rei)ort  of  the  terms  of  sale,  and  to  suppose  that  the  goods  were 
sent  pursuant  to  the  contract  as  made.  He  was  not  their  agent. 
The  plaintiffs  having  taken  the  benefit  of  their  agent's  contract, 
which  was  one  within  his  apparent  authority,  cannot  be  allowed  to 
avoid  some  of  its  terms  for  the  reason  that  he  did  not  disclose  them 
fully.  It  is  just  that  they  should  siiffer  for  his  dishonesty  in  this 
respect,  rather  than  the  defendants. 

It  is  further  insisted  by  the  plaintiffs' counsel  that  the  defendants 
were  charged  with  notice,  that  they  must  pay  the  plaintiffs  and  not 
Allen  by  reason  of  the  words  "  payable  at  olffice,"  written  on  their 
bill  rendered,  when  the  last  invoice  was  sent.  The  defendants  did 
not  see  those  words.  Therefore  they  had  no  notice  in  fact.  Should 
they  be  held  chargeable  with  notice  ? 

The  plaintiffs  sent  that  bill  without  any  letter,  when  the  goods 
were  sent,  which  was  three  months  before  the  time  of  payment 
agreed  uix>n.  The  defendants  examined  it  as  to  items  charged,  and 
amount  of  same,  and  filed  it  away — never  noticing  those  words; 
and  when  Allen  came  around  at  about  the  time  he  was  come  for 
the  pay  by  the  terms  of  the  sale,  they  paid  him  the  balance  due  — 
snpiiosing  all  the  while  that  he  was,  as  he  claimed  to  be,  a  member 
of  the  firm. 

In  view  of  the  obscure  manner  in  which  those  words  were  written 
on  the  bill-head  ;  and  of  the  circumstances  under  which,  and  the 
purjwses  for  which  in  other  respects,  that  bill  was  sent,  and  of  the 
terms  of  the  contract  as  to  whom  and  when  and  where  payment 
was  to  be  made,  we  do  not  think  the  defendants  were  guilty  ol 
such  negligence  in  not  seeing  those  words,  as  to  be  chargeable  with 
notice  which  they  did  not  in  fact  have. 
It  was  a  matter  which  the  plaintiffs  might  easily  have  made  pla,^ 
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They  saw  fit  to  iinclertake  to  give  the  notice  in  an  obeeiire  way, 
which  WHS  likely  to  be  ineffectual.  It  tamed  out  so,  and  they 
shoukl  bear  the  consequences. 

Judgment  affirmed. 

Note  bt  the  Repobtbb.  —In  Clark v,  SmUh,  88 Ul.  836,  it  was  held  witbout  ezpraswd 
consideration,  that  authority  in  an  agent  to  sell  goods  upon  credit  does  not  show  aa 
authority  in  him  to  receive  money  in  payment,  and  unless  the  principal  has  held  such 
agent  out  to  another  as  having  authority  to  collect,  a  payment  to  him  is  not  good.  S  C 
&P.3S2,  IM.  &Rob.  a28. 

In  Capel  ▼.  Thortaon,  8  C  &  P.  382,  Lord  Tbntebden,  held  that  an  agent  to  sril  has  in 
the  absence  of  advice  to  the  eontraiy  an  implied  power  to  receive  payment.  Contra, 
as  to  an  agent  to  sell  an  estate.  Mynn  v.  Jnliffe^  I'M.  &  Rob.  338.  But  an  agent  to  sell 
and  convey,  may  receive  payment.  Peek  ▼.  Harriott,  6  3,  &  R.  143  ;  Terty  ▼•  Grlg^y^ » 
Leigh,  SS7  ;  Johnetm  v.  MeQrxtder,  15  Mo.  865.  But  he  cannot  give  the  property  avsf. 
Dupont  V.  Wertheman,  10  Cal.  865. 

HoskUua  y,  Johnseni  6  Sneed,  408,  is  exactly  in  point  and  harmonioua  with  the  principal 


Barrox  V,  Tucker. 

<53Vt.  888.) 
OarUract  — illegal  —  to  indues  discorUinuanee  of  criminal  proeeedingu 

No  action  will  lie  for  oompensation  for  services  in  endearoring  to  prevent  an 
indictment,  and  after  its  finding  in  endeavoring'  to  Indace  tbe  pablicaotborw 
ties  to  dismiss  it.* 

ACTIOX  for  services.     The  opinion  states  tlie  case.     The  defend- 
ant had  judgment  below. 

S.  i/.  Pln^ree,  for  plaintiff. 

S,  B,  Pingree,  for  defendant, 

Veazey,  J.  Chancellor  Kent  lays  down  the  rule  that  the  oon- 
sidemtion  of  a  contract  must,  in  order  to  entitle  the  jiarty  to  recover^ 
'*  not  only  be  valuable,  but  it  must  be  a  lawful  consideration,  and 
not  repugnant  to  law,  or  sound  policy,  or  good  morals.  Ex  turpi 
contractu  actio  non  oritur;  and  no  person,  even  so  far  back  H5  the 

•  See  Buck  v.  First  Nat.  Bk.^n  Mich.  »3),  IS  Am.  Rep.  188;  HJko4ei  v.  JtuA  (MGa.  mt. 
V7  Am.  Rep.  Vt;  Hainea  v.  Lewis  (51  Iowa  SOTj,  37  Am.  Rep.  8QK  i  RiddU  v.  HoO.  Sopw  Ct 
Peukv  Jan.,  1882. 
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feudal  ages,  was  permitted  by  law  to  stipalate  for  iniquity."    ^ 
Kent  Com.  *466. 

In  Smith  on  Contracts,  page  141,  the  author  says:  ''There  is 
another  remarkable  instance  of  contracts  falling  under  this  class, 
namely,  of  illegality  created  by  the  rules  of  common  law.  It  con- 
sists of  contracts  Toid  because  of  having  a  tendency  to  obstruct  the 
administration  of  justice."  And  he  cites  Collins  v.  Blantern,  2 
Wik  341;  Unwind.  Leaper,  1  AL  &  Gr.  747;  39  E.  C.  L.  R.;  Keir 
V.  Lmman,  6  Q.  B.  316;  50  E.  C.  L.  R. 

There  are  numerous  cases  in  the  English  and  American  reports, 
including  those  of  Vermont,  which  illustrate  the  general  rule  that 
contracts  are  illegal  when  founded  on  a  consideration  contra  bones 
moreSy  or  against  the  principles  of  sound  policy;  as  where  the  con- 
sideration was  the  suppression  of  evidence  in  a  criminal  prosecution, 
Badger  r.  WilliamSj  1  D.  Chip.  137;  stifling  a  criminal  prosecution, 
Bailey  v.  Buck,  11  Vt.  252;  compounding  of  felonies  or  suppress- 
ing a  criminal  prosecution,  lliTieHhurgh  v.  Suviner,  9  id.  23;  Bowen 
v.  Buck,  28  id.  308;  sale  of  office,  Ferris  v.  Adams,  23  id.  136; 
hired  electioneering,  NicJiolsy,  Mudgett,  32  id.  546;  ^'lobbying  in 
the  legislature,"  Potver^  v.  Skinner,  34  id.  274.  The  law  gives  no 
countenance  to  an  illegal  contract. 

Did  the  services  of  the  plaintiff  in  this  case  come  within  the  above 
nile  ?  The  defendant  had  been  bound  up  for  adultery  ;  and  the 
plaintiff's  purpose  was  first  to  prevent  an  indictment ;  not  because 
he  believed  the  defendant  was  innocent,  because  the  plaintiff  had 
not  much  doubt  of  his  guilt  at  any  time,  and  he  was  confirmed  in 
his  belief  of  guilt  after  talking  with  the  State  witnesses.  Neither 
is  there  any  thing  in  the  report  to  show  that  the  plaintiff  thought 
there  were,  or  that  there  were  in  fact,  any  mitigating  circumstances 
in  the  defendant's  behalf,  or  any  reasous  existing  why  the  law 
should  not  be  enforced  against  him  ;  nothing  to  show  that  the  State's 
attorney,  or  the  State  witnesses,  or  the  public  generally,  had  any 
erroneous  or  extravagant  views  about  the  prosecution,  or  wore  dis- 
posed to  be  vindictive  or  oppressive  therein,  or  had  any  ill-will 
toward  the  defendant.  The  sole  purpose  of  the  plaintiff's  employ- 
ment seems  to  have  been  to  obstruct  the  administration  of  justice, 
either  by  inducing  the  State's  attorney  to  hold  back  in  the  discharge 
of  his  duty,  or  the  State  witnesses  to  so  tone  down  their  testimony 
as  to  defeat  the  finding  of  an  indictment.  There  is  nothing  x^i  t\ie 
report  to  indicate  that  the  plaintiff,  or  any  body  else  in  that  cota^^' 
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nity,  felt  called  upon  to  interpose  in  the  defendant's  behalf  in  a 
friendly  or  neighborly  way  in  the  interest  of  justice  or  fair  deal- 
ing. Th3  report  impresses  us  with  the  idea  that  the  defendant 
sought  the  plaintiff's  assistance,  not  as  that  of  an  attorney  or  neigh- 
bor or  friend,  but  because  he  wanted  a  sort  of  "fugler**  to  circnm- 
yent  or  obstruct  the  due  administration  of  justice;  and  that  both 
parties  were  indifferent  as  to  the  methods.  After  haying  done  what 
he  could  with  the  State's  attorney  and  the  State  witnesses  before 
the  indictment,  the  plaintiff,  after  the  indictment  was  found, 
was  "  yery  persistent  in  his  effort  to  induce  "  the  State's  attorney  to 
enter  a  nolle  prosequi,  *'  He  tried  him  on  the  score  of  friendly 
relations  existing  between  them;  tried  him  by  attempting  to  make 
him  belieye  that  the  eyidence  was  not  sufScient  to  conyict;  tried 
him,  to  use  the  State's  attorney's  own  words,  *  by  using  all  kinds  of 
arguments.' "  In  Sfaie  y.  Keyes,  8  Vt.  57,  it  was  held  to  be  an  in- 
dictable offense  to  attempt  to  induce  a  witness,  on  the  part  of  the 
State,  not  to  attend  a  public  prosecution,  eyen  where  such  witnesa 
had  not  been  seryed  with  a  subpcena,  but  was  known  to  be  a 
material  witness  that  was  "relied  on.  Chitty  in  his  work  on  Con- 
tracts, yol.  II.,  p.  998  (11th  Am.  ed.),  says:  "An  agreement,  the 
natural  effect  of  which  is,  to  induce  a  public  officer  to  neglect 
his  duty,  is  inyalid  ; "  and  cites  numerous  cases. 

The  plaintiff's  seryices  in  this  case  were  unayailing  to  obstruct 
the  administration  of  justice;  but  such  was  their  purpose  and 
natural  tendency.  They  therefore  do  not  constitute  a  legal  con- 
sideration of  a  contract. 

Although  this  case  comes,  as  we  think,  under  familiar  principles 
of  law,  it  is  yet  somewhat  peculiar  and  noyel  in  its  facts;  and  in 
this  decision  we  do  not  intend  to  trench  upon  the  rights  of  re- 
spondents, or  their  friends  and  counsel  in  their  behalf,  in  the  use 
of  all  legitimate  means  of  defense.  The  eyident  purpose  of  the 
plaintiff,  and  the  necessary  tendency  of  his  services  to  obstruct 
justice,  especially  indicated  by  his  persistently  besetting  the  prose- 
cuting officer,  after  the  latter  had  become  familiar  with  the  faot^ 
and  the  grand  jury  had  found  an  indictment,  distinguish  the 
plaintiff's  claim^  and  taint  it  with  illegality. 

Judgment  affirmed. 
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hiBwrance  — fire  —  property  for  iUegal  saie  —  exception  —  knowledge  of  agent  -« 

repreeentation  ofotonerMp, 

An  insannoe  of  wines  and  liqnora,  as  part  of  a  stock  of  drags  and  medicinea 
and  sach  merchandise  as  is  asoally  kept  in  a  country  store,  is  not  neoessarilj 
invalid  as  an  insurance  of  liquors  kept  for  illegal  use. 

Where  the  written  part  of  a  fire  policy  includes  *'  drugs  "  and  '*  such  other 
merchandise  as  is  usoally  kept  in  a  country  store/'  and  the  printed  part 
excepts  benzine  without  written  permission,  it  is  a  question  of  fact  whether 
b«*Dzine  is  permitted.* 

If  the  insurer  levied  assessments  and  accepted  premiums  knowing  that  ben- 
sine  was  so  kept,  this  will  waive  the  provision,  and  the  statement  of  the 
general  agent  when  the  policy  was  issued,  that  benzine  was  covered,  is  com- 
petent evidence  of  such  knowleds^e,  and  is  not  affected  by  a  provision  in  the 
policy  that  no  agent  had  power  to  waive  conditions  without  written  au- 
thority. 

An  omission  to  mention  a  lien  or  a  conditional  sale,  possession  remaining  in 
the  vendor,  is  not  a  breach  of  a  covenant  to  state  if  the  ownership  is  othez 
than  entire.f 

ACTION  on  fire  insurance  policy.     The  opinion  shows  the  facts. 
The  defendant  had  judgment  below. 

Redington  £  Butler^  for  plaintiff. 
Proui  ii  Walker^  for  defendant. 

Taft,  J.  The  court  directed  a  verdict  for  the  defendants.  The 
motion  for  such  a  verdict  embraced  four  causes  : 

I.  The  defense  claimed  that  the  contract,  and  the  claim  under 
it,  embraced  liquors  kept  for  sale  contrary  to  law,  and  the  fixtures 
used  in  such  illegal  traffic,  which  was  carried  on  by  the  plaintiff  ; 
and  that  by  reason  of  such  illegality  the  policy  was  null  and  void. 

We  think  that  a  contract  directly  insuring  liquors  intended  for 
illegal  sale  in  violation  of  the  law  of  this  State  is  invalid.  Such 
contracts  are  made  in  order  to  afford  thQ  assured  protection  in  his 
illegal  acts.     Shaw,  C.  J.,  says  :    '*  Where  the  direct  purpose  of 

^See  Mean  v.  Bumholdl  7ns.  Co.  (98  Penn.  St.  15),  37  Am.  Rep.  647;  Lancaster  Fire  P^ 
turance  Co.  v.  Lenheim  (^  Peno.  St.  497).  83  Am.  Rep.  778.  and  note,781. 
t  See  Qttcurrier  t.  Peabody  Ina.  Co.  (10  W.  Va.  607),  27  Am.  Rep.  68S. 
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a  contract  is  to  effect,  advance,  or  cncourt^e  acts  in  Tiolation  of 
law,  it  is  void.  But  if  the  contract  sought  to  be  enforced  is  collat- 
eral and  independent,  tliough  in  some  measure  connected  with  acts 
done  in  violation  of  law,  tiie  contract  is  not  void."  Boardmany, 
Merrimack  J/.  Fire  Ins,  Co.,  8  Cush.  583.  This  principle  has  been 
applied  to  contracts  of  insurance  against  fire,  by  the  courts  of  Mas- 
sachusetts, in  several  recent  cases.  In  Kelly  v.  Home  Ins.  Co.,  1^7 
Mass.  288,  the  policy  was  solely  upon  liquors  and  the  casks  contain- 
ing them  ;  and  in  Johnson  v.  Union  M.  &  F.  Ins.  Co.  and  Lawrenre 
V.  National  Fire  Ins.  Co.,  127  Mass.  555,  upon  billiard  and  drinking 
saloons,  unlicensed,  kept  in  violation  of  law.  At  the  time  the  poli- 
cies in  these  cases  were  issued,  it  must  have  been  apparent  to  tho 
insurers  that  the  object  of  the  contracts  was  illegal,  unless  the  in- 
sured were  duly  licensed  ;  and  the  eases  do  not  show  that  anv 
information  uj)on  that  subject  wils  sought  for ;  and  the  insurtd 
would  have  had  no  cause  for  complaint,  in  case  of  loss,  if  the  defend- 
ants insisted  u2)on  the  illegal  nature  of  the  business  as  a  defenst-. 
The  same  subject  has  been  tinder  consideration  m  Michigan  ;  and 
the  Supreme  Court  of  that  State,  in  a  case  almost  identical  with 
this,  held  that  the  policy  was  valid,  stating,  that  to  make  the  ca.u* 
analogous  to  those  involving  marine  policies  on  unlawful  voyagi'S 
and  lottery  insurances,  which  have  been  unifonnly  held  null,  wouKi 
require  tlie  policy  to  be  in  express  terms  insuring  the  pany  selling 
liquore  against  loss  by  fire  or  forfeiture.  In  speaking  of  sucL 
marine  and  lottery  policies,  Campbell,  J.,  says  :  *'  These  c^^^^ 
are  not  at  all  parallel  because  they  rest  upon  the  fact,  that  in  eat  a 
instance  it  is  made  a  necessary  condition  of  the  policy  that  th* 
illegal  act  shall  be  done.  The  ship  being  insured  for  a  certain  Vi»y. 
age,  that  voyage  is  the  only  one  upon  which  the  insumnce  wouii 
apply,  and  the  underwriter  thus  becomes  direi^tly  a  party  to  an 
illegal  act.  So  insuring  a  lottery  ticket  requires  a  lotter}'  ti>  ^ 
drawn  in  order  to  attach  the  insurance  to  the  risk.  But  this  in^  ir- 
ance  attaches  only  to  property,  and  the  risks  insured  against  are  u  ■* 
the  consequences  of  illegal  acts,  but  of  accident.  Our  statute  ih-^^ 
not  in  any  way  destroy  or  affect  the  right  of  property  in  spirit u«»'> 
1'  ]uors,  or  prevent  title  being  transmitted,  but  renders  sales  un- 
l)rofitable  by  preventing  the  vendor  from  availing  himself  of  tlr 
ordinary  advantages  of  a  sale,  and  also  affixes  certain  ])enaltiei5.  I' 
the  owner  sees  fit  to  retain  his  property  without  selling  it.  or  :*• 
transmit  it  into  another  State  or  countiy,  he  can  do  so.     By  iii^r.r- 
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ing  his  property  the  insurance  company  have  no  concern  with  the 
use  he  may  make  of  it,  and  as  it  is  susceptible  of  lawful  uses,  no  one 
can  be  held  to  contract  concerning  it  in  an  illegal  manner  unless 
the  contract  itself  is  for  a  directly  illegal  purpose.  Collateral  con- 
tracts, in  which  no  illegal  design  enters,  arc  not  affected  by  an 
illegal  transaction  with  which  they  may  be  remotely  connected.  It 
is  difficult  to  perceive  how  public  policy  can  be  violated  by  an  in- 
surance of  any  kind  of  property  recognized  by  law  to  exist."  Niag- 
ara Fire  Ins.  Co.  v.  De  Graff,  12  Mich.  124.  If  the  puri5ose  of  the 
contract  in  question  had  been  to  protect  the  assured  in  the  sale  of 
intoxicating  liquors,  it  would  have  been  null ;  but  the  greater  part 
of  the  property  insured  consisted  of  goods,  insurance  upon  which 
was  subject  to  no  objection.  The  contract  was  legal  upon  its  face, 
nothing  appearing  to  show  that  the  wines  and  liquors  were  intended 
for  illegal  sale  ;  and  it  is  a  fact  not  needing  proof  that  in  compound- 
ing medicines,  liquors,  especially  wines  and  alcohol,  are  of 
daily  use,  and  for  that  purpose  their  "possession  and  use  by  drug- 
gists legitimate.  The  assured  was  a  dealer  in  dnigs  and  medicines, 
and  in  that  respect  legitimately  and  presumably  using  liquors. 
There  was  evidence  tending  to  show  that  he  illegally  sold  them,  in- 
cluding those  not  used  in  compounding  medicines ;  and  the  fact 
may  have  been,  that  the  latter  trade  was  the  larger  and  his  main 
one.  If  such  illegal  traffic  was  the  business  of  the  assured,  and  his 
legal  traffic  and  transactions  with  other  property  a  mere  cover, 
ostensibly  carried  on  for  the  purpose  of  enabling  him  to  secrete  and 
disguise  his  iniquity,  the  purpose  of  the  contract  would  be  to  pro- 
tect him  in  his  illegal  ventures,  and  it  would  therefore  be  void  ;  but 
if  he  carried  on  business,  using  alcoholic  liquors  legitimately  in  his 
drug  trade,  and  occasionally  sold  them  in  violation  of  law,  we  think 
that  if  no  illegal  design  entered  into  the  making  of  the  contract  in  its 
inception,  it  would  be  so  far  collateral  to  the  illegal  acts  that  it 
ivould  be  inconsistent  and  in  accordance  with  no  well-adjudged  case 
to  hold  it  null.  In  Boardman  v.  Merrimack  3f.  Fire  Lis.  Co.,  supra, 
the  policy  was  upon  a  building  insured  as  a  "  shoe  manufactory ;  " 
but  it  was  during  the  life  of  the  policy  used  in  the  drawing  of  a 
lottery.  Xow  a  policy  insuring  a  building  for  the  latter  purpose 
would  be  null  and  void  ;  but  the  court,  by  Shaw,  C.  J.,  held  that 
its  subsequent  use  for  that  purpose,  by  the  consent  of  the  assured, 
did  not  affect  their  contract  with  the  insurance  company ;  aud  tlio 
plaintiff  recovered.  The  distinction  is  between  the  cases  wh^^  fb.^ 
Vol.  XXXVIII  —  87 
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contract  is  void  in  its  inception,  entered  into  for  the  juirposc  of 
protecting  a  prohibited  tmffic,  and  those  cases  where  the  contract  is 
collateral,  and  into  which  no  illegal  design  enters,  althoagh  by  the 
subsequent  acts  of  the  assured,  it  becomes  remotely  connected  with 
illegal  transactions.  We  think  therefore  that  the  case  should 
have  been  submitted  to  the  jury  in  accordance  with  the  views  herein 
indicated,  for  the  purpose  of  determining  the  nature  and  design  of 
the  contract ;  and  whether  liquors  were  unlawfully  sold  or  not. 
II  The  property  insured  by  one  item  of  the  policy  was  a  *•  stock 
in  trade  consisting  principally  of  groceries,  provisions,  drugs  and 
medicines,  fancy  goods,  and  other  such  merchandise  as  is  usnallj 
kept  in  a  country  store,  including  wines  and  liquors.  "  This 
description  is  in  what  is  called  the  written  portion  of  the  policy.  It 
is  provided  in  the  printed  portion  that  if  the  assured  should  keep 
benzine  without  written  permission  in  the  policy,  then  the  policy 
should  be  void.  Did  the  keeiDing  of  benzine,  which  is  conceded, 
have  that  effect  ?  The  evidence  had  a  tendency  to  show  that  at  the 
time  the  policy  was  issued,  the  general  agent  of  the  defendant  tuld 
the  assured  that  benzine  was  covered  by  the  policy ;  and  there  are 
two  items  of  property  insured,  under  either  of  which  such  might 
have  been  the  fact,  viz.,  **  such  other  merchandise  as  is  usually 
kept  in  a  country  store,  "  and  *'  drugs  and  medicines.  "  If  benzine 
is  a  drugy  or  is  usually  kept  in  a  country  store,  then  there  was 
written  permission  in  the  policy,  and  it  was  insured  by  it ;  and  in 
that  event  we  do  not  think  that  any  further  written  permission  was 
necessary  to  enable  the  assured  to  keep  it  without  rendering  tht» 
policy  null.  If  it  was  included  in  the  terms  used  in  the  i>olicy,  then 
there  was  written  permission  to  keep  the  article  as  fully  as  though 
the  policy  had  read,  *'0n  benzine,  etc.,  "  Niagara  Pire  Ins.  Co. 
V.  De  Oraffy  supra,  in  which  case  it  was  left  to  the  jur\*  to 
say,  as  a  question  of  fact,  whether  the  term,  "groceries''  in- 
cluded wines  and  liquors.  Where  the  written  and  printed  portions 
of  a  j)olicy  are  inconsistent,  the  written  portion  prevails,  a.^?  it 
expresses  the  special  agreement  and  declared  intention  of  the  iwr- 
ties  at  the  time  of  the  contract,  and  the  i)rinted  parts  should  Im? 
construed  in  a  qualified  sense,  so  {is  to  confine  them,  as  is  said,  to 
the  "declared  purpose  and  intention  of  the  parties  as  expressed  in 
the  written  clauses.  "  This  principle  is  too  well  settled  to  need  the 
citation  of  authorities.  Webster  defines  a  drug,  as  including  any  min- 
eral substance  used  in  chemical  operations  ;  and  the  court  cannot  s«y 
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tiiat  as  matter  of  law  benzine  is  not  included  in  that  term.  This 
ijuestion,  as  well  as  the  one  whether  benzine  is  an  article  usually  kept 
'  in  a  country  store,  were  proper  questions  for  the  jury,  and  should  have 
been  submitted  to  them  if  there  was  any  evidence  legitimately  in  the 
case  uiK)n  cither  question.  1'here  was  evidence  that  at  the  time  the 
policy  was  granted  the  defendant's  agent  made  statements  that  ben- 
zine was  included  in  the  policy;  and  we  think  this  competent  evidence 
k^gitimately  tending  to  show  that  fact ;  it  was  the  construction  that 
the  company  itself  put  upon  the  terms  used  in  the  policy  ;  and  it 
would  be  rank  injustice  for  them  now,  to  escape  a  just  liability 
\\[Hm  any  such  pretext.  If  a  company  insures  goods,  using  in  the 
description  of  them  general  terms,  and  tells  the  insured  that  tho 
description  include*  benzine,  they  should  be  estopj)ed,  in  case  of 
loss,  from  claiming  that  benzine  is  prohibited,  not  permitted  upon 
the  premises  ;  that  he  cannot  recover  its  value,  and  that  its  being 
there  renders  his  insurance  upon  other  i)r()perty  void,  —  an  ai)t 
illustration  of  the  old  adage  of  *'  adding  insult  to  injury." 

In  case  benzine  was  covered  by  the  policy,  the  question  raised  by 
the  defendant's  counsel  as  to  the  power  of  the  agent  to  waive  any 
of  the  conditions  of  the  policy  does  not  arise,  as  the  article  itself 
was  insured,  and  it  did  not  require,  to  render  the  policy  valid,  a  waiver 
of  the  condition  which  being  printed  is  controlled  by  the  written 
part  of  the  policy.  But  in  cjise  the  jury  should  find  that  benzine 
was  not  included  in  the  property  insured,  the  question  arises  as  to 
the  effect  of  a  waiver  by  Mr.  t'rancisco,  should  the  jury  find  one 
shown.  The  policy  contains  a  condition  that  no  agent  is  empowered 
to  waive  any  of  its  conditions  without  si)ecial  authority  in  writing 
from  the  company  ;  and  the  defendant  insisjts  that  to  permit  it, 
without  such  authoritv  in  writin«:,  is  to  violate  the  well-settled 
doctrine  that  written  agreements  cannot  l)e  altered  in  that  manner. 
We  are  not  inclined  to  depart  from  the  doctrine  that  no  parol 
stipulation,  contemporaneous  with  the  contract,  can  1)0  shown  to 
vary,  add  to,  or  contradict  it.  A  court  of  law  must  act  on  the  agi-ee- 
nient  as  made  by  the  jiartics  ;  but  it  is  a  doctrine  no  less  well  settled 
that  a  contract  not  under  seal  can  be  clumgcd  by  a  suhserpient  i)arol 
undertaking,  and  in  many  instances  the  comi)anies  will  be  estopped 
from  setting  up  claims  in  accordance  witli  the  contract  as  origin- 
dly  made,  by  having  ])ermitted  the  assured  to  act  in  the  honest 
tx?lief  that  the  terms  of  the  contract  had  been  legally  altered.  The 
evidence   of   Fnincisco's  statement   that   the  assured   might  keep 
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benzine,  as  showing  that  it  was  a  part  of  the  contract,  would  be 
clearly  inadmissible,  but  as  showing  that  the  defendant  had  knowl- 
edge that  it  was  kept  by  the  assured,  it  Avas  certainly  cumptent, 
and  if  knowing  this  they  subsequently  treated  the  policy  in  foni' 
and  levied  assessments  upon  it,  as  the  papers  in  the  case  show  they 
did,  until  they  had  received  in  premiums  quite  a  projiortionate 
share  of  the  face  of  the  ix)licy,  we  think  it  violates  no  nUe  of  law 
to  hold  that  the  contract  was  changed  by  the  subsequent  acts  of 
the  parties.  For  another  reason  we  think  this  clause  in  the  con- 
tract is  not  applicable  to  any  state  of  facts  which  the  testimony  ha* 
any  tendency  to  establish.  The  person  who  has  no  power  to  waive 
any  condition  of  the  contract  unless  specially  authorized  in  writing 
is  an  agent.  There  is  as  substantial  a  difference  between  agents 
transacting  a  local  business,  and  who  have  certain  limited  power?, 
4ind  general  agents  who  have  a  suj>ervision  over  the  busines'^ 
of  the  comi)any  for  large  territories,  and  who  are  suppoecil 
to  possess  great  experience  and  capacity  and  have  an  insi>ection  of 
the  business  transacted  by  local  agents,  as  there  is  between  the 
president  and  secretary.  And  we  think  that  the  clause  in  question 
refers  to  local  and  not  general  agents,  and  that  in  the  absence  o* 
proof  to  the  contrary  the  latter  are  ])resuined  to  possess  authority 
to  transact  all  business  relating  to  iitsuraiu-e,  and  the  business  oi 
the  comjiany  generally.  The  policy  shows  that  Prancisco  exwuttil 
it  as  general  agent ;  he  was  general  agent  for  the  State ;  and  wi- 
think  it  was  not  necessary  to  give  validity  to  his  acts  in  thisn\<i«ct. 
that  he  should  be  authorized  in  waiting.  As  to  the  authority  t»f 
general  agents,  see  May  on  Insurance,  14o.  Tliis  authority  liu'^ 
been  very  much  enlarged  within  the  jwist  few  yejirs,  and  in  thi«^ 
respect  is  about  co-extensive  with  that  of  the  eomjKiny  itself. 

III.  The  policy  wjis  dated  and  originally  issued  on  the  21?t  da\ 
of  April,  1875,  to  Dennis  F.  MuUin  and  James  Mull  in.  Then»  i- 
ft  provision  in  it  that  "  if  the  interest  of  the  assured  in  the  pp»}^ 
ertv  be  anv  other  than  the  entire,  unconditional  and  sole  owner>li:i« 
of  the  property  for  the  use  and  benefit  of  the  sissured  ♦  ♦  ♦ 
it  must  be  so  represented  to  the  company  and  so  expresse<l  in  tht* 
written  part  *  *  *  otherwise  the  jKilicy  shall  be  void."  At 
the  time  the  policy  was  issued  the  plaintiff  held  a  lien  n\ron  »n 
undivided  half  of  the  property,  to  secure  a  debt  due  him  from 
James  Mullin.  This  fact  was  not  represented  to  the  company: 
and  the  defendant  claims  that  the  ])olicy  was  therefore  void.     Thi« 
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in  our  opinion  depends  upon  the  construction  given  to  the  words 
entire,  unconditional  and  sole  ownership.  This  latter  word  means 
the  right  to  own,  legal  or  Just  claim  or  title,  proprietorsliip.  If 
one  holds  the  legal  title  to  pro^^rty,  he  is  the  ow^ner,  and  he  is  no 
more  so,  by  adding  the  adjectives,  entire,  unconditional  and  sole ; 
he  is  as  much  the  owner  in  one  case  as  in  the  other.  The  fact  that 
an  incumbrance  exists  ui)on  the  property  is  not  inconsistent  with 
the  fact  that  the  assured  is  the  owner  or  holds  the  legal  title.  In 
the  connection  in  which  the  word,  interest,  is  used,  we  think  it  is 
i^jTionymous  with  title,  the  right  to  the  proi)erty,  the  ownership  of 
it ;  and  it  is  settled  by  numerous  cases  that  it  is  unnecessary  to 
mention  incumbrances  and  liens  in  answer  to  inquiries  as  to  title  or 
ownership.  Manhailaa  Ins,  Co,  v.  Barker ^  7  Heisk.  503.  And  this 
view  is  confirmed  by  the  fact  that  in  the  application  for  such  con- 
tracts the  inquiry  as  to  tl)c  title  is  almost  invariably  followed  by 
anotlier  as  to  the  incumbrances  upon  the  property,  the  plain  in- 
ference being  that  information  as  to  the  latter  incjuiry  is  not  expected 
ill  answer  to  the  first.  The  (luestion  raised  by  the  brief  for  tlie 
defendant  is  not  the  one  made  by  tlie  motion  for  the  verdict,  and 
not  having  been  made  below,  will  not  be  considered  here.  We 
think  therefore  that  the  ])olicy  was  valid  at  its  date ;  and  this 
renders  it  unnecessary  to  pass  upon  the  question  of  the  effect  of  an 
•t^signment  of  a  A^oid  i>olicy. 

IV.  In  October,  18T8,  the  i>laintiff  became  the  owner  of  the  in- 
sured property,  and  the  policy  was  transferred  to  him  by  consent  of 
the  defendant,  but  the  defendant  claims  that  the  ownership  of  the 
plaintiff  was  not  properly  representetl  to  tlie  defendant ;  that  it  was 
not  the  entire,  unconditional  and  sole  ownership,  for  his  use  and 
benefit,  wliich  the  policy  nMpiired.  If  it  was  not,  then  the  policy 
was  void.  We  think  that  admitting  all  that  the  testimony  in  tlie 
case  has  any  tendency  to  show  as  to  the  right  of  the  Mull  ins  to  any 
reconveyance  of  the  property  to  them,  the  facts  thus  proved  would 
not  divest  the  plaintiff  of  his  legal  title  and  ownership  of  the  goods, 
and  his  complete  control  of  them  in  every  respect.  Until  they  had 
complied  with  the  ccmditions  entitling  them  to  a  reconveyance  they 
would  have  no  more  interest  in  the  goods  than  a  stranger.  The 
property  in  the  goods  was  in  the  plaintiff  and  properly  insured  in 
his  name.  The  case  is  nearlv  similar  to  Boulelle  v.  Wesiches/er  Fire 
Ins.  Co.,  51  Vt.  4,  and  slumld  be  governed  by  the  same  i)rinciple. 
Judgment  reversed,  and  cause  remanded. 

Judgment  rever^^^ii. 
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State  \.  Daley. 

(S8Vt.  44S.) 

Criminal  law  —  evidence  —  eharaeier. 

It  is  error  to  charge  that  a  prisoner  haa  a  right  to  prove  his  good  efaanctet 
"  as  a  kind  of  make-weight  in  his  favor  if  there  is  a  pinch  in  the  case." 


u 


^ONVICTION"  of  larceny.     The  opinion  states  the  point. 

Statffa  Attorney y  for  StaU . 

TT.  CI  Duntojh  and  Ormsbcc  i(?  Brifjga,  for  resi)ondenL 


Taft,  J.  [Omitting  other  jwiiit^.]  The  respondent  excepted 
to  that  part  of  the  charge  relating  to  the  evidence  introduced  to 
sliow  his  previous  good  character,  and  although  in  conclusion  the 
learned  judge  says  that  the  respondent  has  a  right  to  have  it  con- 
sidered with  the  otlier  evidence  nix)n  the  question  of  whether  he  i^? 
guilty,  we  think  the  wliole  charge  would  naturally  mislead  the  jun* 
as  to  tlie  weight  to  he  given  sucli  evidence,  and  the  effect  of  ii: 
for  the  court  told  them  that  the  resiK)ndent  had  the  right  t*» 
put  his  good  i-eputation  before  them  for  their  consideration,  "as  a 
kind  of  make- weight  in  his  favor,  if  there  is  a  pinch  in  the  case." 
Such  expressions  would  naturally  impress  the  jury  with  the  belief 
that  tlie  evidence  was  of  no  value,  except  where  the  respondent 
was  entitled  to  an  acquittal  without  it;  and  such,  we  think,  was  the 
probable  effect  of  the  charge  in  this  case.  A  respondent  in  all 
criminal  cases  is  entitled  to  the  privilege  of  putting  his  character 
in  issue.  If  he  offers  evidence  of  his  good  chanicter  the  prosecution 
can  rebut  it;  and  the  jury  have  the  riglit  to  give  it  such  weight  as 
thev  think  it  is  entitled  to. 

In  1  Starkie  on  Ev.  T*),  it  is  said  sucli  evidence  *' ought  newr 
to  have  any  weiglit  except  in  a  doubtful  case.''  If  tliis  is  law,  :ili 
sucli  evidence  miglit  as  well  be  excluded;  for  if  tlie  ease  is  doubt- 
ful, before  its  introduction  (and  that  is  tlie  undoubted  meaning  of 
the  quotation),  tlieresi>ondent  is  entitled  to  an  acquittal  without  ii: 
if  the  jury  liave  a  reasonable  dmiht  of  the  prisoner's  guilt,  it  i^ 
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their  duty  to  acquit;  lience  the  evidence  becomes  uuueccessary;  and 

if  Ml*.  Starkie  is  correct  in  his  proposition,  where  the  case  is  not 

doubtful  upon  the  other  evidence,  it  is  not  entitled  to  any  weight, 

and  so  would  be  needlessly  in  the  case.  It  is  undoubted  law  in 

this  State,  that  in  criminal  cases,  the  jury  are  judges  of  the  law; 

but  the  instructions  of  the  coijrt  are  generally  followed.     And  on 

this  trial  if   they   found  there  was  no  pinch  in  the  case  on  the 

other  evidence  than  that  of  character,  the  verdict  of  guilty  naturally 

followed  without  reference  to  the  evidence  of  character.     Such 

evidence   is  not  only  useful  in  cases  of  doubt,  but  it  is  equally 

so,  for  the  purpose  of  creating,  generating,  doubts.     There  are 

probably  many  cases  where  without  it  the  jury  should  convict, 

but  with  it  should  acquit.     As  has  been  said  by  a  learned  court, 

Iowa,    "A  long  and  honorable  life  must  be  worth  something  to 

a  man  when  accused  of  a  crime  in  cases  other  than  those  where 

tlie  evidence,  independent  of  his  good  character,  is  doubtful  or 

obscure ";  and  we  think  he  is  entitled  to  the  benefit  of  it,  and 

to  have  it  considered  by  the  jury,  without  its  being  shorn  of  effect, 

by  their  being  told  that  it  was  only  of  use  in  a  pinch.     State  v. 

Northrop,  48  Iowa,  583;  s.  c,  30  Am.  Rep.  408;  People  v.  Oarbutty 

17  Mich.  0. 

Exceptions  sustained,  verdict  set  aside,  and  cause  remanded  for 

a  new  triaL 

Exceptions  sustained. 


Eddy  v.  St.  Mars, 

(53Vt.  482) 

Adverse  pa8se99ion^^ho^jL7hdary^^ pasturing  on  land  left  dry  by  receding  pond. 

One  owned  a  pastare  bounded  bv  the  edge  of  a  mill  pond  of  another  The 
pond  gradually  dried  up  by  reason  of  the  want  of  repair  of  the  dam.  The 
cattle  turned  into  the  pasture,  followed  the  receding  water  and  pastured  on 
the  dry  bed.  HM,  that  this  afforded  no  foundation  for  a  claim  of  adverse 
possession  of  the  bed  of  the  pond.* 

TFIRESPASS  on  land.     The  opinion  states  the  case.     The  plait^tifi 
J.      had  judgment  below. 


♦See  Tnisiet^  v.  Kirh,  ante,  505. 
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J,  O.  Baker,  for  plaintiff. 

W.  G.  Veazey  and  J,  B.  Phelps,  for  defendants. 

Barrett,  J.  The  plaintiff  must  stand  on  his  title,  that  on 
which  he  claims  to  be  the  owner  of  the  land  in  dispute.  His  deed 
bounds  him  on  the  east  contiguously  to  the  land  which  Mrs.  Lip- 
pitt  claims  that  the  deed  to  her  husband  conveyed  to  him,  bounded 
on  the  west  by  the  same  line  that  bounds  the  plaintiff's  land  on  the 
east,  viz. :  "then  southerly  on  the  edge  of  the  pond  to  the  northeai?t 
comer  of  John  Eddy's  land."  That  pond  was  in  existence  when 
the  deeds  defining  said  boundary  were  given.  The  dee<l  to  Lippitt 
gave  him  title  to  the  pond,  that  is,  to  the  hue  named.  It  gave 
him  title  to  the  land  covered  by  the  water,  and  to  the  edge  of  the 
pond  as  it  then  was.  The  going  out  of  the  dam  and  the  sinking 
away  of  the  water,  as  stated  in  the  report,  did  not  change  the 
western  boundary  of  wliat  was  covered  bv  his  deed,  nor  did  it 
change  the  eastern  boundary  of  plaintiff's  land  as  described  and  con- 
veyed by  said  deed  to  him. 

This  is  not  the  case  of  a  boundary  by  a  stream,  which  may  change 
by  gradual  wiishings  and  deposits.  In  this  case  the  territory  i.< 
limited  by  a  dofincnl  boundary,  without  regard  to  the  contingent 
subsidence  of  the  water  constituting  the  pond,  and  thereby  leaving 
the  land  dry.  The  pond  Avas  an  artificial  creation  as  distinguishe<l 
from  the  natural  flow  of  a  running  stream.  And  not  only  the  terms 
of  tlie  description,  but  tlie  nature  and  reason  of  the  case  evinced  tht» 
intent  to  fix  a  defined  l)oundary  of  land,  and  give  ownership  to  that 
boundary  on  both  sides  of  it. 

The  plaintiff  lias  not  title  by  his  deed.  Has  he  by  adverse  {ws- 
session?  We  think  not.  The  water  of  the  pond,  while  the  pond 
was  there,  rendered  needless  any  fencing  on  the  part  of  either  i»rty. 
As  the  water  receded,  the  defendant  had  no  occasion  to  fence  the 
land,  having  no  use  for  it,  and  leaving  the  receded  water  to  do  its 
office.  The  plaintiff  did  nothing  but  what  he  had  been  doing  while 
the  water  was  in  the  pond,  viz.,  putting  his  cattle  into  his  pasture 
contiguous  to  the  water.  As  the  water  receded  the  cattle  followed, 
for  drink,  shade,  and  cropping  what  might  be  m  their  way. 

There  was  nothing  to  indicate  to  the  defendant  that  ]>laintiff  was 
asserting,  or  acting  ujwn,  a  claim  of  right  as  against  her,  in  refer- 
ence to  the  swale,  bushes,  wild  gniss^  etc.,  which  succeeded  there- 
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tiremenfc  of  the  water.  As  before  said,  the  plaintiff  did  nothing  but 
tarn  his  cattle  into  his  own  pasture,  and  they  wandered  at  "  their 
own  sweet  will"  on  to  the  bottom  of  the  old  pond,  without  any  act, 
or  word  on  his  part.  If  he  had  fenced  it  in  and  put  it  to  cultiva- 
tion, or  if  he  had  given  out  that  he  was  occupying  it,  claiming  to  be 
the  owner,  so  as  to  charge  the  defendant  with  knowledge  of  his 
claim,  if  indeed  his  course  in  reference  to  it  had  l)een  such  as  to 
indicate  hostile  claim  in  his  use  of  the  land,  he  would  have  some 
ground  for  his  claim  of  title  by  adverse  possession.  Instead  of  that 
being  so,  his  occupancy  was  indicative  of  his  understanding  that  it 
was  permissive;  and  eveiy  thing  circumstantial  indicates  that  the 
defendant  regarded  it  in  the  same  way,  and  he  sui)posed  she  so  re- 
garded it. 

Whether  open  occupancy  operates  notice  to  the  other  party  that 
such  occupancy  is  hostile,  depends  on  the  nature  and  circumstances 
of  such  occupancy.  That  subjeqt  is  handled  in  the  ca.se  of  Plmpfon 
V.  Converge,  42  Vt.  712;  Same  v.  Sa77ie,  44  id.  158,  and  what  is  held 

and  said  therein  bears  directly  on  the  subject  as  it  is  involved  in  this 
case. 

Mi's.  Lippitt  had  no  use  for  the  land  till  she  should  want  to  cover 
it  again  with  a  pond,  and  had  no  occasion  to  give  any  attention  to 
what  was  going  on  with  it,  by  the  plaintiff,  or  anybody  else,  and 
least  of  all  would  it  indicate  to  her  that  the  runninf^  of  i)laintiff's 
cattle  on  it  that  were  feeding  in  his  pasture  was  a  warnitig  to  her 
that  plaintiff  was  claiming  to  own  the  land,  and  not  merely  <^'n joy- 
ing a  tacit  permission  which  he  had  by  the  fact  that  ^he  did  not 
fence  him  out  when  she  had  no  use  for  the  land  and  no  (Ku'jision  to 
<lo  any  thing  in  resjK^ct  to  it,  or  even  to  take  notice  in  her  summer 
visits  of  the  going  upon  it  of  .the  plaintiff\s  cattle. 

Judgment  reversed  and  judgment  for  defendant. 

Judgmeyit  accordingly. 


Cadens  v.    Teasdale. 

(53  vt.  460.) 

Contract  —  suhstitutioa  —  novation. 

A.  owed  B.,  and  C.  owed  A.     By  agreement  of  the  three,  B.  accepted  C  ■»^^  t\ote 
for  A.'8  debt.    C.  was  insolvent  at  the  time;  but  tbie  was  unknown  t^    x^^ 
the  parties.     Held,  thnt  the  loss  fell  on  B. 
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ASSUMPSIT.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Redington  S  Butler y  for  plaintiff. 

P,  R,  Kendall,  for  defendant. 

Taft^  J.  The  plaintiffs,  having  a  claim  against  the  defendant, 
agreed  if  the  defendant  would  procure  one  Oliver,  a  debtor  of  the 
defendant,  to  give  the  plaintiffs  his  (Oliver's)  note  on  four  montha* 
time,  that  they  would  take  it  in  payment  of  so  much  of  the  defend- 
ant's account.  The  agreement  was  accepted  and  the  contract  con* 
summated.  At  the  time  all  the  parties  believed  that  Oliver  was 
solvent.  He  was  in  fact  insolvent,  failing  before  the  maturity  of  the 
note,  and  nothing  was  realized  by  the  plaintiffs  upon  it  The  plaint- 
iffs now  seek  to  recover  of  the  defendant  the  original  account  The 
question  presented  is,  upon  whom  was  the  risk  of  the  insolvency  of 
Oliver  ?  In  Wainwright  v.  Webster ,  11  Vt.  576,  the  court  say,  that 
where  the  note  of  a  third  person  is  received  in  payment  of  a  precedent 
debt,  the  risk  of  the  insolvency  of  the  maker  is  ujwn  the  party  from 
whom  the  paper  is  received,  unless  there  is  an  express  agrcemerU  that 
the  risk  of  the  paper  in  this  respect  is  to  be  the  receiver's,  or  one  b 
to  be  implied  from  the  facts  and  circumstances  of  the  case.  In  the 
case  at  bar,  the  defendant  at  the  time  of  the  transaction  had  simply 
an  account,  the  collection  of  which  he  cpnld  enforce  in  preseuiL 
Upon  application  to  Oliver  for  money  with  which  to  pay  the  plaint- 
iffs, it  was  arranged  between  the  parties  that  Oliver  should  give  his 
note  to  the  plaintiffs,  and  they  should  accept  it  in  lieu  of  their 
claim  against  the  defendant.  The  note  was  given  and  the  right  to 
enforce  the  collection  of  the  defendant's  debt  against  Oliver  was 
suspended  for  the  life  of  the  note.  We  regard  the  transaction  as  a 
substitution  of  the  debt  against  Oliver,  for  the  one  against  the  de- 
fendant; and  that  it  was  the  intention  of  the  parties  that  the  de- 
fendant should  be  discharged  from  his  indebtedness,  and  from  any 
claim  on  account  of  the  insolvency  of  Oliver;  from  the  facts  and 
circumstances  in  the  case,  we.  think,  such  was  the  intention.  The 
taking  of  a  note,  either  of  the  debtor  or  of  a  third  person,  upon  an 
open  account,  is  prima  facie  payment  of  such  accouitt,  upon  the 
presumption  that  such  is  the  intention  of  the  parties  at  the  time. 
The  intention  of  the  parties  upon  the  question  presented  in  this 
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case  should  be  held  as  equally  decisive,  as  upon  the  question  of 

payment.     Finding  that  it  was  the  intention  of  the  parties,   from 

all  the  facts  and  cireumstances  of  the  transaction,  that  the  risk  of 

Oliver's  insolvency  should  be  borne  by  the  plaintiffs,  the  case  is 

brought  within  the  exception  to  the  general  rule  as  stated  by 

Bennett,  J.,  in  the  case  cited,  and  the  result  is,  the  judgment  of 

the  County  Court  is  afBrmed. 

Judgment  affirmed. 


Powers  v.  Douglass. 

(88Vt.  471.) 

BxeeutOT  and  adminintrator — liabilUj/'on  dtoard. 

An  adminiBtrator  entering  into  an  agreement  with  the  heirs  for  a  common-law 
arbitration  concerning  the  estate  is  personally  liable  on  the  award.* 

ASSUMPSIT.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

FT.  C.  Dunton,  for  plaintiff. 

W.  ff.  Smith  and  Proul  £  Walker,  for  defendant. 

BoYCE,  J.    This  is  an  action  of  assumpsit  on  an  award.    Certain 
differences  having  arisen  between  the  defendant,  who  was  the  admin- 
istrator and  one  of  the  heirs  of  Sylvanus  Douglass,  and  the  plaintiff 
and  othei*s,  also  heirs,  a  submission  of  all  such  differences  to  the 
final  arbitrament  and  award  of  the  Hon.  Hoyt  H.  Wheeler  was 
dmwn  up  in  writing  and  signed  by  the  defendant,  the  plaintiff  and 
all  the  other  heirs  of  the  said  Sylvanus  Douglass,  on  the  8tli  of 
March,  1877.     The  arbitrator  therein  named  made  and  published 
his  award  on  the  29tli  day  of  May,  1877,  awarding,  among  other 
things  :     "That  BjTon  J.  Douglass  forthwith  pay  to  Artemus  C. 
Powers,  out  of  the  estate  of  Sylvanus  Douglass  in  his  hands  aa 
administrator  thereof,  1170  with  interest  thereon,  from  the  15th 
day  of  March,   1873,  to  the  time  of  payment."    Upon  t\\\^  ^^^^ 
declaration  counts. 


•  See  Merchanin'  National  Bank  r.  Weeks,  ante,  661. 
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By  reference  to  the  submission  and  award,  it  will  appear  that  the 
differences  submitted  all  relate  to,  and  concern  the  estate  of  Svl- 
vanus  Douglass  and  the  heirs  to  that  estate.  In  the  submission  the 
defendant  Byron  J.  Douglass  appears  solely  in  the  character  of 
administrator,  except  that  his  signature  is  without  official  deaigna- 
tion ;  and  the  award  deals  with  him  in  that  capacity.  This  action 
is  brought  against  Byron  J.  Douglass,  pereonally ;  and  it  is  claimed 
iil)on  the  part  of  the  plaintiff  that  he  is  personally  liable  under  the 
<iward.  The  general  ground  of  defense  is,  that  the  submission  and 
award  merely  affect  the  defendant  in  his  capacity  of  administrator ; 
and  that  the  sum  awarded  to  be  paid  by  him  stands  substantially 
like  a  claim  allowed  by  commissioners,  and  may  not  be  recovered  until 
after  the  Probate  Court  shall  have  decreed  its  payment. 

Sections  39  and  40  of  chapter  48,  of  the  Gen.  Stats.,  provide  that 
disputed  claims  between  an  executor,  administnitor  or  guardian  in 
his  representative  capacity  and  any  other  iK^i'son,  or  between  an 
executor  or  administrator  and  the  estate  which  he  represents,  may 
be  referred  under  an  order  of  the  Probate  Court,  in  the  manner 
tliorein  prescribed  ;  and  that  the  awaitl  of  the  referee  in  such  case^ 
*•  made  in  writing,  and  returned  to  and  accepted  by  the  court,  shall 
1)0  final  between  the  parties."  Had  the  submission  in  this  ca.'^e 
been  made  under  these  sections  of  the  statute,  the  claim  of  thi 
(lefcudant  would  be  entitled  to  serious  consideration  ;  but  it  wai? 
evident  tliat  such  was  not  the  case.  It  wa?(  a  common-law  submis- 
sicm  to  arbitration,  by  i)arties  legally  competent  to  enter  into  it,  of 
matters  in  dispute  l)etween  them,  without  any  relation  to  the  Pro- 
bate Court.  It  is  true  that  the  matters  sulnnitted  had  ivferenee  tn 
an  estate  which  was  in  i)rocess  of  settlement  in  the  Probate  Court : 
but  this  is  a  mere  incidental  fact.  Tlie  legislature  simply  pn)vided 
a  method  of  referring  to  arbitration  disputes  arising  in  the  settlo- 
ment  of  estates,  or  their  management  by  guardians  which  should 
bind  the  Probate  Court  and  the  parties  ;  it  did  not  make  the  fonu 
of  procedure  jirovided  for  exclusive. 

Irrespective  of  any  statutory  enactment  the  parties  to  this  suIh 
mission  had  a  perfect  common-law  right  to  do  just  wliat  they  did 
do  ;  and  in  the  absence  of  any  language  whicli  can  j)ossibly  K* 
construed  as  indicating  an  intention  on  the  part  of  the  legislature 
to  tibrogate  or  affect  tliat  right,  the  statute  will  not  be  eonstmed  a^ 
affecting  or  superseding  it.  Dickinson  v.  Dutcher,  Brayt,  104;  Chad- 
bourn  V.  Chadbourn^  9  Allen,  173. 
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The  submission  not  being  made  under  the  order  of  the  Probate 
Court  or  under  tlie  statute,  no  action  of  that  court  upon  tlie  award 
IS  necessary,  and  the  main  question  arises,  is  the  defendant  per- 
sonally liable  upon  the  award  ?  No  question  is  made  but  that  the 
award  is  within  the  terms  of  the  submission  ;  and  the  court  below 
found  that  the  defendant  had  sufficient  funds  in  his  hands  belonging 
to  the  estate  out  of  which  the  award  could  have  been  paid.  In  2  Red- 
field  on  Wills,  294,  it  is  said  :  ^'It  seems  to  be  settled,  that  if  the 
personal  representative  refer  disputes  between  a  creditor  of  the  estate 
and  the  deceased,  to  arbitration,  and  in  the  submission  stipulate 
generally  to  pay  the  amount  of  the  award,  he  will  be  bound  per- 
sonally by  the  award.  But  if  the  award  be  only  that  the  amount 
is  due  from  the  estate,  and  there  be  no  order  or  finding  that  the 
j)er6onal  representative  shall  pay  the  amount,  he  will  not  be  liable 
unless  he  have  assets,  or  only  to  that  extent, '' 

Both  of  the  paragraphs  above  quoted  apply  to  the  case  at  bar. 
Such  a  submission  by  an  administrator  is  in  law  regarded  as  a 
personal  undertaking  to  pay  the  sum  properly  awarded  under  it.  It 
is  a  contract  by  the  administrator,  not  his  intestate,  and  is  sub- 
ject to  the  same  rules  which  govern  executors'  and  administrators' 
contracts  generally.  The  submission  in  the  present  case  seems  to  ' 
answer  the  requirements  of  the  law  as  to  such  contracts  in  all 
respects.  It  is  in  writing  and  is  not  only  based  upon  the  consideni- 
tion  of  assets,  but  upon  the  further  consideration  of  the  under- 
taking of  all  the  other  heirs  with  the  defendant,  who  was  also  an 
heir,  to  submit  disputed  mattera  to  arbitration  and  abide  the  award. 
We  think,  according  to  the  uniform  course  of  tlie  decisions  in  this 
State  and  elsewhere,  that  the  administrator  under  such  circum- 
stances is  personally  liable  upon  the  award.  Barry  v.  Bush,  1  T. 
R.  691  ;  Worthington  v.  Barlow,  7  id.  453  ;  2  Rose  Bankr.  Cas., 
50  ;  Willard  v.  Brewster,  Brayt.  104  ;  Moar  v.  WrigJU,  1  Vt.  57  ; 
Lovett  V.  Field,  5  id.  218.  Administrators  are  held  personally 
liable  for  costs,  ffHear  v.  Skeelcs,  22  Vt.  152  ;  and  upon  personal 
contracts  made  by  them,  though  wholly  relating  to  the  estate,  may 
sue  in  their  individual  capacity.  Bottam  v.  Morton,  Brayt,  108  ; 
Flowers  v.  Kent,  id,  134  ;  Trash  v.  Donoghue,  1  Aik.  370  ;  Perrin 
v.  Granger,  33  Vt.  106  ;  Adams  v.  Campbell,  4  id.  447  ;  Manwell 
V.  Briggs,  17  id.  176  ;  Shaw,  Admr.,  v.  Hallihan,  46  id.  394 ;  -Rws 
V.  Nwim,  26  id.  384;  Aiken  v.  Bridgman,  37  id.  249  ;  Hosfcell 
r.  Bowen,  44  id.  579.     We  can  see  no  reason  why  the   aaxiv©  ^^^® 
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should  not  apply  in  the  case  of  actions  brought  against  adminis- 
trators personally ;  and  such  seems  to  be  the  uniform  current  of  the 
decisions. 

The  judgment  of  the  County  Court  is  reversed  and  judgment  for 
the  plaintiff  for  the  amount  awarded  him  by  the  arbitrator. 

Judgment  accordingly^ 


Pollock  v.  Sullivax, 

(o8Vt.507.) 

Fraud  —  promise  of  marriage  by  a  fnarrisd  man» 

An  unmarried  woman  may  maintain  an  action  of  fraud  agalnnt  a  married  man 

for  promising  to  marry  her. 

ACTION  on  the  case.  The  opinion  states  tlie case.     The  defend- 
ant liad  judgment  below. 

Farrington  if*  Post  and  Willson  i&  Holly  for  plaintiff. 

George  W,  Newton,  Oeorge  A.  Ballard  and  Nohle  it-  Smithy  iot 
defendant. 

Redfield,  J.  The  declaration  counts  tort-wise,  for  fraud  and 
deceit,  whereby  the  plaintiff  has  suffered  injury.  It  avers  in 
substance  that  the  defendant,  professing  to  be  an  unmarried  man, 
paid  his  addresses  to  the  plaintiff  and  offered  liimself  in  marriage 
to  her,  and  that  she  believing  his  pretensions  and  representations 
to  bo  true,  accepted  his  proffer,  and  agreed  to  marry  him  ;  and  that 
in  fact  defendant  at  that  time  was  living  with  liis  wife  and  children 
at  8t.  Albans  ;  and  thereby  slie  was  defniuded  and  injured.  To 
this  declaration  the  defendant  files  a  general  and  sjiecial  demurrer. 

We  have  not  carefullv  examined  the  several  counts,  to  find 
whetlier  some  of  them  may  not  he  technically  defective  under 
I  special  demurrer,  but  we  think  some  of  them  may  withstaud  that 

assault.  Tlie  i)laintiff  avers  fraud  and  damages  thereby  (x-ca^ioncKl. 
Fraud  occasioning  damage  and  injury  is  actionable  ;  otherwise  jkt- 
eons  may  suffer  injury  by  the  wrongful  acts  of  others,  aiul  the  law 
afford  no  redress.  This  would  bring  the  hiws  of  the  land  into  eon- 
tempt.     The  demurrer  confesses  the  truth  ui  the  facts  alleged  in 
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the  declaration.  And  we  think  the  facts  averred  being  tnie  are 
actionable.  The  facts  alleged  show  that  the  plaintifE  is  wanting  in 
discretion,  if  not  in  some  of  the  more  cardinal  virtues  ;  but  that  is 
Jill  for  the  jury,  and  outside  the  law  of  the  case.  On  demurrer  to 
Iier  averments  and  complaints,  she  is  to  be  regarded  as  an  innocent 
person  deceived  and  defrauded. 

The  defense  claims  that  the  act  should  have  been  assumpsit  for 
the  breach  of  the  contract.  The  adjudged  cases  seem  to  establish 
that  the  innocent  party  in  such  case  may  sustain  an  action  for  a 
breach  of  the  promise  of  marriage ;  that  the  other  party  will  not 
be  jxjrmitted  to  allege  that  he  cannot  perform  his  contract  because 
he  had  a  wife  when  he  agreed  to  marry  another.  If  such  action 
was  brought  and  the  defendant  should  be  foolhardy  enough  to  ofEer 
to  perform  his  contract,  the  plaintiff  must  desist,  or  subject  herself 
to  a  criminal  prosecution.  The  essential  wrong  to  the  plaintiff  is, 
not  that  she  had  not  attained  a  husband,  as  slie  expected  ;  but  that 
she  spent  her  time  and  money  in  arrangements  and  i)reparation  for 
marriage  with  the  defendant  when  in  fact  he  had  then  and  now  a 
wife,  and  was  deluded  into  this  relation  by  the  fraud  and  falsehood 
of  the  defendant,  and  by  such  deception  and  fraud  she  has  suffered 
grievously  in  property  and  reputation.  This  action  is  approi)riate 
to  redress  the  species  of  wrong.  Whether  the  plaintiff  has  a  char- 
acter that  can  be  impaired  or  lost,  can  be  ascertained  in  the  proper 
fonim,  before  a  jury.  Howard  v.  Oould,  28  Vt.  523  ;  1  Ilil.  on 
Torts,  p.  3,  note  a;  Sedg.  on  Dam.,  j).  48,  andciises  there  cited; 
Chit,  on  Cont.  (10th  Am.  ed.)  T50. 

The  result  is,  the  judgment  of  the  County  Court  is  reversed,  and 
the  demurrer  overruled.  The  defendant  at  the  hearing  asked  leave 
to  replead,  in  case  the  judgment  should  be  against  him  ;  the  leave 
will  be  granted  on  the  usual  terms,  and  the  ciise  is  remanded. 

Jvdgment  accordingly. 


Nkwkll  v.  AVhitciter. 

(53  Vt.  589.) 
Tre^poMt  on  guenfn  room  —  assault  —  damages. 

The  plaintiff,  a  blind   girl,    taught  music  in  the  defendant's  family  one  day 
every  week,  and  passed  the  night  in  his  house,  lodging  in  a  room  a.s9^S^^ 
her  by  the  defendant  and  his  wife.     One  night  nt  midnight  the  d^*eti^*^^ 
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came  stealtbilj  into  the  room,  sat  upon  ber  bed,  leaned  orer  her  and  solic- 
ited her  to  sexual  intercourse,  which  she  refused.  Held,  a  treepaas  and  an  i«- 
sault ;  that  exemplary  damages  are  proper  ;  and  that  the  question  whether 
these  acts  would  have  injured  a  person  of  ordinary  nerve  and  courage  was 
immaterial. 

ACTION  of  trespass.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

Belden  d-  Ide,  for  plaintiff. 

Henry  C.  Bates,  Harry  Blodgett  and  E.  May,  for  defendant. 

Redfield,  J.  The  plaintiff,  an  unfortunate  girl,  blind  from  her 
birth,  gave  lessons  in  music  one  day  in  each  week  to  defendant's 
daughters,  and  lodged  there  over  night.  A  certain  room  in  de- 
fendant's house  was  assigned  to  plaintiff  by  defendant  and  his  wife, 
as  a  private  lodging  room.  On  the  occasion  in  question,  she  wu 
awakened  about  the  middle  of  the  night,  in  the  dark,  by  the  rustle 
and  footsteps  of  some  person  in  her  room  ;  presently  the  defendant 
sat  down  upon  her  bed  and  bedclothes  in  which  she  was  wrapped, 
leaned  over  her  person,  and  made  repeated  and  persistent  solicita- 
tions to  her  for  sexual  intimacy,  which  she  rei>elled,  and  urged  him 
to  leave  her  room.  She  got  up  from  her  bed,  dressed  herself  and 
sat  up  the  residue  of  tlie  night.  And  by  these  acts  of  the  defendant 
she  was  so  excited,  alarmed  and  put  in  fear,  and  her  feelings  so  out- 
raged that  she  was  made  sick,  and  so  continued  for  a  long  space  of 
time.  The  declaration  is  in  three  counts.  Trespass,  quare  claruum, 
and  a  count  in  case. 

I.  It  is  claimed  that  tlie  entry  into  the  plaintiff's  private  apart- 
ments did  not  support  the  action  of  tix'spass  quare  clawtum :  but 
we  think  that  her  right  to  her  private  sleeping-room  during  the 
night  under  the  circumstances  of  this  ease,  was  as  ample  and  ex- 
clusive against  the  inmates  of  the  house,  as  if  the  entrj*  had  been 
made  into  her  private  dwelling-house  through  the  outer  door.  Ilei 
right  of  quiet  occupancy  and  privacy  was  absolute  and  exclusive  ; 
and  the  entry  by  stealth  in  the  night  into  such  apartments,  without 
license  or  justifiable  cause,  was  a  trespass  ;  and  if  with  felonious 
intent,  was  a  crime.     Slats  v.  Clark,  42  Vt.  630. 
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II.  The  approach  to  her  person  in  tlie  maimer  her  testimony 
tends  to  prove  —  sitting  on  the  bed  and  bed-clotlies  that  covered 
her  pei*!«on,  and  leaning  over  her  with  the  i)roffer  of  criminal  sex- 
ual intercourse  ;  so  near  as  to  excite  the  fear  and  apprehension  of 
force  in  the  execution  of  his  felonious  purpose,  was  an  asmult.  The 
whole  act  and  motive  was  unlawful,  sinister  and  wicked.  The  act 
of  stealing  stealthily  into  the  bed-room  of  a  virtuous  woman  at 
midnight  to  seek  gratification  of  criminal  lust,  is  sufficiently  dis- 
honorable and  base  in  purpose  and  in  act ;  but  especially  so,  when 
the  intended  victim  is  a  poor,  blind  girl  under  the  protecting  care 
of  the  very  man  who  would  violate  every  injunction  of  hospitality, 
that  he  might  dishonor  and  ruin  at  his  own  hearthstone  this  unfort- 
unate child,  who  had  tlie  right  to  appeal  to  him  to  defend  her  from 
such  outrage.     Alexander  v.  Blodgdty  44  Yt.  476. 

III.  The  court  charged  the  jury  that  if  the  plaintiff  was  so 
frightened  and  shocked  in  her  feelings  as  to  injure  her  health  by 
defendant's  conduct  as  described  in  her  testimony,  she  could  re- 
ceive damages  for  such  injur\\  The  defendant's  counsel  asked 
the  court  to  charge,  in  substance,  that  if  defendant's  acts  and  con- 
duct would  not  have  injured  a  jMjrson  of  ordinary  nerve  and  courage, 
then  there  be  no  recovery. 

When  the  acts  of  the  party  complained  of  are  of  themselves  in- 
nocent and  harmless,  and  may  become  wrongful  by  the  manner  in 
which  they  are  done,  then  a  man  is  to  be  judged  by  the  common 
and  ordinary  effect  of  such  acts.  But  when  a  mamed  man  breaks 
into  the  bed-room  of  a  chaste  and  honest  woman  at  midnight,  and 
propoBQS  to  her  sexual  and  criminal  commerce  with  her,  the  act  is 
wholly  wrongful ;  the  aim  and  purpose  is  wrongful  and  the  act  if 
peq)etrated  is  criminal ;  and  the  party  offending  must  answer  in 
damages  for  all  actual  injuries.  And  we  think  in  this  case,  if  all 
the  facts  claimed  by  the  plaintiff  in  her  testimony  were  found  to  be 
true,  the  plaintiff  had  a  right  to  recover.  And  the  charge  of  the 
court  as  to  exemplary  damages  was  sound. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 

Vol.  XXXVIII— 89 
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Gilchrist  v.  IIilliard. 

(58  Vt.  688.) 

Sale  —  accounts  —  implied  warranty. 

On  the  sale  of  accounts '  there  is  an  implied  warranty  that  thej  are  gesnina 

and  owing. 

ACTION  for  false  warranty  on  sale  of  accounts.     The  opinion 
states  the  point.     The  defendant  had  judgment  below, 

H'.  E.  Smith,  for  x)laintiff. 

Leslie  d'  Rogers  and  L.  P.  Poland,  for  defendant. 

RoYCE,  J.  The  accounts  that  the  defendant  sold  and  iissigned 
to  the  plaintiff  were,  for  all  but  115,  worthless  at  the  time  of  the 
sale;  not  on  account  of  the  insolvency  of  the  parties  that  tliey 
were  represented  to  be  against,  but  for  the  reason  that  the  defend- 
ant had  no  valid  accounts  against  the  persons  whose  names  ajn 
peared  as  his  debtors  ujjon  the  list  of  accounts  assigned. 

In  Long  on  Sales,  204,  it  is  said  that  there  is  an  im})lied  war- 
ninty  in  every  sale  that  the  thing  sold  is  that  for  which  it  was 
sold,  or  answers  substantially  to  tliat  description  or  representation. 
In  Bank  of  SL  Albans  v.  Farmers  <£  Mechanics'  Banl\  10  Yt, 
145,  the  court  say,  that  "  it  seems  now  well  settled  that  a  person 
giving  a  security  in  payment,  or  procuring  it  to  be  discounted, 
vouches  for  its  genuineness."  In  Tlirall  v.  NeweU,  19  Vt.  202. 
which  was  an  action  upon  an  alleged  warranty  that  a  note  which 
had  been  transferred  to  the  plaintiff  was  a  good  and  valid  note, 
and  alleging  that  one  of  the  makers  had  recovered  a  judgment  in 
a  suit  upon  the  note,  upon  the  ground  of  his  insanity  at  the  time 
he  signed  it,  although  an  express  warranty  was  found,  and  a  recov- 
ery had  upon  that  ground,  the  court  strongly  intimate  that  a 
recovery  might  have  been  had  on  the  implied  warranty.  They 
say,  that  if  one  or  both  of  the  signatures  to  the  note  disposed  of 
by  the  defendant  had  been  forgeries,  there  would  seem  to  be  no 
question  but  that  the  defendant  would  be  liable  on  an  implied 
warranty.     If   the  law  would  imply  a  warranty  in  such  a  ca^ 
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why  would  not  the  same  implication  be  made  upon  the  sale  of  a 
fictitious  chose  in  action?  Here  the  accounts  sold  had  no  exist- 
ence. The  contingency  upon  which  they  were  to  become  valid 
never  happened,  and  the  defendant  was  bound  to  make  them  what 
they  appeared  to  be, — a<;counts,  due  and  owing.  He  was  not 
reheTed  from  liability  to  that  extent  by  any  thing  that  appears  to 
have  transpired  between  the  parties  and  Gleason.  If  the  liability 
of  the  defendant  were  dependent  upon  the  question  of  fraud  in 
the  sale,  it  might  merit  a  different  consideration.  Upon  the  cases 
as  presented,  the  defendant  is  liable  upon  an  implied  warranty. 

The  damages  not  having  been  certainly  assessed  in  the  County  ' 

Court,  so  that  a  final  judgment  can  be  rendered,  the  judgment  is 
reversed  and  cause  remanded.  '     '  i 

Judgment  reversed.  ; 


I 


Evarts  v.  Middlebury. 

(58  Vt.  626.) 

Etidence  —  expert  —  as  to  Jwrse  slices. 

In  an  action  against  a  town  for  injury  to  a  horse  by  a  defect  in  a  highway  in 
the  winter,  the  defense  was  that  the  horse  was  improperly  shod.  The  shoes 
were  exhibited  to  the  jury,  and  a  witness,  a  blacksmith,  was  allowed  to  give 
his  opinion  that  they  were  put  on  for  summer  use  and  were  too  dull  for  win-  ' 

ter  use.    Held,  no  error. 

ACTION"  of  damages  for  injury  to  a  horse.     The  opinion  and 
head-note  show  the  facts. 

C,  F,  Eingsley,  for  plaintiff. 
/.  F.  Slade,  for  defendant. 

Barrett,  J.  In  this  case  the  court  does  not  find  occasion  or 
need  to  review  the  cases  involving  questions  as  to  expert  testimony, 
either  for  the  purpose  of  defining  such  testimony,  or  of  stating  the 
niles  to  which  it  is  subjected  in  application. 

To  the  extent  to  which  the  witness  testified  as  an  expert,  aa  ^\ve 
court  understand  and  construe  the  exceptions,    objection  s^^vjvS 
hardly  to  be  made  in  the  argument.     Plaintiff's  counsel  8eert\     K^ 
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regard  the  exceptions  as  presenting  the  witness,  testifying  as  an 
expert,  *' whether  the  horse  was  too  smoothly  shod  to  projierly 
manage  a  load  of  lumber  on  a  mountain  road."  The  court  regard 
the  witness  to  have  testified  in  his  character  of  a  blacksmith 
"accustomed  to  shoeing  of  horses,"  only  on  the  question  whether 
the  shoes  as  presented  had  been  prepared  for  summer  or  winter  use. 
It  is  agreed  that  the  shoes  were  properly  exhibited  in  eyidence.  It 
was  assumed  on  the  trial  and  not  questioned  in  this  court,  that  a 
different  caulking  of  shoes  is  practiced  for  summer  from  that  for 
winter  use.  This  was  familiar  to  the  witness  in  his  business  as  a 
blacksmith.  He  expressed  the  opinion  that  the  caulks  were  put 
on  for  summer  and  not  for  winter  use.  The  bile  of  the  objection 
is  in  what  follows,  "  that  they  were  too  dull  altogether  for  winter 
use. "  It  is  not  shown  that  he  was  asked  his  opinion  of  the  fitness 
of  the  shoes  at  the  time  and  place  of  the  accident,  or  that  he  ex- 
pressed any  opinion  on  that  subject.  We  understand  that  last 
clause  of  the  testimony  to  have  been  uttered  by  the  witness  byway 
of  description,  as  showing  the  difference  between  summer  and 
winter  shoes.  As  bearing  on  the  question  of  want  of  requisite  care 
on  the  part  of  the  plaintiff,  it  was  proper  to  show  whether  or  not 
he  had  made  any  preparation  for  such  use  of  the  horses  as  he  put 
them  to  at  the  time  of  he  accident.  There  were  the  shoes,  showing 
for  themselves.  Whether  plaintiff  was  chargeable  with  want  of 
care  in  that  respect  might  be  affected  by  what  had  foregone  ovL  Lis 
part.  The  season  having  ])assed  into  winter,  and  the  suifaoe  hav- 
ing changed  accordingly,  it  would  be  natural  and  sensible  to  inquire 
whether  the  shoes  had  been  changed  to  siccord  with  the  changed 
surfsiee  ;  and  if  it  should  be  found  tluit  they  had  not,  that  fact 
would  be  for  consideration  in  connection  with  the  exhibited  shoc^ 
in  passing  on  the  subject  of  ixiquisite  care.  If  it  had  appeared  that 
they  had  been  prepared  for  winter  use,  tlie  fact  of  the  dullness,  or 
any  insutfieiency  of  the  caulks  at  the  time  of  the  accident*  might 
have  a  very  different  consideration  as  bearing  on  that  subject  from 
what  it  would  ho  entitled  to  if  they  had  not  l)een  so  prepared. 

The  naked  fact  of  the  dullness  of  the  caulks  would  not,  nnder  ilio 
circumstances,  be  conclusive  on  that  subject.  The  circnmstanii's 
attending  sucli  dullness  might  be  necessary  in  order  to  have  it  a|» 
pear  whether  that  dullness  was  the  i-esult  of  negligence  in  that 
respect,  or  liad  come  to  pass  Avithout  such  negligence.  The  care  ri'- 
quired  in  thi^  cla^s  of  cases  is  such  as  prudent  men  are  accustome»l 


FEBRUARY  TERM,  1881.  709 

Spaalding  v.  Wakefield's  Estote. 

to  exercise  under  like  circumstances.  In  order  to  judge  on  that 
point,  something  more  than  the  mere  fact  of  dullness  might  be 
important.  How  did  that  condition  of  the  shoes  happen  to  exist 
at  that  time  ?' would  be  foremost  to  be  asked  by  most  men  charged 
with  the  duty  of  determining,  whether  it  was  in  the  exercise  of  the 
care  which  characterizes  prudent  men.  It  is  not  our  province  to 
evoke  error  in  the  trial  by  curious  criticism  or  conjectural  construe- 
tion.  So  it  is  repeated  that  as  this  court  understand  the  exceptions^ 
the  evidence  given  by  the  witness  does  not  fall  within  the  category 
to  which  the  objection  taken  and  urged  is  applicable,  viz.,  the  en- 
acting by  the  witness  what  it  is  the  sole  province  of  the  jury  to  do. 

Judgment  affirmed. 


Spauldino  v.  Wakefield's  Estate, 

(53  Vt.  600.) 

Executor  and  administrator — negligtnee. 

In  ptyment  of  three  legacies  of  $1,000  each,  an  executor  delivered  three  $1,000 
United  States  interest  bearing  bonds  worth  everywhere  $1,200,  each.  Held, 
negligence  for  which  he  was  liable,  although  the  bonds  had  been  appraised 
at  $1,000  each,  and  the  executor  was  informed  by  the  Probate  Court  that  he 
eoald  pay  them  out  at  the  appraisal  valuation. 

THE  head-note  and  opinion  show  the  facts.     The  estate  had  judg- 
ment below. 

R.  W.  Clark  and  Raskins  d-  Goodioin,  for  plaintiff. 

A.  Stoddard  and  Davenport  £  Eddy^  for  defendant. 

Ross,  J.  It  is  well  settled  that  the  measure  of  care  and  diligence 
which  an  executor  or  administrator  is  bound  to  bring  to  the  manage- 
ment and  closing  of  the  estate,  is  that  whicli  a  i)rudent  man  would 
exercise  under  like  circumstances.  However  mucli  of  good  faith 
and  honest  intention  lie  may  exercise  in  tlie  discharge  of  his  trust 
duties,  unless  he  also  exercises  this  degree  of  care  and  diligence,  aud 
the  estate  suffers  from  the  lack  of  it,  he  is  bound  to  make  tho  loss 
good  to  the  estate.     Measured  by  this  standard,  we  think,  the  A  V\N- 
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ery  of  a  11,000  U.  8.  5-20  bond,  worth  at  the  time  in  all  the  markets 
of  the  country  $1,200,  to  each  of  the  three  legatees  in  payment  of 
a  legacy  to  each  of  $1,000  was  negligence,  and  rendered  the  plaint- 
iif  liable  to  account  for  the  loss  to  the  estate.  We  cannot  yield  to 
the  claim  of  the  plaintiff's  counsel,  that  his  duty  was  dischargitl 
when  he  obtained  the  value  placed  upon  the  bonds  by  the  appraisers, 
or  the  amount  which  the  government  promised  to  pay  the  holder. 
The  very  fact  which  he  urges,  to  w-it :  that  such  obligations  were 
fluctuating  in  the  market,  bound  him  to  keep  informed  in  rt^ganl 
to  their  market  value,  and  to  use  the  diligence  of  a  prudent  man  to 
take  advantage  of  the  market,  and  realize  the  most  ]K>6sible  fur  tin* 
estate.  Nor  does  what  the  Probate  Court  told  the  plaintiff  at  all 
lessen  the  measure  of  care  and  diligence  he  was  bound  to  exerci.M' 
in  the  discharge  of  his  duties.  He  was  Iwund  to  know  the  law*, 
and  if  he  had  doubts  about  his  knowledge,  or  ability,  to  obtain 
accurate  knowledge  of  the  degree  of  care  and  diligence  which  In* 
was  bound  to  exercise,  he  should  have  declined  the  trust.  WTiat 
the  Probate  Court  told  him  would  have  an  niportant  bearing  \\\^>'a 
his  good  faith  in  the  transaction,  if  that  were  the  only  element 
entering  into  the  determination  of  his  liability.  As  these  bond- 
were  interest-bearing  securities,  the  plaintiff  was  properly  charjrci 
with  interest  on  the  amount  of  the  over-jMiyment  of  the  legacit>. 
Besides,  it  would  have  been  his  duty  to  have  exercised  this  sanir 
degree  of  care  and  diligence  to  have  kept  the  overplus  at  inten^^t. 
His  act,  which  occasioned  the  loss,  put  it  out  of  his  power  to  exercis** 
this  degree  of  care  and  diligence  in  placing  the  overplus  at  interest. 
[Omitting  a  minor  point.] 

Tfie  judgment  of  the  Count tf  Court  is  affirmed. 


Roberts  v.  Robertsox. 

(58Vt.6B0.) 

Deed  —  exception  —  reservation. 

A  deed  contained  a  specific  description  of  land  convejed,  and  oontaioed  thii 
clause:  '*  Said  J.  C.  Roberts  reserving  lots  sold,  Noe.  1,3,3....  83,  S3.* 
The  two  last  bad  not  been  sold.  Held,  that  they  did  not  pass,  the  clause  be- 
ing an  exception. 
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rpRESPASS  quare  clausum  fregiL     The  opinion  states  the  point. 
X     The  defendant  had  judgment  below. 

a  B.  S  G.  F.  Eddy,  for  plaintiff, 
Kiitredge  Haskins,  for  defendant. 

Powers,  J.  The  plaintiff  executed  to  the  defendant  and  others, 
on  the  5th  of  February,  1870,  a  deed  of  certain  land,  adjoining  the 
cemetery  in  Putney,  with  full  covenants. 

The  deed  contains  a  specific  description  of  the  land  conveyed, 
and  contains  also  this  clause  :  "  Said  J.  C.  Roberts  reserving  lots 
sold,  Nos.  1,  2,  3 ....  32,  33,  "  —  in  all  29  lots,  designated  by  num- 
ber like  the  foregoing.  The  plaintiff  now  claims  title  to  lots  32  and 
33  under  the  clause  above  quoted.  The  defendant  claims  that  the 
plaintiff  excepted  from  his  deed  such  lots  only  as  he  had  in  fact  sold, 
and  that  lots  32  and  33,  having  in  fact  never  been  sold,  passed  to 
the  grantees  in  said  deed.  The  word  "  reserving,  "  used  in  the 
deed  in  strict  sense  means  excepting. 

The  office  of  an  exception  in  a  deed  is  to  take  something  out  of 
the  thing  granted  that  would  otherwise  pass,  while  a  reservation 
creates  in  favor  of  the  grantor  some  new  right  out  of  the  tiling 
granted  which  was  not  before  in  esse.  The  terms  however  as  used 
in  deeds,  are  often  treated  as  synonymous  ;  and  words  creating  an 
exception  are  to  have  effect  as  such,  although  the  word  reservation 
is  employed.  In  this  case  the  grantor  undertook  to  withdraw  from 
his  grant  certain  lots  ;  and  his  language  is  to  be  construed  as  an 
exception.  The  same  rules  of  construction  apply  to  an  exception 
in  a  deed  as  govern  the  grant  itself.  Indeed,  the  books  treat  of  an 
exception  upon  tlie  theory  that  it  is  a  regrant  by  the  grantee  to  the 
grantor  of  the  estate  described  in  the  exception. 

It  is  a  fundamental  rule  that  deeds  shall  be  construed  in  a  way 
to  effectuate  the  intent  of  the  parties.  If  upon  the  whole  instru- 
ment the  estate  intended  to  be  conveyed  can  be  ascertained  with 
convenient  certainty,  a  further  inconsistent  or  untrue  description 
of  it  will  be  disregarded.  Falsa  demonstratio  nan  nocet.  Many 
illustrations  of  this  rule  are  found  in  the  reported  cases.  Thus,  a 
deed  of  all  A.'s  interest  in  lot  No.  7,  which  was  conveyed  to  A.  by 
B.f  when  in  fact  A.'s  title  came  from  0.  instead  of  B.,  was  held  to  con* 
vey  A.*fl  interest  in  lot  7.  Hathaway  v.  Juneau,  15  Wis.  264.    '^^ 
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evident  intent  of  tlie  deed  was  to  convey  A/s  interest  in  lot  No.  7. 
The  origin  of  A.'s  title  was  mere  matter  of  description  of  the  inter- 
est intended  to  be  conveyed  and  hence  was  disregarded.  In  tSmith 
V.  Strongy  14  Pick.  128,  the  deed  described  certain  pieces  of  land 
by  numbers  "m  the  Boston purchase,^^  among  which  were  the  lote 
in  question,  Nos.  15  and  43.  These  lots  in  fact  were  not  in  the 
*' Boston  purchase,"  but  north  of  it;  nevertheless  they  were  held 
to  have  passed,  on  the  ground  that  the  specific  designation  of  the 
lots  by  number  controlled  the  general  description  as  to  their  loca- 
tion. In  Doe  v.  Boufie,  5  C.  B.  422,  the  testator  devised  certain 
property  to  his  ^  dear  wife  Caroline^  His  lawful  wife  Mary  was 
living  at  his  death;  but  he  had  gone  through  the  ceremony  of 
maiTiage  with  another  woman  named  Caroline,  who  was  living 
with  him  at  liis  decease.  The  words  '  dear  wife  ^  were  false  as 
applied  to  Caroline,  and  were  in  strictness  only  applicable  to  Man'. 
The  court  held  that  Caroline  took  the  estate  devised,  as  she  was 
specially  named  us  devisee;  and  the  words  ulear  wife'  would  l)e 
treated  as  false  demonstration. 

In  all  cases  the  inquiry  is:  Is  there  a  gmut  of  a  s})ecific  thing  ? 
if  so,  the  addition  of  an  untrue  circumstance  attending  it  shall  not 
defeat  the  grant.  Tiie  description,  so  far  jis  it  is  false,  is  treated  as 
applicable  to  no  subject  at  all;  so  far  as  it  is  true,  as  applicable  to 
one  subject  only.  Morrell  v.  FisJier,  4  Exch.  604 ;  Webber  v. 
Stanley,  16  C.  B.  (N.  S.)  755. 

Here  lots  32  and  33  are  described  as  lots  sold*  If  the  grantor 
had  said,  '^I  except  all  the  lots  heretofore  sold,"  and  had  added 
nothing  more  by  way  of  description,  the  reasoning  of  the  defend- 
ant would  be  sound.  The  exception  then  would  cover  only  such 
lots  as  had  in  fact  been  sold.  But  the  plaintiff  specially  ennIDe^ 
ates  the  lots  excepted  from  his  grant,  and  describes  them  by  num- 
ber, the  only  pnicticable  way  in  which  such  lots  can  be  described. 
The  false  circumstance  that  they  were  sold,  added  to  the  certain 
description  given,  must  be  disregarded. 

Judgment  reversed,  and  judgment  for  plaintiff  for  three  dollars 
damages  and  costs. 

Judgment  reversed. 
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,     (53Vt.6M.) 

Witness  —  immunity  from  proeess  —  contempt. 

A.,  A  resident  of  New  York,  had  pending  in  a  Vermont  County  Coort  a  suit 
in  the  name  of  another  person  against  B.,  and  came  into  Vennont  for  the 
sole  purpose  of  testifying  in  said  suit,  and  was  a  material  witness,  and  as 
sach  and  as  party  plaintiff  in  interest  was  in  attendance  at  the  trial.  Within 
twenty  minutes  after  A.  left  the  court  room,  B.  caused  a  summons  to  he 
served  on  him  in  a  suit  in  B.*s  favor  against  A.,  returnable  before  a  Ver- 
mont justice  of  the  peace,  for  substantiaily  the  same  claim  B.had  pleaded  in 
defense  to  the  suit  against  him  by  A.  Held,  that  6.  was  guilty  of  contempt 
of  court,  and  an  order  was  made  committing  him,  unless  he  discontinued 
said  suit  brought  by  him.     {See  note,  p,  717.) 

rpHE  opinion  states  the  case. 

E.  J.  Ormsbee  and  A.  F,  Walker,  for  petitioner. 
J.  J.  Wilson,  for  petitionee. 

Vbazey,  J.  William  W.  Healey,  of  Danville,  N.  Y.,  a  man 
of  financial  responsibility  and  good  standing,  beciime  by  purchase 
the  owner  of  two  promissory  notes — one  c^gainst  the  defendant 
Howe,  and  another  against  another  party,  both  residents  of  Ver- 
mont. These  notes  not  being  paid  when  due,  Healey  sent  them 
to  the  petitioner,  Ormsbee,  an  attorney,  for  collection;  and  he 
brought  suit  on  thefh  in  his  own  name,  but  for  the  benefit  of  Hea- 
ley; and  these  suits  were  pending  and  came  on  for  trial  in  this 
court  at  the  September  Term,  1880.  Healey  was  a  material  wit- 
ness in  said  suits,  and  was  in  attendance  at  tlie  said  trial  as  a  wit- 
ness, and  as  the  ixirty  plaintiff  in  interest,  though  not  in  name; 
and  testified  as  such  witness,  and  Avas  in  tlie  State  for  no  other 
purjwse.  The  trial  of  said  cause  was  had  on  the  forenoon  of  the 
12th  day  of  October;  and  within  twenty  minutes  after  said  Healey 
left  the  court-room  after  so  testifying,  and  Avithiii  a  few  rods  of  it, 
and  while  on  his  v/ay  to  his  hotel,  and  before  a  decision  had  been 
rendered,  and  before  the  leaving  of  any  train  by  which  said  Uea^®? 
could  have  returned  to  his  home  in  the  State  of  New  Yo^V  VJ^^ 
Vol.  XXXVIII -90  ' 
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defendant  Howe,  through  his  attorney,  caused  process  of  summon* 
to  be  seiTed  on  Healey  in  a  suit  in  favor  of  the  defendant  against 
Healey,  returnable  before  a  justice  of  the  jjeace  in  Sharon,  Windsor 
county,  on  the  1st  day  of  November,  1880,  demanding  *'200  dam 
ages  for  an  alleged  conspiracy,  the  same  as  alleged  in  the  defendant V 
plea  in  said  cause  in  this  court.  Whereupon  this  petition  was  brought 
charging  the  facts,  and  motion  was  made  that  this  court  take  noticT 
of  the  same  as  of  a  contempt  of  this  court. 

It  has  long  been  a  well-settled  rule  of  law  that  all  ]>ersons  wiio 
have  any  relation  to  a  cause  which  calls  for  their  attendance  in  court, 
and  who  attend  in  the  course  of  that  cause,  though  not  compelled 
by  process,  are  for  the  sake  of  public  justice  i)rotected  from  arrest 
in  coming  to,  attending  upon,  and  returning  from  the  court.  Tidd 
Pr.  196 ;  1  Greenl.  Ev.,  §§  316,  317,  318,  and  cases  cited.  This 
protection  is  granted  for  the  sake  of  public  justice. 

The  question  has  often  been. raised  whether  the  remedy  would  be 
the  absolute  setting  aside  of  the  process  in  case  of  arrest,  or  in  other 
words,  whether  the  immunity  extends  to  process  of  summons.  In 
case  of  a  resident  suitor  or  witness,  the  authorities  differ.  In  tbt- 
case  of  a  non-resident  suitor  or  witness,  the  weight  of  authority  i* 
to  the  effect  that  the  immunity  is  absolute  from  the  service  of  any 
process,  unless  the  case  is  exceptional.  Person  v.  Grier,  66  X.  Y. 
124 ;  8.  c,  23  Am.  Rep.  35  ;  Norris  v.  Beach,  2  Johns.  294 ;  iSi»- 
ford\»  Cfiase,d  Cow.  381 ;  Hopkins  \.  Cobtirn,  1  Wend.  292;  Seaver 
V.  Robinson,  3  Duer,  622;  Merrill  v.  George,  23  How.  Pr.  331 ;  Van 
Lieuw  V.  Johnson,  not  reported,  but  referred  to  in  Persony.  Grier, 
supra  ;  Bridges  v.  Sheldon^  7  Fed.  Rep.  36  ;  Halsey  v.  Stewart,  1 
Southy,  366  ;  Miles  v.  McCullovgh,  1  Binn.  77.  In  BalVs  case,  1 
Tyler,  274,  the  court  say  that  a  writ  of  protection  which  neither 
establishes  nor  enlarges  the  privilege,  but  merely  sets  it  forth  and 
commands  due  respect  to  it,  suspends  all  civil  process.  In  the  above 
causes  and  others  the  proposition  is  announced  in  various  fonn>. 
but  in  substance,  that  this  immunitv  is  one  of  the  necessities  of  the 
administration  of  justice.  The  language  of  Wheeler,  J.,  in 
Bridges  v.  Sheldon,  supra,  is  :  "A  party  who  could  not  attend  t«» 
his  suit  without  being  liable  to  such  service  would  be  under  personal 
restraint  from  which  those  engaged  in  the  administration  of  justict* 
have  a  right  to  be  free."  In  Persons.  Grier ^  Allex,  J.,  says: 
'*  Courts  would  often  be  embarrassed  if  suitors  or  witnesses,  while 
attending  court,  could  be  molested  with  process.     Witnesses  might 
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be  deterred  and  parties  prevented  from  attending ;  and  delays  might 
ensue  and  injustice  be  done."  In  Sanford  v.  Chase,  the  court  say  : 
'*The  privilege  of  a  witness  should  be  absolute." 

The  provision  of  our  statute  is  :  '•  Any  party  or  witness  *  *  * 
shall  not  be  liable  to  be  arrested  or  imprisoned  or  detained  *  *  *." 
Has  this  limited  the  power  of  the  court  to  interfere  ?  It  seems  to 
me  not.  As  stated  by  Wheeler,  J.,  in  Bridges  v.  Sheldouy  supra, 
iind  in  other  cases  *'  this  privilege  Arises  out  of  the  authority  and 
dignity  of  tlie  court  where  the  cause  is  pending,  and  protection 
u^Oiinst  the  violation  of  the  privilege  is  to  be  enforced  by  that  Court 
and  will  be  respected  by  others."  HursVs  case,  4  Dall.  387.  He 
also  says:  **The  proceeding  rests  upon  the  idea  that  what  was 
done  was  a  contempt  which  the  court  should  punish."  In  Tliinder 
v.  Williams,  4T.  R.  3??,  it  is  said  that  the  discharge  of  the  party 
privileged  is  founded  on  the  contempt  of  the  court  by  arresting 
him  while  giving  his  necessary  attendance  upon  it.  It  is  deemed 
as  a  contempt  to  serve  process  upon  a  witness,  even  by  summons^ 
if  it  is  done  in  the  immedigfte  or  constructive  presence  of  the  court 
upon  which  he  is  attending.  1  Greenl.  Ev.,  §  316  ;  Coley,  Hawkins, 
Andrews,  275  ;  Blight  v.  Fisher,  1  Pet.  C.  C.  41 ;  Miles  v.  McCuU 
lough,  supra  ;  see  also,  Montagu  v.  Harrison,  91  Eng.  Com.  Law 
(3  C.  B.  K  S.),  291. 

The  act  of  Howe  would  have  been  a  plain  disobedience  of  the 
order  of  this  court  if  it  had  caused  a  subpoena  to  be  served  upon 
Healey  and  had  given  him  a  writ  of  protection.  The  case  stands, 
as  before  shown  by  the  authorities  cited,  precisely  the  same  without 
such  subpcena  and  writ.  The  pi"otection  does  not  depend  upon 
tiic  writ.  It  grows  out  of  the  privilege  which  the  law  has  estab- 
lislied.  It  constitutes  a  continuing  order.  Moreover  it  has  been 
lield  that  punishment  of  a  party  for  contempt  is  sometimes  a  reme- 
dial process  to  which  the  opposite  party  is  entitled,  though  it  may 
not  be  necessary  for  the  vindication  of  the  authority  of  the  court. 
Howard  v.  Durand,  36  Ga.  346. 

Our  statute  was  enacted  before  imprisonment  for  debt  was 
abolished,  and  when  service  bv  arrest  was  common.  It  was  not 
intended  to  restrict  the  rights  of  courts  to  punish  for  contempt  or 
proxx?rly  protect  the  administration  of  justice.  In  the  exercise  of 
the  power  vested  in  courts  to  punish  for  contempt,  they  should 
proceed  with  great  caution,  and  especially  in  a  case  of  this  kind, 
with  a  view  to  promote,  not  defeat  justice. 
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Under  tlie  law  as  established  in  Xew  York,  the  State  of  the  resi- 
dence of  HeaJey,  a  resident  of  Vermont  being  in  that  State  under 
the  circumstances  that  Healey  was  here,  would  be  absolutely  pro- 
tected. Person  v.  Grier,  supra.  While  the  jiarties  were  trying  in 
this  court  the  very  issues  that  would  be  involved  in  the  justice  suit, 
and  when  Healey  was  here  for  the  sole  puqwse  of  testifying  in  this 
court,  Howe  seized  upon  the  opportunity  to  entangle  him  in  further 
litigation  upon  the  same  question  before  another  court  in  a  distant 
pai-t  of  the  State.  It  is  difficult  to  see  how  this  would  promote 
justice  or  to  see  any  otlier  purpose  than  to  haniss  and  annoy  Uealey^ 
It  does  not  appear  that  Howe  has  not  had  his  day  in  court  fairly, 
or  that  he  has  not  had  all  the  benefit  which  the  law  can  give  him, 
or  even  that  he  could  reasonably  expect  a  different  result  before  an- 
other just  court.  Upheld,  his  proceeding  would  tend  to  deter 
witnesses  from  coming  here  from  another  State  to  testify.  Its 
tendency  generally  would  be  to  obstruct  the  administration  of 
justice.  Healey  had  a  right  to  be  here  unmolested  by  such  process 
not  on  his  own  account,  but  because  the  privilege  is  established  in 
law  in  order  that  courts  may  not  be  obstructed  in  the  administra- 
tion of  justice.  As  stated  in  some  of  the  earlier  cases,  the  privilege 
of  the  witness  was  not  considei-ed  the  privilege  of  the  person  attend- 
ing, but  of  the  court  which  he  attends.  Cameron  v.  Lighifootf  2 
W.  Bl.  1190.  Healey 's  presence  Avas  deemed  essential,  and  so  far  as 
appears  was  essential  to  a  just  determination  of  the  canse.  No 
proper  motive  seems  to  have  inspired  Howe's  act,  but  the  reverse. 
The  authorities  cited  above  and  other  cases  establish  that  the  ser- 
vice upon  Healey  was,  under  the  circumstances,  an  act  in  contempt 
of  this  court.  Whether  regarded  as  an  act  in  violation  of  the 
order  of  the  court,  or  as  an  act  interfering  Avith  the  admiinistration 
of  the  court,  it  was  not  essential  in  order  to  be  a  contempt  that  it 
be  done  in  tlie  immediate  presence  of  the  court.  See  authoritie> 
Hupra ;  also  CJiildersoji  v.  JJarrefl,  11  East,  439;  2  Bl.  1,  113; 
Gibb's  caso,  K.  B.  308;  Daois  v.  Sherron,  1  Cr.  C.  C.  287;  Ook 
v.  Hawkins.  Str.  1094;  2  Bish.  Cr.  L.,  §  252. 

If  the  writ  luid  l)ocn  made  returnable  to  this  court,  where  the 
former  motion  was  pending,  it  would  have  been  dismissed  on  mo- 
tion. The  court  would  not  have  taken  jurisdiction  of  a  party  whose 
rights  were  thus  invaded.  It  would  be  in  effect  a  withdrawal  of 
the  shield  and  protection  which  the  law  uniformly  gives  to  wit- 
nesses.    As  the  court  cannot  exercise  authority  directlv  over  the 
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justice  case,  it  ought  to  apply  the  only  remedy  left,  which  is  to 
punish  Howe  for  his  contempt. 

It  is  therefore  adjudged,  that  unless  the  defendant  Howe  dis- 
continues said  justice  suit  at  the  next  term  of  Windsor  County 
Court,  to  which  it  has  l>een  appealed,  he  pay  a  fine  of  $30  to  the 
clerk  for  the  State  of  Vermont,  and  he  be  committed  until  said 
order  be  complied  with  and  said  suit  discontinued. 

Order  affirmed, 

NoTB  VT  TBB  Reporteb.—  This  topic  has  been  recently  considered  In  New  Jenej,  In 
Duncan  ▼.  MUUr^  8  Yroom.  182,  It  was  held  bj  the  Supreme  Court,  that  a  party  to  a  suit  in 
chancery,  who  retiides  in  another  State  and  comes  into  this  State  to  give  testimony  in  his 
own  behalf  before  a  master  in  cliancery,  is,  while  necessarily  attending  before  the  master 
and  going  to  and  returning  from  the  place  where  such  examination  is  held,  privileged 
from  the  service  of  a  summons  in  a  civil  cause,  without  any  subpoena  ad  ttmtijlcandum 
being  served.'  The  court  said:  *'  A  i)arty  to  a  suit  while  necessarily  going  to,  staying  at, 
or  returning  from  court,  is  privileged  from  the  service  of  a  smmmons  or  capias  In  a  civil 
cause.  HaUeu  ▼•  Stewart^  I  South.  806.  The  place  at  which  the  party  attends  is  not 
material.  The  privilege  extends  to  attendance  before  any  tribunal  or  officer  before 
whom  proceedings  necessary  in  the  trial  or  hearing  of  the  cause  are  had,  as  before  an 
arbitrator  appointed  by  rule  of  court,  a  master  of  chancery  or  on  the  execution  of  a  writ 
of  inquiry.    2  Taylor  on  Ev.,  {  laos. 

"It  was  insisted  that  the  examination  of  witnesses  on  the  part  of  the  defendants 
having  been  cloiied,  except  as  to  the  examination  of  this  defenduit,  and  no  other  proceed- 
ings being  had  before  the  master  on  that  day,  the  privilege  of  the  defendant  was  not  that 
of  a  party, but  merely  as  a  witness,  and  that  therefore  process  of  subpoena  was  necessary 
for  his  protection. 

*'  In  Rngen  v.  BuXUtck^  8  K.  J.  L.  510,  it  was  held  on  the  language  of  the  statute,  that 
sabpoeoa  served  was  necessary  to  secure  the  privil^pe  of  a  witness  from  arrest  daring 
his  aUendanoe  in  court.  Elsewhere,  it  has  been  decided,  and  I  think  on  better  reason, 
that  on  a  volontary  attendance  in  good  faith,  by  a  witness  without  subpoena,  the  witness 
is  privileged.  WaHptyU  v.  AUxandtr^  8  Doug.  45;  1  Green,  on  Ev.,  {  86.  Especially  so 
where  the  witness  resides  in  another  State  and  is  under  no  l^^al  compulsion  to  obey  the 
prooen  of  courts  in  this  State. 

**  It  would  be  an  idle  ceremony  for  a  party  to  sue  out  process  of  subpoena  for  himself 
to  give  testimony  in  his  own  behalf.  His  attendance  for  that  purpose  is  an  attendance  as 
a  party  in  a  proceeding  connected  with  the  trial  of  the  cause,  and  as  such,  he  is  exempt 
fn>ni  service  of  summons." 

Precisely  the  same  was  heU  by  the  vice-chancellor  In  Jones,  v.  FmiUiW,  4  Stew.  (31  X. 
J.  Eq.)  81L  The  court  said:  *'The  Supreme  Court,  In  1800,  decided  that  according  to  the 
rule  prescribed  bT  oar  statute  (Rev.  p.  880, 1 15),  a  witness  was  not  entitled  to  immunity 
from  arrest  while  attending  court,  unless  his  attendance  was  In  obedience  to  process  of 
sobpoena.  BoQert  v.  Builoek,  8  N.  J.  L.  517.  The  witness  who  claimed  immunity  in  that 
case  was,  undoubtedly,  I  think,  a  citizen  of  this  State,  and  as  such,  amenable  to  the 
pi-ocesa  of  our  courts.  If  the  fact  had  been  otliorwiso,  it  was  quite  too  important  to  have 
escaped  mention  by  the  learned  reporter,  wha  was  a  member  of  the  court  which 
decided  the  case.  I  think  it  may  therefore  well  bo  doubted  whether  in  a  case  like  the 
present,  where  the  witness  is  not  bound  to  obey  the  process  of  the  courts  of  this  State,  and 
whose  attendance  cannot  be  compelled  by  comjfulsory  means,  and  if  procured  at  all, 
must  be  voluntary,  it  would  be  held  that  attendance  in  obedience  to  process  Is  necessary 
to  immunity .  An  absurd  purpose  should  not  be  imputed  to  the  legislature.  They 
certainly  did  not  intend  to  deprive  the  suitors  of  this  State  of  the  testimony  of  witnesses 
residing  In  foreign  Jurisdiction.s:  nor  can  it  be  supposed  that  they  Intended  to  send  the 
writs  of  our  courts  into  Jurisdictions  where  they  would  be  entitled  to  no  more  force  than 
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Ko  much  blank  paper.  In  my  view,  it  is  much  more  reasonable  to  conclude  they  simply 
meant  that  process  should  be  used  within  our  own  jurisdiction,  where  it  is  entitled  to  com- 
mand respect  and  obedience.  Much  the  same  view  lias  already  been  expressed  by  Ur. 
Justice  DKPrE.  in  Durnfun  v.  MUUr^  8  Vr.  ISi. 

*'  But  thLs  case  presents  a  much  more  important  question  than  a  question  of  priTQege  to 
the  witness.  Was  not  the  arrest  an  invasion  of  the  prerogative  of  this  court?  It  is  the  un- 
doubted right  of  every  tribunal  intrusted  with  the  determination  of  questicms  of  fact,  to 
compel  the  attendance  of  witnesses,  and  to  hold  and  control  them  until  the  purposes  of 
their  attendance  are  fully  accomplished.  This  power  is  absolutely  indispensable  to  the 
discharge  of  their  functions.  The  witness  in  this  case  had  not  been  diaduurned,  and 
although  his  examination  had  been  completed,  his  further  attendance  had  not  been  dis- 
I^ensed  with.  His  further  examination  might  have  become  necessary  for  the  correction  of 
his  testimony,  or  to  supply  an  omission  arising  from  the  inadvertence  of  oonnael.  Until 
discharged  by  the  court  he  was  subjeet  to  its  order,  and  his  arrest  withdrew  him  from  the 
power  of  the  court  at  a  time  when  it  had  a  right  to  his  presence,  and  while  his  actual  at- 
tendance before  the  court  might  have  been  necessary  for  the  due  administration  of  justice. 
The  fact  that  the  court  was  not  actually  in  session, when  the  arrest  was  made,  is  quiti^ 
immaterial;  the  decisive  fact  is  the  witness  was  arrested  wliile  he  was  in  attendance 
before  the  court,  and  while  he  was  subject  to  its  power  and  entitled  to  its  protection.  In 
the  interim  between  the  adjoummeut  from  one  day  until  the  next,  the  court  does  not  lose 
its  power  over  those  who  have  attended  before  it  as  witnesses  and  have  not  been  dis- 
charged; nor  does  an  adjournment  so  far  withdraw  the  protection  of  the  court,  that  in  the 
interval  an  unscrupulous  suitor  may  punish  thorn  by  arrest,  for  giving  evidence  against 
him,  or  prevent  them  by  the  same  means  from  giving  evidence  which  he  fears  may 
prejudice  him.  If  such  obstruction  to  tlie  course  of  justice  were  tolerated,  because  the 
court  was  impotent  to  remove  them,  its  administration  would  soon  be  impossible. 

**  Unless  the  courts  can  give  immunity  from  arrest  to  those  who  appear  before  them  Co 
testify,  and  free  them,  at  least  while  assisting  in  the  administration  of  justice,  from  every- 
thiniT  like  terror  and  intimidation,  their  power  i:^  not  adequate  to  the  full  discharge  of  the 
duties  with  whicli  they  are  charj?ed.  This  prerogative  was  said  by  Juclf^e  Kavb  to  be 
founded  in  the  necessities  of  judicial  administration,  and  he  held  even  the  .«erricp  of 
a  summons  on  a  person,  who  hod  attended  before  him,  as  an  invasion  of  it,  and  set  the 
writ  aside.  His  judgment  was  approved  by  Chief  Justice  Tinet  and  Justice  Gsiut. 
Parli'ir  v.  JLitchkijw^  1  Wall.  Jr.  289.  Many  cases  might  bo  cited  in  support  of  the  power. 
I  refer  to  those  only  which  are  almost  precisely  analogous.  NinTls  v.  Bcach^  S  Johns.  JM; 
Dixon  v.  Ely,  4  Edw.  Ch.  557;  Scarcr  v.  Rtthiumu,  8  Duer,  flSi. 

**  The  petitioner  was  examined  under  nn  order  opening  the  testimony  in  this  case,  and 
giving  the  defendant  leave  to  examine  the  petitioner  and  one  other  witness,  for  the  pur* 
pose  of  proving  certain  newly-discovered  facts.  The  order  directed  the  witoesses  to  be 
examined  in  open  court.  The  nature  of  the  evidence  proposed  to  be  offered  rendered  it 
highly  important  that  its  production  should  be  controlled  by  the  court.  Had  the  peti- 
tioner been  aware  that  he  was  liable  to  arrest,  and  for  that  reason  had  refused  to  come 
here  without  an  order  giving  him  safe  conduct,  there  can  be  no  doubt  it  would  have  been 
granted .  The  power  and  duty  of  the  court  in  this  respect,  I  think,  are  clear.  It  i&  true, 
such  protection  was  neither  solicited  nor  extended  in  advance  of  his  coming  ;  but  will  it 
be  consistent  with  the  dignity  and  justice  which  should  alwajrs  characterize  judicial  con- 
duct, to  refuse  to  give  him  now,  because  we  have  his  testimony,  the  protection  we  would 
have  extended  to  him  to  get  his  testimony  if  it  hod  been  asked  for  in  advance  ?  I  am  very 
decidedly  of  opinion  it  will  not. 

*'  Tlie  question  presented  by  this  inotirm  was  one  of  such  great  practical  importance.  In 
view  of  the  nisi  priiitt  character  of  hearings  before  the  vice-chancellor,  that  I  thought  it 
ouglit  not  to  Ije  decided  without  consultation  with  the  chancellor ,  and  I  accordingly  laiil 
it  before  him.  I  am  gratified  to  be  able  to  state  that  he  fully  concure  in  the  oplnkm  that 
the  arrest  of  the  i)etitioner  was  unlawful,  and  that  he  must  therefore  be  dlscharirKl.'* 

To  JnneA  v.  Kiuuu*i*,  Mr.  Stewart,  the  reporter,  appends  a  note  from  which  we  niak«» 
the  following  extracts  : 

*  *  That  a  party  to  a  suit  or  a  witness  is  privileged  from  arrest  while  In  attendance  thervMii 
and  going  and  reruming,  see  cases  cited  in  1  Chit.  Arch.  Q.  B.  780;  1  Tidd*s  IV.  1«:  ! 
Oreenl.  on  E v..  Bft  310-318;  I  Whart.  on  Ev.,  §  389 ;  2  Phil,  on  Ev.  (nh  Am     H      sai 
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Besides  thes^the  following  instances,  where  such  privilege  was  recognized,  may  be  noticed. 
Where  the  arrest  was  made  at  a  subsequent  term  to  which  plaintifTs  cause  had  been  cim« 
Unued,  Cnm.  v.  HuQgeford,  9  Pick.  257 ;  Smyihe  ▼.  Ba»t/»,4  Dall.  3a» ;  while  a  defendant 
was  returning  from  an  appearance  to  a  halbeaa  wrpus  issued  from  a  Federal  court,  and 
another  habecu  r/*rpiM,  issued  from  a  State  court,  was  served  on  her  {Evert^s  case,  8  Disn. 
33;  see  Rex  v.  DeUval,  3  Burr.  14J4;  Re£  ▼.  Blake,  3  Nev.  &  M.  312) ;  a  service  of  a 
subpoena  to  answer  a  bill  in  chancery  on  a  witness  attending  another  cause  Martin  v. 
fSamsfy,  7  Humph.  2a0  ;  after  one  arrest  and  bail  given  thereto  Clarke  v.  Simpson^  1  Mc- 
MxiU.  280  ;  althouj^h  the  second  arrest  was  in  another  county,  Sadler  v.  Raj/^  5  liich.  5*^  ; 
while  attending  a  reference  before  a  master  In  vacation,  Vincent  v.  Wati*on,  I  Rich,  194; 
Hwide»m  v  Prii:r,  9  Phila.  65  ;  while  attending  from  another  State,  to  hear  an  argu- 
ment in  his  own  case  in  the  Court  of  Appeals,  Pell^s  case,  1  Rich.  197;  while  attending  a 
ailt  in  the  Oimnion  Pl(%as,  Harris  v.  Qranthamt  Coxe,  14:2 ;  after  an  insolvent  discharge, 
and  while  returning  from  a  session  of  the  court,  under  a  notice  from  the  plaintiff, 
Riehardnv.  <ior>ri«o/i,  2Va.  Cas.  881  ;  while  defendant  was  returning  home  from  attend- 
ance on  a  suit,  llammcrnktikl  v.  Rose,  7  Jon^  623 ;  or  coming  voluntarily  to  attend  it, 
SoUttnim  V.  Undrrhtll,  1  Camp.  229  ;  or  coming  to  court  under  a  subpoena,  Dtchcrnvrn's 
case.  3  Harring,  517  ;  or  voluntarily  attending  from  another  State,  liallintjer  v.  EUiott,  73 
N.  C.  596  ;  May  v.  S'lumway^  16  Gray,  83 ;  Th/tmpsfm'H  case,  123 Mass.  42^ ;Pcn»)n  v.  PartUe, 
6  Hun,4rr,  66  X.  Y.  124  ;  Juneau  Dank  v.  McSpedan,  5  Biss.  (:4  ;  Brett  v.  Broini,  13 
Abb,  Pr.  N  S.  295  ;  even  where  both  parties  were  non-residents,  Hencgar  v.  Sixiiujler^  29 
Ga.  217  ;  attending  a  police  court  as  a  prosecutor,  Montague  v.  Harrifum,  3  C.  11.  (N.  S.) 
283  ;  or  the  execution  of  a  writ  of  inquiry,  Walterii  v.  Re  '.^,  4  Moore,  31  ;  after  a  plaintiff's 
bill  had  been  dismiK^ed,  Andretc'n  v.  Waitmi^  1  McX.  &  O.  3S0  ;  attending  the  registrar's 
office  with  his  solicitor,  to  settle  the  terms  of  a  decree,  Newton  v.  Ankcir^  6  Hare,  319  ;  or  as 
a  witness  before  a  registrar  in  bankruptcy.  Ex  parte  v.  Burt^  2  M.  D.  &  I>eCt.  im  ;  a  husband 
of  a  petitioner,  who  ought  to  have  been,  but  wa*?  mt  a  party  to  the  caus<*,  Kt  jyarte 
Britten.  A  Jur.  943 ;  1  Mon  D.  Ss  D.  27S  ;  a  bankrupt,  during  the  forty  days  allowed  for  his 
examination,  Kr  parte  HeMty,  1  Dea.  &  Ch.  16  ;  Ex  parte  Danlevj,  7  Vos.  317  ;  KiniltalVA 
case,  3  Ben.  3S ;  2  Bank.  Reg.  114;  a  defendant  attending  a  master  und<>r  a  warrant  to  pro* 
duce  papers,  Frank! ijn'r.  Calqhoun^  1  Madd.  580  ;  SUigier  v.  Birch,  9  V^s.  69  ;  attending  a 
motion  against  him,  Bt'onUey  v.  JhpHamU  5  Ves.  2;  or  before  an  arbitrator,  M*Kirc  v. 
Bo  tth,  3  Ves.  3.'jO  ;  a  common  councilman  summoned  by  the  mayor  of  ths  corporation  to 
attend  an  election  ordered  by  mandamus,  Nlxnn  v.  Burt,  T  Taunt.  ^AZ. 
«  **  As  to  what  constitutes  an  attendance  :  Merely  being  a  suitor  at  the  time  of  arrest  is 
not  sufficient,  Grajfy  ^4|/rM,  Tappan  104  ;  a  party  while  dining  in  the  evening,  after  at- 
tending his  cause  all  day  in  court,  is  exempt.  Light  foot  v.  Camcrtm,  2  W.  BI.  1113 ;  JV'cir- 
luul  V.  HarlaiuU  8  Scott,  70  ;  Atty-Gnn.  v.  Skinnen*  Co.,  8  Sim.  3*.T ;  a  i)laintiff  waiting  in 
the  vicinity  of  the  court  for  his  cause  to  be  called,  ChUdernton  v.  Harrrtt,  U  Rist439  : 
Walker  V.  Wchh,  3  Anst.  941  ;  Ex  ixirte  Hurst,  1  Wash.  C.  C.  183  :  waiting  redrundo,  in 

a  picture  shop  or.  the  way,  not  an  unreasonable  time  (Luntly  v. ,  1  Cr.  &  M.  5T!)); 

going  into  a  tailor-shop  on  his  way  home,  (Pitt  v.  Coi}mb!*,  3  Nev.  &  M.  21-.?j  ;  during  a  deten- 
tion of  a  month  as  a  witn(»ss  before  a  master,  Brtywn  v.  McDermott,  2  Ir.  Eq.  :i:iS  ;  Burk 
V.  HigginM^  2  Hogan,  110  ;  Qihhs  v.  Philltpsftn,  1  Huss.  &  M.  19  ;  during  an  adjournment 
of  the  examination  by  the  master  (Ex  jxirte  Temple,  2  Ves.  &  B.  895  ;  Spender  v.  Neu'ton, 
6Ad.  &E1.  021;  Ex  parte  Rtitt^cll^  t  Rose,  278)  ;  a  party  going  into  another  county  to 
attend  the  taking  of  a  deposition,  in  a  suit  pending  although  he  afterward  determined 
not  to  have  it  taken  (WeVierill  v.  Seltztnger,  1  Miles  337)  ;  coming  into  town  several  days 
before  his  case  was  likely  to  be  heard  (E^:  parte  TUlotson,  3  Stark.  470  ;  Pcrssf,  v.  /Vr»«e, 
&  H.  of  L.  Ofts.  671). 

**  The  following  are  instances  where  a  plea  of  privilege  was  overruled  :  Where  the  wit- 
ness* attendance  was  voluntary  (HardetiJyrook's  case,  8  Abb.  Pr.  4Vi) ;  on  service  of  a 
summons  merely,  without  an  arrest,  {Hopkins  v.  Coburii,  1  Wend.  292;  Pollard  v. 
Uni/tn  Pac.  R.  R.,7  Abb.  Pr.  (S.  S.)  70  ;  Lngranl  v.  Bcdinucr,4  Mon.  53:)  ;  Hunter  v. 
(Irveland,  1  Brev.  167  ;  Huntingtony.  Shultz,  Harp  4.'i2  ;  Wilder  v.  Welsh.  1  McArthur, 
566)  ;  where  the  defendant  was  in  attendance  as  a  suitor  before  United  States  land  com* 
missioners,  {Poije  v.  Randall,  6  Cal.  83). 

"  A  common  informer  is  not  protected,  (Ez  parte  Cohhett,  7  El.  &  BI.  9.'m)  ;  nor  a  party 
attending  court  to  assist  his  solicitor  about  duties  properly  the  business  of  the  solicitor, 
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(FUUteryy,  Andermn,  6Ir.  Eq.  518) ;  nor  atteoding  a  court  of  bankrupter  oo  his  own 
petition,  (Plomer  ▼.  MacDorumgh,  I  DeG.  &  Sm.  222) ;  as  to  a  creditor  attending  to  prove  his 
claim,  (EjX  parte  King^  7  Ves.  812  ;  Ejc  parte  Bryant^l  Madd.  49  ;  Ex  parte  Kemey.  I 
Atk.  55  ;  Ejp  parte  Dick,  2  W.  Bl.  1142  ;  Kinder  y.  WUliams,  4  D.  &  E.  3S7) ;  alUer,  where 
the  bankrupt  is  attending  to  be  examined,  although  the  previous  examination  had  bees 
adjourned 8in6  die,  {Ex  parte  Aow,  1  Rose  280  ;  KimbalVs  case,  2  Ben.  88  >  ;  where  a  wit- 
ness voluntarily  leaves  the  place  of  trial,  during  a  recess  from  Friday  until  Monday,  (Bex  v. 
Piatt.  8  W.  N.  C.  187). 

'*  The  privilege  does  not  extend  to  criminal  cases,  as  where  the  defendant  had  been 
brought  into  the  State  as  a  fugitive  from  justice,  {Wniianut  v.  Baeon^  10  Wend.  636 ;  Com. 
V.  Daniel,  4  Clark  (Penn.  40) ;  after  a  discharge  on  a  recognizance  on  a  criminal  cbargr 
{Moore  v.  Green,  73  N.  C.  894  ;  Key  v.  Jetto,  1  Pittsb.  117  ;  Scott  v.  Curtis,  27  VL  768; 
Hare  ▼.  Hyde^  16 Q.  B.  894  ;  Jacobs  y.  Jacobs^  8  Dowl.  P.  C.  675  ;  Rex  r.  Douglaa,  7  Jnr. 
89 :  Anon.,  1  Dowl .  P.  G.  157) ;  or  after  a  trial  and  acquittal,  {Goodwin  v.  Lordon^  1  Ad.  & 
El.  878  ;  Addicksv,  Bu9h,  1  Phlla.  19) ;  or  trial  and  conviction  (Luoos  t.  AEttec,  1  Den. 
068) ;  but  see  Bours  v.  Tuekerman,  7  Johns.  583  ;  Rex  v.  WigUy,  7  Car.  ft  P.  4  ;  Callaiu 
V.  Sherry,  Al.dtNap.  125  ;  GUpen  v.  Cohen,  L.  R.  (4Exch.)  181  ;  Benninghogy.  OtaW}. 
87  How.  Pr.  285). 

*'  Such  an  illegal  arrest  is  no  cause  of  abating  the  writ  {Boorctem  v.  Wheeler,  12  Vt  811 ; 
see  Hubbard  v.  Sanborn,  2  N.  H.  468) ;  a  prior  (Uegal  arroU  from  which  defAndant  was 
discharged,  will  not  prevent  a  subsequent  legal  one.  Petric  v.  Fitzgerald.  I  Daly,  401 : 
Van  Wezeiv.  VanWezcl,  1  Edw.  Ch.  113;  Barrack  r.  Xewtnn,  1  Q  B.  525:  Andrtwf  v. 
WaltoH,  1  McN.  &  G  380;  Tf)wers  v.  Newton,  1 Q.  B.  319  ;  Cartwright  ▼.  Keely^  TTsimt. 
102;  Shvlts  V.  Andrewtt,  54  How.  Pr.  880;  lAigrave's  case,  14  Abb.  Pr.  (X.  S.)  888; 
Humphrey  ▼.  Gumming,  5  Wend.  90  ;  Hart  v.  Kennedy,  15  Abb.  Pr.  290.*' 

Adopting  Mr.  Stewart^s  citations  on  the  points  of  deviation  and  delay,  and  waiver  of  the 
privilege,  we  add  a  few,  and  give  the  substance  of  all  as  follows:  What  oonstitutea  a 
deviation  or  delay  sufficient  to  forfeit  the  privilege.  Going  off  his  direct  route  In  retnrBlBg. 
to  attend  lUs  son^s  funeral  {Chaffee  v.  Jone^  10  Pick  260) ;  a  delay  of  two  days  aftir  sub- 
mission to  learn  result  of  suit  {Clark  v.  Grant,  2  Wend.  257) ;  a  deli^  of  two  weeks  to 
attend  to  business  (Shuits  v.  Andrews^  54  How.  880);  going  some  half  a  mile  out  of  his  way 
home,  on  his  way  to  a  solicitor's  office  to  attend  to  other  business  {Hcm>u  r.  Stokes.  6  Ir. 
Eq.  125) ;  a  barrister's  stopping  at  a  coffee-house,  at  two  or  three  o*dock»  p.  m.,  on  other 
business,  the  court  having  risen  at  one  o'clock.  Strong  v.  Dickenmn,  1  K.  A  W.  488. 

CotUra :  Merely  stopping  to  announce  to  the  counsel  of  the  <^poaite  party  that  do 
would  be  taken  {Saihinger  v.  ^dler,  9  Robt.  704) :  stopping  over  one  train  (Vrabur  ▼. 
1  W.  N.  C.  154);  going  .to  several  places  in  a  direction  opposite  to  his  residcsioe.  but  wllMa 
two  hours  after  leaving  Qouit  iSelby  v.  HiUiHt  8  Bing.  166);  going  to  an  oOtoe  fbr  one  or  two 
hoars  to  sort  his  papers,  and  then  calling  at  a  tailor^s  shop  (Fftt  t.  Ooomhss,  5  B  ft  Ad. 
1078) ;  going  some  thirty  yards  off  his  route,  on  his  way  to  his  solicitor's  to  visit  an  ^'wfrnAWy^ 
of  paintings  {Mahon  v.  Mahon ,  2  id.  440);  stopping  to  dine  with  attorney  and  wtt^naes  ia 
the  evening,  the  cause  having  gone  off  early  in  the  day  (Light foot  r.  Camerom,  S  W.  B. 
1 118)  staying  over  night  and  twenty -seven  hours,  being  arrested  when  getting  into  »i>fiiw<ih 
for  home  {Hatch  v.  Blimiet,  cited,  9  Str.  966);  going  from  London  to  Clifton,  on  the  way  to 
the  trial  at  Exeter,  staying  there  two  days  to  procure  and  sort  his  papers,  with  his  lawyer. 
and  select  such  as  were  necessary  in  the  cause  and  which  he  had  been  required  to  produce 
{Ricketts  V.  Gumey,  7  Price,  609);  delaying  several  hours  to  procure  the  attendance  oi  hu 
solicitor  to  go  with  him  to  see  a  deed.  Involved  in  the  examination,  in  the  hands  of  a  hoetUp 
party  {Sidgier  v.  Birch,  9  Ves.  Jr.  61)\  going  from  court  at  Westminster  to  Pancraa  Lane, 
and  there  waiting  for  coach,  although  he  had  previously  been  to  Ostherine  street,  Strsad 
{Sx  parte  Clarke,  2  Dea .&  Ch.  90);  a  solicitor  residing  in  Wharton  street,  FeatonviUr. 
going  to  court  at  Westminster  by  way  of  Bagnigge  Wells  Road  and  Coppice  Bow,  Cleiken- 
well,  although  others  would  have  taken  another  route. 

What  amount«i  to  a  waiver  of  the  privilege.  Putting  in  bail  {Stetcart  v.  Hommf.  13 
Barb.  26);  pleading  in  bar  {Randall  v.  CrandaJl,  6  HIU,  342 ;  coniro,  WaOUmm  v.  Ptteifm. 
24  Vt.  606^;  failing  to  claim  the  privilege  at  time  of  arrest,  and  delaying  twenty-two  day» 
before  moving  to  set  aside  (Fanner  v.  Robbins,  47  How.  Pr.  415);  obtaining  a  rule  to  show 
cause  of  action,  and  why  he  should  not  be  discbaived  on  bail  {Green  v.  Bimaffou,  2  XHes 
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tlS)i  confesBing  Judcrinent  {Qeyer  ▼.  Jnriii,  4  Dall.  197),  giving  bail  for  the  prison  bounds 
T{fUni  V.  ffarria.  Peck,  414. 

Ill  Bridget  v.  SlteldfUt  U.  S.  Clrcoft  C^rt,  Vermoiit,  December,  188(S  before  Whsxlbb, 
I>  J.,  the  cane  being  in  Tennont,  one  of  the  defendants  having  gone  to  Iowa  to  attend 
the  taking  of  a  deposition,  under  order  of  the  master,  the  orator  caused  serriee  of  8um> 
loons  to  be  made  upon  him,  in  a  suit  in  the  Iowa  State  court,  for  Bam,e  cause  of  aetton 
involved  in  this  snlt  Hill,  that  such  action  was  a  contempt  of  court,  whether  so  hi- 
teuded  or  not,  and  the  suit  having  been  removed  to  the  Federal  court,  a  stay  of  execution 
in  this  snlt,  until  evidence  of  the  dlaconthmanee  of  the  Iowa  suit  was  filed,  was  granted 
tlie  defendants,  and  they  were  allowed  the  expenses  of  such  a  salt,  including  reasonabte 
•^kunsel  f^es.  Imposed  as  a  fine  against  the  orator.  The  privilege  to  parties  to  Judicial 
I»rooe«3ding8,  as  well  as  others  required  to  attend  upon  them,  of  going  to  the  place  where 
they  are  held,  and  remaining  so  long  as  Is  necessary,  and  returning  wholly  tn>e  from,  the 
restraint  of  process  in  other  civil  proceedings,  has  always  been  well  settled  and  favorably 
•enforced.  It  is  mentioned  In  the  Tear  Book,  30  Henry  VI,  10,  and  enforced  to  protect  not 
only  the  body  of  a  suitor  from  arre$;t,  but  his  horse  and  other  things  necessary  for  his 
Journey,  which  would  otherwise  be  attachable,  by  the  custom  of  London,  from  seizure  for 
debt.  Bac.  Abr.  ** Privileges,'*  4, 17,  «;  Sellon  Pr.  1£8;  MeeMns  v.  SmUh,  1 H.  BL 688;  JVorrfs 
V.  Beach,  3  Johns.  994.  It  extends  to  every  case  wliero  attendance  is  a  duty  in  conducting 
any  proceeding  of  a  Judicial  nature  (Bac.  Abr.  * '  Privilege,***  B  2;  1  Oreenl.  Bv.,  1 817);  to  at- 
tending upon  an  arbitrator  uadsr  a  rulo  of  court  (Sijcnce  v.  ^ewart,  8  East,  890  upon 
commlsslooers  in  bankruptcy  (Ardirtg  v.  Flou^er,  8  T.  R.  584);  to  witness  giving  a  de- 
position under  an  order  of  court  (1  Oreenl  £v.,  1 317;  Vnited  States  v.  Edinc,  0  8.  &  B. 
147):  and  to  a  party  inquiring  after  evidence  imder  leave  of  court.  Bac  Abr.  **  PriT> 
liege,**  B.  2.  The  prfvflege  arises  out  of  the  authority  and  dignity  of  the  oonrt  where  the 
caiiae  is  pending,  and  protection  against  any  violation  of  the  privilege  Is  to  be  enforced 
by  that  court,  and  wHl  be  respected  by  others.  /furxCN  eas3,  4  Dall.  387.  A  writ  of  pro- 
tection issued  out  of  that  court  is  proper,  but  is  not  necessary,  except  for  oonvenient  and 
authentic  notice  to  those  about  to  do  what  would  bo  a  violation  of  the  privilege.  It 
neither  establishes  nor  enlarges  the  privilege,  but  merely  sets  it  forth,  and  commands  due 
respect  to  it.  McNtU'a  case,  0  Mass.  245;  1  Greenl.  Ev.,  §216.  See  also  HaU'a  case,  1 
Tyler,  271;  HcUacy  y.  Stewart,!  South.  800;  Maca  v.McCiUlough,  1  Blnn.  77;  BltgUt  v. 
Tfeher,  1  Pet.  C.  C.  41;  WiUsnn  v.  Jonw,  13  ^all.  679;  Steiger  v.  D<mn,  4  Fed.  Rep.  17; 
Sugar  Rejtnery  v.  Mather,  2  Cliff.  804. 

PlympUm  v.  T7ln«^>ia,  U.  S.  Circuit  Court,  Southern  District  of  New  York,  November, 
1881.  In  a  suit  in  a  Massachusetts  court  it  had  been  verbally  agreed  between  the  counsel 
ior  the  parties  that  testimony  should  be  taken  before  a  special  examiner  in  New  York, 
and  testimony  was  taken  ou  the  agreed  day  and  adjournment  had  to  the  next  day,  when 
«  written  stipulation  provldin.'?  Tor  the  taking  of  the  testimony  was  signed  by  the  counsel, 
4ind  in  the  interval  of  the  adjournment  tho  defendant  was  served  with  a  subpoena  to 
answer  in  a  suit  in  New  York.  IlekU  that  tho  sorvico  should  be  set  aside  on  the  ground 
that  the  privilege  of  tho  defendant  was  violated.     Blatchford,^.,  said:    **The  defendant  I 

had  the  right  to  attend  upon  tho  exjiminatlon  in  person,  whether  ho  was  to  be  himself  ex-  | 

amined  as  a  witness  or  nut,  and  he  had  a  ri^ht  to  be  protected  M'hile  attending  upon  it 
from  the  service  of  the  papers  v.hich  were  served  in  this  suit.    He  attended  in  good  faith,  ] 

the  examination  was  pending  and  unfinished,  and  ho  was  served  during  the  interval  of  an 
adjournment.  The  privilege  violated  was  the  privilerje  of  the  Mar.sachusetts  court,  and 
one  to  be  liberally  construed  for  the  due  ndministration  of  Justice.  Juneau  Hank  v. 
McSpcdaTu,  6  Bls3.  04;  Durkn  v.  Farivcll,  4  Fed.  Rep.  ICC;  Bridgea  v.  Sheldon,  7  id  17. 
The  only  objections  urged  against  the  motion  are  technical  ones,  that  the  written  stipula- 
tion was  not  signed  until  after  the  service  was  made,  that  there  was  no  order  as  to  the 
examination  entered  in  the  ]^Iassachusetts  court,  that  no  formal  written  notice  of  the 
intended  examination  was  served,  and  that  the  written  stipulation  cannot  have  an  effect 
as  of  a  date  earlier  than  November  3d.  It  these  objections  were  allowed  to  have  force,  the 
plaintiff  would  only  be  placed  in  the  position  of  having,  by  the  prior  verbal  arrangementB 
made,  sanctioned  by  the  snbsequent  action  of  himself  and  his  counsel  thereunder,  decoyed 
the  defendant  to  visit  New  Ifurk  by  deceptive  inducements,  and  thus  the  case  would  be 
brought  within  the  principle  laid  down  In  Union  Suyar  Refinery  v.  Mathie^^^^  %  Cliff.  301, 
«nd  in  Steiger  v.  JJoun,  4  Fed.  Rep.  17.    The  plaintiff  and  his  counsel,  by  wVat  tVvey  said 
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and  did,  represented  to  the  defendant  that  the  proceeding  before  Mr.  Thompton  wis 
regular  and  orderly,  and  authorized  and  induced  him  to  reljr  on  that  view.  Be  had  a  rUsfat, 
as  a  party  to  the  Massachusetts  suit,  to  attend  a  repilar  examination  of  witoesaes  in  thit 
suit  in  New  York,  and  to  be  protected  while  so  attending  from  the  serrloe  of  the  psiNfi 
in  this  suit.    The  plaintiff  is  estopped  from  raising  the  objections  as  to  regularitj.'* 

In  Matthews  v.  Tufts,  New  York  Court  of  Appeals,  1882,  it  was  held  that  where  apenoa 
comes  from  another  State  to  attend  a  meeting  of  creditors  at  the  office  of  a  regiteter  ia 
bankruptcy,  as  a  creditor  and  witness,  to  prove  certain  claims,  or  even  as  a  par^  or  as  so 
attorney  for  other  parties,  he  I3  privileged  from  service  of  process  or  summons,  vhlle  10 
attending.  The  court  observed  *  *'  In  Van  Lleuw  v.  JoTinson,  decided  March,  1871,  and 
referred  to  in  Person  v.  OrUr,  03  N.  Y.  128;  s.  c,  23  Am.  Rep.  Sa,  a  majority  of  thisomut 
were  of  opinion  that  a  summons  could  not  be  served  upon  a  def  endan  t,a  non-resident  of  the 
State,  while  attending  a  court  in  this  State  as  a  party.  This  immunity  does  not  depend 
upon  statutory  provisions,  but  is  deemed  necessary  for  the  due  administration  ot  Juitice. 
It  is  not  confined  to  witnesses,  but  extends  to  parties  as  well,  and  is  abundantly  sustslned 
by  authority.  Cola  v.  Hawkliut,  Andr.  275 ;  s.  a,  2  Str.  1091 ;  Ardittif  v .  Flitwer,  8  L  B.  SSI: 
MUeg  V.  McOuXUmgh,  1  Dinn.  77 ;  Hayes  v.  ShlehUi,  2  Yeates,  222 ;  Parker  v.  Hntehkin,  1 
WaU.  Jr.  260 ;  Juneau  Bank  v.  McSpedan,  6  Blss.  64;  Halmy  ▼  Stewart,  1  Sooth.  (N.  J.) 
866 ;  JHIUer  v.  Dugan,  8  Va.  183  ;  In  re  Heaiy^  63  Vt.  601.  This  exemption  from  service  of 
civil  process  has  been  frequently  accorded  to  creditors  attending  proceedings  in  bank- 
ruptcy (Ex  parte  lAei.  2  Ves.  &  R.  873 ;  Ex  fMrte  King,  7  Ves.  Jr.  812),  and  to  a  creditor 
who  attended  before  the  conunlssioners  to  propose  himself  as  asrignee,  and  watch  the 
proceedings.  Selhy  v.  //aU,  8  Blng.  166.  Commissioners  in  bankruptcy  are  a  court  of 
justice  sufficient  for  the  purpose  of  having  their  witnesses  protected  by  the  Coort  of 
Chancery,  at  least,  if  not  by  themselves.  They  sit  in  the  nature  of  a  court  in  the  adminis- 
tration of  justice.  Ardtng  v  Flower,  8 1.  R.  684.  In  proceedings  in  bankruptcy  the  dne 
administration  of  Justice  requires  that  all  the  creditors  should  be  free  to  attend,  without 
interference  by  service  of  proceas  of  any  kind.** 
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Bambek  v.  Savaqe, 

(58  Wl8. 110.) 

Statvte  offrauda  —  memorandum  —  mU  of  lands  ai  aucHon, 

The  agent  of  tUe  vendor  of  real  estate  sold  at  auction  cannot  bind  the  par* 
cbaeer  by  a  memorandum  thereof  made  and  signed  by  him  for  the  vendor 
alone,  after  the  sale  by  the  auctioneer,  and  not  in  any  way  assented  to  by 

the  purchaser. 

» 

ACTION  of  damages  for  refusal  to  accepi  deed  of  lands  sold  at  pub- 
lic auction.     The  opinion  states  the  facts.     The  defendant 
had  judgment  below. 

Murphey  £  Ooodwin,  for  appellant. 

Wilson  Graham  for  respondent. 

Cole,  C.  J.  It  is  perfectly  evident  to  us  that  in  this  case  there 
was  no  sufficient  memorandum  of  the  sale  made  to  take  the  case 
out  of  the  statute.  The  statute  makes  everv  contract  for  the  sale 
of  lands,  or  of  any  interest  tlierein,  void,  unless  the  contract,  or 
some  note  or  memorandum  thereof  expressing  the  consideration,  be 
in  writing,  and  be  subscribed  by  the  party  by  wliom  the  sale  is  made, 
or  by  his  lawfully  authorized  agent.      Section  2304,  R.  S.     The 


724  WISCONSIN, 


Bamber  v.  Savage. 


learned  County  Court  found  upon  the  evidence  that  the  lot  was 
offered  for  sale,  and  was  sold  at  auction  by  Dixon,  as  auctioneer, 
Avho  was  duly  authorized  by  pkiiiitiff  to  make  the  sale.  There  was 
evidence  undoubtedly  to  support  this  finding,  and  wo  think  it  was 
according  to  the  facts  proven.  It  does  not  appear  whether  Dixon 
was  a  ])rofes8ional  auctioneer  or  not.  Certain  it  is  that  he  made  no 
memorandum  of  the  sale.  Whatever  memorandum  thereof  was 
made  appears  to  have  been  made  by  Mr.  Connolly,  who  was 
employed  by  the  plaintiff  to  sell  the  lot,  and  who  subscribed  the 
memorandum  as  tlie  attorney  and  agent  of  the  plaintiff. 

The  circumstances  attending  the  sale  and  the  making  of  this 
memorandum  are  in  brief  these:  The  property  was  sold  on  the  16th 
day  of  February,  1880,  by  Dixon,  acting  as  auctioneer,  who  struck 
it  off  to  the  defendant  for  t'^,7oO,  she  being  the  highest  bidder. 
Soon  after  the  sale,  in  a  conversation  had  between  the  plaintiff  and 
the  defendant,  iho  latter  verbally  agreed  to  pay  $1,000  the  next  day, 
and  the  balance  of  the  purchase-money  before  the  plaintiff  moved 
to  Dakota,  which  he  expected  to  do  about  the  first  of  March  follow- 
ing. Mr.  Connolly  states  in  his  testimony  that  immediately  after 
the  sale  he  saw  the  defendant  and  asked  her  to  make  a  deposit  (it 
being  understood  that  ho  was  to  receive  tlie  deposit  as  agent  of  the 
plaintiff  and  retain  it  until  the  sale  was  finally  consummated),  and 
the  defendant  made  answer  that  she  had  no  money  with  her,  but 
she  would  make  it  all  right  with  the  plaintiff  and  wife,  as  they  were 
old  friends.  He  then  drew  up  the  memorandum  in  question.  Bat 
it  is  clearly  proven  that  this  memorandum  waa  never  delivered  to, 
nor  accepted  or  assented  to,  by  the  defendant.  Indeed  it  does  not 
.  appear  that  the  defendant  ever  knew  of  its  existence  until  the  time 
*  of  the  trial.  It  is  not  pretended  that  Connolly  was  acting  as  agent 
'  for  the  defendant,  or  had  any  authority  to  make  the  purchase  for 
lier.  He  was  acting  solely  and  exclusively  as  the  agent  of  the  plaint- 
iff in  whatever  he  said  and  did  in  the  matter.  This  being  so,  upon 
what  principle  can  it  he  claimed  that  the  defendant  is  bound  by  the 
contract,  and  must  make  good  the  difference  between  the  price  which 
.  she  agreed  to  pay  for  the  property  and  the  price  at  which  it  wai 
.  subsequently  sold  to  Eaves? 

Where  a  memorandum  containing  all  the  essentials  of  the  coih 

tract  for  the  sale  of  land  is  made  and  signed  at  the  time  of  the  niev 

by  the  auctioneer  who  sold  it  for  the  owner,  it  is  well  settled  in  law 

<tfaat  this  is  sufficient  to  take  the  case  out  of  the  statute.     The  too* 
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tioneer  is  deemed  to  be  the  agent  for  both  paities  at  a  public  sala 
for  the  purpose  of  signing  the  contract.  Benj.  on  Sales,  §  268  ; 
TtiUman  v.  Franklin^  14  K.  Y.  584.  But  "  it  has  been  decided  that 
the  memoranduBi  of  the  auctioneer,  to  hind  the  purchoMr,  muat  b& 
contemporaneous  with  the  sale.  It  cannot  be  made  afterward.'^ 
Stoay,  J.,  in  Smiib  v.  Arnold,  5  Mason,  414-419.  See  also  Oill  y^ 
Bichneil,  2  Cush.  355  ;  Norton  v.  McOarty,  53  Me.  394.  In  this: 
case,  as  we  have  said,  the  auctioneer  made  no  memorandum.  The: 
person  who  did  make  it  was  Mr.  Connolly,  who  was  acting  exclusively 
as  the  agent  of  the  plaintiff  in  the  transaction.  He  had  no  au-> 
thority  to  act  for  the  defendant,  and  did  not  assume  to  act  for  her> 
in  making  the  contract.  And  it  seems  to  us  it  would  be  an  extra- 
ordinary position  to  hold  tliat  he,  acting  as  agent  of  the  vendor 
after  the  sale  was  made  by  the  auctioneer,  could  draw  up  a  mem- 
orandum of  the  oontraet,  aign  it  on  behalf  of  his  principal,  and  bind' 
the  vendee,  who  never  saw  it  or  assented  to  its  terms.  If  this  mem- 
orandum is  binding  upon  the  defendant,  who  never  saw  it,  it  would 
follow  that  parol  evidence  would  not  be  admissible  to  show  that  it 
was  incorrect;  and  this,  too,  though  made  by  a  party  in  interests 
We  know  of  no  case  which  affirms  any  such  doctrine.  It  is  worthy 
of  remark  that  the  memorandum  docs  not  include  the  terms  of  sale 
as  set  forth  in  the  complaint  or  proven  on  the  trial.  By  the  mem- 
orandum it  would  be  implied  that  the  consideration  money  was  to 
be  paid  by  the  bidder  on  the  execution  of  a  deed  conveying  a  good- 
title.  But  the  complaint  alleges  in  substance  that  the  defendant, 
i^reed  to  pay  11,000  on  the  next  day  after  the  sale,  and  the  balance 
of  the  bid  on  or  before  the  first  day  of  March,  1880.  The  plaintiff 
testified  that  the  defendant  agreed  to  pay  $1,000  the  next  day  after 
the  sale,  and  the  balance  before  he  should  go  to  Dakota.  Now  thef 
doctrine  contended  for  by  plaintiffs  counsel  leads  to  this  result  r 
that  he,  as  agent  of  tho  vendor,  could  draw  up  and  subscribe  the 
memorandum  for  his  principal,  settle  the  terms  of  an  important  con- 
tract, and  bind  the  defendant,  when  she  never  saw  the  memoran- 
dum, and  of  course  never  assented  to  it.  It  needs  no  argument  to-. 
show  the  unsoundness  of  suoh  a  position.  There  are  cases  which 
hold  that  where  a  contract  for  the  sale  of  land  has  been  signed  by 
the  vendor,  and  delivered  to  and  accepted  by  the  vendee,  the  latter 
18  bound  by  ita  terms  though  he  never  executed  it.  Vilas  v.  Dich^ 
tiM<m,  13  Wis.  488;  Lowber  v.  Oonnil,  36  id.  177 ;  ffutchinson  v., 
0.  <£lf.W.  Railway  Co.,  37  id.  582.     But  the  docttijifi  of  thoaes- 
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cases  does  not  aid  the  plaintiff,  because  here  there  was  no  accept- 
ance of,  or  even  assent  to  the  terms  of  the  memorandum,  on  the 
pai*t  of  the  defendant.  And  in  any  view  which  we  have  been  able 
to  take  of  the  case,  we  think  the  judgment  of  the  County  Court  is 

correct  and  must  be  affirmed. 

Judgment  affirmed. 


Varnby  v.  Varkby. 

(88  wis.  12(U 
Marriage  —  divorce  —  fraudulent  concealment  ofioomaiCe  previous  unehaeHljf, 

A  marriage  cannot  be  avoided  by  reason  of  the  concealment  by  the  woman, 
before  the  marriage,  of  her  unchastity,  nor  of  her  frandnlent  zepreeenta- 
tion  that  she  was  chaate.* 

ACTION  of  divorce.     The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

D.  W.  0,  Priest,  for  appellant. 

Coleman  S  Spence,  for  respondent. 

Taylor,  J.  This  is  an  action  brought  by  the  respondent  to  ob- 
tain a  divorce  from  the  appellant  on  the  ground  of  cruel  and  in- 
human treatment,  and  failure  to  provide  her  with  maintenance  and 
support.  The  appellant  denied  the  matters  charged  in  respondent's 
complaint,  and  then,  by  way  of  counterclaim,  alleged  that  the 
respondent  had  been  guilty  of  adultery  since  her  marriage  with  him, 
and  demanded  a  judgment  of  divorce  from  the  respondent  upon 
such  counterclaim.  And  as  a  separate  defense  and  counterclaim, 
he  alleged  that  his  marriage  with  the  I'espondent  was  procured 
through  the  fraudulent  and  false  representations  of  the  respond- 
ent as  to  her  previous  character  for  chastity,  and  asked  the  court  to 
adjudge  the  nullity  of  the  marriage  on  that  account.  Upon  the 
trial  of  these  several  issues,  the  Circuit  Court  refused  a  divorce  on 
the  complaint  of  the  respondent,  for  want  of  sufficient  proof  of  the 
charges  alleged  against  tlie  appellant.     The  charge  of  adultery  sub- 

*  To  same  effect,  Ltpng  v.  Long  (77  V,  C.  804),  24  Am.  Bep.  440. 
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sequent  to  the  marriage,  made  by  the  appellant  against  the  respond- 
ent, was  abandoned  by  him  upon  the  trial,  he  being  wholly  unable 
to  establish  tlie  same  by  proofs.  And  upon  the  trial  of  his  second 
counterclaim,  upon  which  the  court  was  asked  to  declare  the  mar- 
riage void  on  account  of  fraud,  the  court  found  against  the  appel- 
lant, dismissed  such  counterclaim,  and  ordered  the  appellant  to 
jiay  T.  W.  Spence,  one  of  the  respondent's  attorneys,  the  sum  of 
5^575  as  a  sum  necessary  to  enable  her  to  carry  on  this  action  dur- 
ing its  pendency  to  defend  against  the  Counterclaims  set  up  in  the 
appellant's  answr,r. 

The  appellant  appeals  from  the  judgment  of  the  court  dismissing 
his  counterclaim  setting  up  fraud  as  a  ground  for  declaring  the 
marriage  void,  and  upon  this  appeal  he  also  claims  that  the  court 
erred  in  awarding  tlie  said  sum  of  1575  as  suit-money  in  favor  of 
the  respondent's  attorneys.  The  allegations  in  the  appellant's 
answer,  setting  up  the  alleged  fmud  on  account  of  which  he  asks 
relief,  are  as  follows:  "That  for  the  puqwse  of  inducing  this 
defendant  to  consent  to  said  iparriage,  the  plaintiff  falsely  and 
fraudulently  represented  that  she  was  a  chaste  and  virtuous  woman, 
which  representations  the  defendant  believed  and  relied  upon  to  be 
true; "  "  that  the  plaintiff  was  in  fact  unchaste  and  of  lewd  habits, 
and  was  the  mother  of  an  illegitimate  child  born  out  of  wedlock, 
but  which  had  died  before  such  marriage  with  the  defendant ;  which 
facts  the  plaintiff  fraudulently  concealed  from  this  defendant,  and 
which  first  became  knowA  to  this  defendant  since  the  action  was 
commenced  and  since  the  first  answer  was  interposed  herein  ;  and 
that  since  the  discoveiy  of  said  facts,  and  that  said  representations 
were  false,  this  defendant  has  not  cohabited  with  the  plaintiff. " 

The  first  and  most  important  question  in  the  case  is,  whether  the 
concealment  from  her  husband  by  the  wife  of  her  unchaste  char- 
acter previous  to  her  marriage,  or  false  representations  made  by 
her  upon  that  subject  previous  to  the  marriage,  in  order  to  induce 
him  to  marry  her,  is  such  a  fraud  as  renders  the  subsequent  mar- 
riage void. 

If  a  marriage  can  be  avoided  for  the  reasons  above  stated,  it  must 
be  under  the  provisions  of  section  2350,  R.  S.  1878,  which  provides 
that,  "  whenever  either  of  the  parties  to  a  marriage,  for  want  of 
age  or  understanding,  shall  be  incapable  of  assenting  thereto,  or 
when  the  consent  of  either  party  shall  have  been  obtained  by  force  or 
fraud  and  there  shall  have  been  no  subsequent  voluntary  cohabitation 
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of  the  parties,  the  marriage  shall  be  void  from  such  time  as  shall  be 
fixed  by  the  judgment  of  a  cx)urt  of  competent  authority  deelariiig 
tlie  nullity  thereof.  "  It  is  clear,  that  under  our  statutes  upon  the 
subject  of  divorce,  no  fraud  pi*acticed  by  either  party  to  the  con- 
tract of  marriuge  upon  the  other,  previous  to  the  marriage,  is  a 
ground  for  divorce.  AU  divorces  are  granted  for  causes  occurring 
after  the  marriage  contract  is  entered  into,  except  for  impotency, 
and  that  is  a  cause  which  continues  after  marriage,  though  it  exists 
before.  But  a  judgment  of  nullity  of  the  marriage  contract  proceeds 
u])on  matters  occurring  before  or  at  the  time  the  marriage  contract  is 
entered  into.  The  appellant  in  this  action,  by  his  counterclaim,  in- 
voked the  aid  of  the  court  to  relieve  him  from  the  marriage,  not  on 
account  of  any  misconduct  of  his  wife  subsequent  to  her  mar- 
riage, but  for  her  misconduct  before  ;  and  he  insists  that  because 
she  concealed  her  previous  misconduct  from  him,  and  made  false 
representations  concerning  it,  in  order  to  induce  him  to  marry  her, 
she  obtained  his  consent  to  such  marriage  by  fraud,  within  the 
n^aning  of  said  section,  and  he  is  therefore  entitled  to  the  judgment 
of  tlie  court  declaring  his  marriage  with  her  void. 

The  question  whether  the  concealment  of,  or  false  representations 
as  to  the  previous  character  of  a  female  for  chastity,  made  to  the 
l)erson  who  afterward  man'ies  her,  and  for  the  purpose  of  inducing 
him  to  do  so,  and  upon  which  he  relies,  is  such  a  fraud  as  will  ren- 
der the  subsequent  marriage  void,  has  been  frequently  before  the 
courts,  botli  in  this  country  juid  in  England,  and  we  are  unable  to 
Und  that  any  court  has  declared  a  marriage  void  for  that  reason. 
The  furthest  the  courts  have  gone,  is  to  hold  that  when  such  pre- 
vious unchaste  conduct  has  resulted  in  pregnancy,  which  exists  at 
the  time  of  the  marriage  and  was  unknown  to  the  husband,  the  mar- 
riage will  be  declared  void  on  account  of  the  fraud.  The  question 
was  very  fully  and  ably  discussed  by  the  Supreme  Court  of  Massa* 
chuBctts,  under  a  statute  substantially  like  ouis,  in  the  case  of 
Reynolds  v.  Reynolds,  3  Allen,  605.  The  argument  in  that  case 
is  so  full  and  complete  as  to  leave  little  room  for  adding  to  the  con- 
clusiveness thereof.  I  have  therefore  taken  the  liberty  of  quoting 
largely  therefrom,  as  being  the  best  method  of  stating  the  argu- 
ment in  the  strongest  and  clearest  manner.  Chief  Jostioe  Bioelow, 
who  delivered  the  opinion  in  that  case,  says  :  *^  It  is  quite  obvious, 
from  the  terms  in  which  the  statute  is  expressed,  that  it  was  foun- 
ded on  the  assumption  that  a  marriage  into  which  one  of  the  par- 
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ties  wafl  induced  to  enter  tliroiigh  the  fraud  and  deception  of  the 
other,  is  null  and  void,  and  like  other  contracts,  may  be  annulled 
«nd  set  aside  by  the  defrauded  party.  ♦  *  *  Nor  does  it  define  or  in 
any  way  prescribe  the  nature  of  the  fraud,  or  the  degree  or  amount 
of  deception  which  shall  be  deemed  to  be  sufficient  to  warrant  the 
eoiurt  in  adjudging  the  contract  to  be  Toid.  This  is  left  to  be  de- 
termined on  general  principles  applicable  to  all  contracts,  subject 
only  to  such  restrictions  and  modifications  as  necessarily  arise  and 
grow  out  of  the  peculiar  nature  of  the  contract  of  marriage. " 

After  making  some  general  remarks  upon  the  nature  of  the  fraud 
which  will  in  general  vitiate  ordinary  contracts  relating  to  business, 
and  remarking  that  the  only  general  rule  which  can  be  safely  stated 
is,  -that  the  misrepresentation  or  concealment  must  be  of  some  ma- 
terial fact,  the  learned  chief  justice  says:  "  While  however  marriage 
by  our  law  is  regarded  as  a  purely  civil  contract,  which  may  well  be 
avoided  and  set  aside  on  the  ground  of  fi*aud,  it  is  not  to  be  su])- 
posed  that  every  error  or  mistake  into  which  a  person  may  fall  con- 
cerning the  character  or  qualities  of  a  wife  or  husband,  although 
occasioned  by  disingenuous  or  even  false  statements  or  practice.^  will 
afford  sufflcient  reason  for  annulling  an  executed  contract  of  ivar- 
riage.  In  the  absence  of  force  or  dui-ess,  and  where  there  is  no 
mistake  as  to  the  identity  of  the  person,  any  error  or  misapprehen- 
sion as  to  personal  traits  or  attributes,  or  concerning  the  position 
or  circumstances  in  life  of  a  pai-ty,  is  deemed  wholly  immaterial, 
and  furnishes  no  good  cause  for  divorce.  Therefore  no  misconcep- 
tion as  to  the  character,  fortune,  health  or  temper,  however  brought 
about,  will  support  an  allegation  of  fraud  on  whicli  a  dissolution  of 
the  marriage  contract,  when  once  executed,  can  be  obtained  in  a 
court  of  justice.  These  are  accidental  qualities,  which  do  not  con- 
stitute the  essential  and  material  elements  on  which  the  marriage 
relation  rests.  The  law,  in  the  exercise  of  a  wise  and  sound  policy, 
seeks  to  render  the  contract  of  marriage,  when  once  executed,  as 
far  as  possible  indissoluble.  The  great  object  of  marriage  in  a  civi- 
lized and  Christian  community  is  to  secure  the  existence  and  per- 
manence of  the  family  relation^  and  to  insure  the  legitimacy  of  oil- 
spring.  *' 

The  learned  chief  justice  then  lays  down  the  rule  that  as  to 
all  matters  which  relate  to  fortune,  healtli  and  character,  in- 
cluding chastity,  of  the  person  witli  whom  a  contract  of  nuir- 
riage  is  made,  the  }>arties  are  bound  to  make  their  o\vu  iu- 
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vestigations  and  inquiries  before  the  contract  is  consummated; 
and  wlien  the  contract  is  consummated  without  force  and  without 
uuy  mistake  Jis  to  identity,  the  courts  will  not  permit  any  inquiry 
into  those  matters  for  the  purpose  of  avoiding  the  contract,  and 
then  proceeds  as  follows:  "The  law  therefore  wisely  requires  that 
lM3i*sons  who  act  on  representations  or  belief  in  regard  to  such  mat- 
ters, should  bear  the  consequences  which  flow  from  contracts  into 
which  they  have  voluntarily  entered,  after  they  have  been  execute, 
and  aifords  no  relief  for  the  results  of  a  ^  blind  credulity,  however 
it  may  have  been  produced.'  *  *  *  jfor  is  it  unreasonable  th*t 
each  one  should  take  on  himself  the  burden  of  inquiring  into  rep- 
resentations concerning  the  character  and  qualities  of  the  person 
whom  he  intends  to  marry,  which  by  the  exercise  of  due  caution 
and  discretion,  can  be  ascertained  to  be  tnie  or  false,  instead  of 
lying  by  and  using  them  to  defeat  a  contract  after  it  has  become 
executed  and  a  portion  of  its  fruits  has  been  enjoyed." 

The  learned  chief  justice  then  states  that  some  of  the  cinl  lav 
writers  have  thought  that  antenuptial  incontinence  and  want  of 
chastity  in  a  woman  was  a  good  ground  for  avoiding  the  marriage, 
when  it  was  concealed  from  the  husband  and  he  was  led  to  believe 
that  she  was  chaste  and  virtuous;  but  he  adds:  "  The  better  opinion 
seems  to  be  that  chastity  stands  on  the  same  ground  as  other  per- 
sonal qualities;  that  there  is  nothing  in  the  contract  of  marriage 
which  implies  that  a  woman  shaU  have  i)reviously  been  i)ure  and 
undefiled,  or  which  renders  unchastity  prior  to  the  execution  of  the 
contract  an  impediment  to  a  valid  marriage.  ♦  *  *  Nothing 
can  avoid  it  which  does  not  amount  to  a  fraud  in  the  esseniiaiia  of 
the  marriage  relation.  And  as  mere  incontinence  in  a  woman  prior 
to  her  entrance  into  the  marriage  contract,  not  resulting  in  preg- 
nancy (existing  at  the  time  of  the  marriage),  does  not  necessarily 
prevent  her  from  being  a  faithful  wife,  or  from  bearing  to  her  hus- 
band the  pure  offspring  of  his  loins,  there  seems  to  be  no  snfBcient 
rciison  for  holding  misrepresentation  or  concealment  on  the  subject 
of  chastity  to  bo  such  a  fraud  as  to  afford  a  valid  ground  for  de- 
claring a  consummated  mamage  void.  In  regard  to  continence,  as 
well  as  to  other  ])ersonal  traits  and  attributes  of  character,  it  is  thi* 
duty  of  a  party  to  make  due  inquiry  beforehand,  and  not  to  ask  the 
law  to  relieve  him  from  a  position  into  which  his  own  indiscretion 
or  want  of  diligence  has  led  him.  Certainly  it  would  lead  to  dis.v- 
trous  consequences,  if  a  woman  who  had  once  fallen  from  virti; 
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could  not  be  permitted  to  represent  herself  as  continent,  and  thus 
restore  herself  to  the  rights  and  privileges  of  her  sex  and  enter 
into  matrimony,  without  incurring  the  risk  of  being  put  away  by  her 
husband  on  discovery  of  her  previous  immorality.  Such  a  doctrine 
is  inconsistent  with  reason  and  a  wise  and  sound  policy." 

The  doctrine  of  this  case  is  fully  Bustained  by  all  the  authorities 
cited  by  the  learned  counsel  for  the  respective  parties,  and  we  do 
not  find  that  a  contrary  rule  has  been  held  by  any  court  where  a 
similar  question  has  been  raised.     See  Perrin  v.  Perrin,  1  Addams 
Eo.,  1;  Reeves  v.  Reeves^  2  Phill.  Ec,  125;  Graves  v.   Oraves,  3 
Curteis  Ec,  235;   Scroggins  v.   ScrogginSy  3  Dev.  (N.  C),  535; 
Lmnit  v.  Learilf^  13  Mich.  452-456;  Benton  v,  Benton,  1  Day, 
111;  Baker  v.  Baker,  13  Cal.  87;  Foss  v.  Foss,  12  Allen,  26;  Crehore 
v.  Crehore,  97  Mass.  330;  Bish.  on  Mar.  andDiv.,  §§  167,  168,  ISO- 
ISO,  and  cases  cited.     Bishop  says,  section  167 :  '^  When  the  question 
comes  before  a  tribunal,  whether  a  particular  contract  is  void  by 
reason  of  fraud  shown  to  have  entered  into  its  original  consti- 
tution, many  things  may  demand  consideration.     Among  these 
things  the  nature  of  the  contract  must  be  taken  into  account ; 
for  what    would  avoid    one    kind  of   contract  may  not    neces- 
sarily be  sufficient  to  avoid  another.     In  that  contract  of  mar- 
riage which  forms  the  gateway  to  the  status  of  marriage,  the 
parties  take  each  other  for  better,   for  worse,    for  richer,    for 
l>oorer,  to  cherish  each  other  in  sickness  and  in  health;  conse- 
quently a  mistake,   whether  resulting  from  accident,  or  indeed 
generally  from  fraudulent  practices,  in  respect  to  the  character, 
fortune,  health,  does  not  render  void  what  is  done.     To  this  con- 
chision  all  the  authorities  conduct  us,  but  different  modes  for 
stating  the  reason  for  it  have  been  adopted.  "    He  then  gives  Lord 
Stowell's  reason  as  follows  :   ''  A  man  who  means  to  act  upon 
such  representations  should  verify  them  by  his  own  inquiries.  The 
law  presumes  that  he  uses  due  caution  in  a  matter  in  which  his 
happiness  for  life  is  so  materially  involved,  and  it  makes  no  pro- 
vision for  the  relief  of  a  blind  credulity,  however  it  may  have  been 
produced.  '*     Wakefield  v,  Mackay,  1  Phill.  134,  137.    Bishop's  own 
opinion,  as  expressed  in  section  168,  is  "that  the  nature  of  the  mar- 
riage contract  forbids  its  validity  to  rest  upon  any  stipulations  con- 
cerning these  accidental  qualities.      If  a  man  should,  in  words,  agree 
with  the  woman  to  be  her  husband  only  on  condition  of  her  proving 
so  rich,  so  virtuous,  so  wise,  so  healthy,  of  such  a  standing  in  bo- 
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oiety,  yet  if  he  afterward  celebrates  the  nuptials  on  her  representing 
herself  to  possess  the  stipulated  qualities,  while  in  truth  she  is 
destitute  of  them,  still  in  such  celebration  he  says  to  her,  in  effect 
and  in  law,  *'I  take  you  to  be  my  wife  whether  you  have  the 
qualities  or  not,  whether  you  have  deceived  me  or  not.  "  In  other 
words,  he  waives  the  condition.  To  carry  such  condition  into  the 
marital  relation  would  violate  its  spirit  and  purpose,  and  be  contr&iy 
to  good  morals.  *' 

These  cases,  we  think,  clearly  establish  the  doctrine  that  the 
counterclaim  of  the  defendant,  alleging  fraud  as  a  ground  for 
avoiding  the  marriage  contract,  does  not  state  facts  suflScient  to 
authorize  the  court  to  declare  the  contract  void,  had  they  all  Wn 
fully  proved  on  the  triid.  Notwithstanding  the  learned  counsel  for 
the  appellant  seemed  to  think  these  decisions  were  not  in  accord 
with  the  spirit  of  progress  which  pervades  our  present  high  state  of 
civilization,  we  arc  unable  to  agree  with  him  in  that  statement 
We  are  clearly  of  tlie  opinion  that  the  highest  and  best  iiitert^^t-  <>f 
present  society  demand  that  these  doctrines  of  the  courts,  w  »;  •» 
have  come  down  to  us  from  the  time  of  the  earliest  Christian  i  ivil- 
ization,  should  still  be  ivdhered  to,  specially  in  this  country,  wiam 
if  a  previously  unchaste  woman  enters  into  nmrriage  without  refor- 
mation in  fact,  the  mistaken  husband  has  abundant  means  of 
getting  rid  of  his  unfortunate  alliance  in  an  action  for  a  divorce  for 
her  misconduct  after  marriage  ;  and  if  she  enters  the  married  state 
reformed  and  continues  faithful  to  her  marriage  vows,  every  consid- 
eration of  justice  and  humanity  demands  that  the  past  should  be 
considered  forgiven  and  forgotten.  This  view  of  the  case  renders 
it  unnecessiiry  to  consider  the  question  whether  the  appellant  had 
notice  of  the  previous  unchaste  character  of  his  wife  before  his 
marriage  with  her. 

[Omitting  minor  questions.] 

By  Hie  CoivrL — ^The  judgment  of  the  Circuit  Court  is  affirmed. 
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(60  wis.  2U.> 

Jury  —  officer  in  room  during  deliberations. 

The  officer  in  ehai^e  of  a  juiy  in  a  capital  case  was  permitted  by  tlie  oonrt  to 
remain  in  the  room  during  their  deliberations.    Beld^  no  error.* 

/CONVICTION  of  murder.     The  opiuiou  states  the  case. 

Chas.  W,  Felker,  tor  j)laintiff  in  error. 

Attorfiey-Gefieral  and  IL  0.  Fairehild,  district  attorney^  for 
defendant  in  error. 

Cole,  C.  J.  [Omitting  other  points.]  When  the  cause  was 
finally  submitted,  an  officer  was  sworn  to  take  charge  of  the  jury. 
The  learned  Circuit  judge  told  the  officer  that  he  miglit  remain  in 
the  room  with  the  jury  while  they  were  deliberating,  but  at  the  same 
time  cautioned  such  officer,  in  case  the  jury  agreed,  not  to  disclose 
the  verdict  to  any  one,  nor  to  communicate  to  any  one  the  progress 
or  result  of  the  deliberations  of  the  jury.  We  think  the  fact  is 
fully  established  by  the  affidavits,  that  the  officer  remained  in  the 
room  with  the  jury  while  they  were  considering  of  their  verdict,  for 
the  purpose  of  attending  to  the  fire  or  furnishing  the  jury  with 
water;  but  there  is  nothing  whatever  to  show  that  he  took  any  part 
in  their  deliberations  or  attempted  in  any  manner  to  influence  the 
verdict.  But  it  is  insisted  by  the  learned  counsel  for  the  plaintiff 
in  error,  that  the  mere  presence  of  the  officer  in  the  room  while  the 
jury  were  considering  of  their  verdict  affords  a  sufficient  ground  for 
granting  a  new  trial.  It  is  said  the  due  iidministration  of  justice 
requires  that  the  utmost  privacy  should  attend  the  deliberations  of 
the  jury;  that  it  is  often  necessary  for  the  jury  to  comment  upon 
the  testimony  of  witnesses,  weigh  their  conflicting  statements,  and 
ascertain  the  real  fact  in  issue;  and  that  the  presence  of  an  officer, 
whose  friends  may  have  been  witnesses  on  the  trial,  will  prevent 
that  full  interchange  of  views  and  free  criticism  in  which  the  jury 
would  indulge  if  left  entirely  alone.     Tliere  is  undoubtedly  force  in 

*  To  same  effect,  Oaitiey  v.  People  (97  III.  2T0),  37  Am.  Rep.  109. 


734  WISCONSIN, 


Crockett  v.  Sute. 


these  observations.  But  still  we  must  presume,  in  the  absence  of 
all  showing  to  the  contrary,  that  the  officer  was  a  proper  person  to 
take  charge  of  the  jury;  that  his  presence  in  the  room  with  them 
would  not  tend  to  embarrass  their  deliberations  ;  and  that  he  was 
entirely  disinterested  as  to  the  result  of  the  trial.  It  certainly  will 
not  do  to  assume  that  the  learned  Circuit  judge  would  have  placed 
the  jury  in  charge  of  an  officer  who  had  shown  an  undue  interest  in 
the  event  of  the  cause,  or  whose  friends  had  been  material  witnesses 
on  the  trial,  so  as  to  render  the  presence  of  the  officer  in  the  room 
with  the  jury  a  restraint  upon  their  deliberations.  Indeed,  there 
is  nothing  to  show  that  the  officer  in  this  case  was  guilty  of  any 
misconduct,  or  was  unfaithful  in  the  discharge  of  his  sworn  duty. 
Our  statute  upon  the  subject  of  criminal  trials  in  justice's  court 
))rovides,  that  after  the  jury  have  heard  the  proofs  and  allegations 
ill  the  case  they  shall  be  kept  together  in  some  convenient  place 
until  they  agree  on  a  verdict  or  are  discharged  by  the  court ;  and 
an  officer  shall  be  sworn  to  take  charge  of  them,  in  like  manner  as 
upon  trials  in  justice's  court  in  civil  proceedings.  §  4757,  B.  S. 
Ill  the  justice's  act,  the  form  of  the  oath  which  is  administered 
to  tho  officer  is  given.  No  form  of  oath  is  prescribed  for  the  Circuit 
Court,  but  doubtless  the  same  oath  substantially  is  administered  to 
the  officer  us  that  taken  in  the  justice's  court.  See  §  3652,  R. 
S.  That  is,  the  officer  is  usually  sworn  to  keep  the  jury  together 
in  some  private  and  convenient  place  without  drink,  except  water; 
not  to  suffer  any  person  to  speak  to  them,  nor  to  speak  to  them  him- 
self, unless  by  order  of  the  court,  except  to  ask  if  they  have  agreed 
upon  their  verdict,  until  they  have  so  agreed,  or  have  been  dis- 
charged; not  to  communicate  to  any  person  the  state  of  their  delib- 
erations, or  the  verdict  which  they  have  agreed  upon.  Presumably 
an  oath  of  this  character  was  administered  to  the  officer  in  this  case. 
The  language  of  such  an  oath  implies  that  tho  officer  is  to  be  near 
the  jury  so  as  to  prevent  any  communication,  orally  or  otherwise, 
from  being  made  to  them,  and  where  ho  may  know  the  state  of 
their  deliberations.  It  is  frequently  the  pnictice  in  this  State  for 
him  to  remain  in  tlie  room  with  the  jury,  though  of  coarse  he 
should  religiously  refrain  from  taking  any  part  whatever  in  their 
conversation  or  discussions.  But  if  the  officer  is  a  proper  person  to 
take  charge  of  a  jury,  especially  where,  as  in  this  case,  the  court 
diieots  him  to  remain  in  the  room  with  the  jury  while  they  arc  con- 
sidering of  their  verdict,  we  can  see  no  valid  objection  to  the  prao- 
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tice.  If  in  the  room  with  the  jury  he  is  in  a  much  better  position 
to  prevent  any  commanication  from  being  made  to  them  by  third- 
parties  to  influence  their  verdict,  than  if  he  were  away  out  of  their 
sight  and  hearing.  This  must  be  obvious  to  an^  one  reflecting  a 
moment  upon  the  subject.  •  The  only  doubt  we  have  had  upon  thia 
point  arises  from  the  recent  decision  of  the  Supreme  Court  of  Mich- 
igan in  People  v.  Knapp,  42  Mich.  267;  s.  c,  36  Am.  Rejj.  438. 
In  that  case  it  was  held  that  if  the  officer  in  charge  of  the  jury  re- 
main present  in  the  room  during  the  deliberations  of  such  jury, 
though  he  may  do  nothing  but  listen,  and  it  does  not  appear  that  a 
party  has  been  prejudiced  thereby,  yet  this  will  be  a  good  ground 
for  setting  aside  the  verdict.  We  have  examined  with  some  care 
the  opinion  in  that  case,  and  confess,  while  we  have  the  highest 
respect  for  the  decisions  of  that  able  and  enlightened  tribunal, 
we  are  unable  to  adopt  its  reasoning.  We  do  not  care  to  make  any 
further  comment  upon  the  decision  than  to  say  it  is  not  satisfactory 
to  our  mind^,  and  we  decline  to  follow  it.  This  disposes  of  all  the 
material  points  relied  on  for  a  reversal  of  the  judgment. 
By  the  Court — The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


LiPSKY  V.  BOKGMAKN. 

(aj  W|8.  236.) 

SmI  property  —  struct  ure  for  dancing. 

A  wooden  Btractnre,  bailt  aud  uned  for  dancing,  of  light  materials,  resting' 
partly  on  the  groand  and  partly  on  posts  set  in  the  ground,  and  roofed  with 
brush,  with  a  door  opening  into  the  owner's  adjacent  dwelling  and  saloon, 
with  seats  for  musicians,  between  the  two  buildings,  on  cross  pieces  fastened 
to  both,  is  real  estate. 

ACTION"  of  trespass  on  land.     The  opinion  states  the  facts.     The 
plaintiff  had  judgment  below. 

Timlin  &  Mauseau,  for  appellant. 

H,  Q.  A  W,  J,  Turner,  for  respondent. 

Orton,  J.     [Omitting  minor  considerations.]     There  is  a  dwell- 
ing-house on  the  land,  occupied  by  the  plaintiff  and  1\\^  ivxmVl'S 
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as  a  residence,  and  used  also  as  a  saloon.  The  building  in 
((ucstion  is  erected  on  one  side  of  this  main  bailding,  and  next 
to  the  saloon,  and  built  there  by  the  plaintiff  for  the  pnrpoM 
of  being  used  in  connection  with  the  saloon  as  a  dancing  halL  It 
is  thirty-two  feet  square,  the  sills  are  fastened  together  at  the  ends 
with  nails  or  spikes,  the  studding  is  fastened  to  the  sills  in  the  same 
way,  and  four  or  five  feet  apart,  and  on  the  top  of  the  studding  aie 
fastened  the  plates  in  the  same  way;  and  the  sills  and  plates  are 
thirty-two  feet  in  length  and  two  by  eight  or  two  by  ten  inches 
square.  The  sills  rest  at  some  places  on  the  ground  and  at  other 
places  on  cedar  posts  set  into  the  ground  and  on  cedar  railroad  ties 
und  stones.  A  floor  is  laid  over  the  whole  space,  in  the  center  of 
which  stands  a  post  eight  feet  high  and  six  by  eight  inches  square, 
from  the  top  of  which  extend  four  rafters  to  the  plates.  The  roof 
is  intended  to  bo  squai'c  and  four-cornered,  and  now  consists  of 
bnish.  There  is  a  space  between  the  buildings  and  in  it  are  con- 
structed seats  for  the  musicians,  twelve  feet  long,  upon  cross  pieces 
fastened  to  both  buildings,  and  a  door  is  intended  to  open  from  the 
saloon  into  the  dancing  hall.  It  is  in  an  unfinished  condition,  but 
used  for  the  purpose  intended;  and  it  is  intended  to  be  made  more 
complete  and  permanent,  and  to  permanently  remain,  to  be  used  in 
connection  with  the  main  building  for  domestic  purposes,  and  in 
connection  with  the  saloon  business,  as  a  dancing  hall.  The  testi- 
mony on  behalf  of  the  defendant  as  to  the  frail  character  of  this 
building,  and  the  testimony  offered  by  him  and  rejected,  as  to  simi- 
hir  structures  and  how  they  were  regarded,  do  not  in  the  least  mili- 
tate against  this  statement  of  the  evidence.  As  the  Circuit  Court 
virtually  took  the  question  from  the  jury,  and  decided  that  from 
this  evidence  this  building  was  a  fixture,  the  question  here  is,  would 
the  jur}'  have  been  justified  in  finding  otherwise?  or  in  other  words, 
would  the  verdict  be  allowed  to  stand,  on  motion  for  a  new  trial,  if 
they  had  so  found?  If  not,  the  Circuit  Court  committed  no  error 
in  taking  the  question  from  the  jury  and  so  deciding.  From  the 
character,  situation  and  intended  use  of  this  building,  as  disclosed 
by  this  evidence,  there  can  be  no  question  that  it  was  affixed  to  the 
soil  and  is  a  part  of  the  realty.  By  the  current  of  authorities  it  has 
all  the  requisites  to  make  it  such.  It  was  constructed  by  the  owner 
of  the  land.  It  has  sufficient  actual  physical  attachment  to  the 
main  building  and  the  soil,  and  was  intended  to  be  permanoit,  and 
to  be  always  used,  not  only  with  the  main  building  but  for  Bimilar 
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pnrpoBes,  and  not  intended  ever  to  be  remoTed.  To  support  this 
ntling,  I  need  only  to  refer  to  some  of  the  late  decisions  of  this 
court,  and  in  cases  where  the  facts  were  not  nearly  as  oonclusiye  as 
in  this  case,  and  yet  the  constructions  were  held  to  be  fixtures,  and 
not  personalties.  Hucbschmann  t.  Mc Henry,  29  Wis.  655;  KimbdB 
T.  Darling,  32  id.  675;  Jenkins  v.  McOardy,  48  id.  628;  s.  c,  33  Am. 
Hep.  841;  and  Tayhr  v.  Collins,  51  id.  123.  We  can  find  no  error 
in  the  record. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


PlERCB  V.  SeYMOUB. 
(58  Wis.  272.) 

LimitaiianB — $iatute  of — promise,  when  sufficient  to  rewve  debt. 

Nothing  short  of  an  unqualified  written  promise  to  pay  will  reviTe  a  debt 
againat  which  the  Statute  of  Limitationa  has  run  * 

QUFFICIENTLY  reported  in  note,  36  Am.  Eep.  197. 


De  Fobth  V  WiscoNSiir  &  Minnesota  Railroad  Company. 

(M  Wis.  820.) 
Sunday  —  "  bueinesit. " 

PrDCfiriog  signatures  of  tax  payers  to  a  petition  to  a  board  of  superTisors 
to  isane  railroad-aid  bonds,  is  "  business/'  and  if  done  on  Sunday  confers  no 
authority  to  issue  the  bonds. f 

ACTION'to  restrain  a  board  of  supervisors  from  issning,  and  a 
railway  company  from  receiving,  town  aid  bonds.     The  opinion 
states  the  point.     The  plaintiff  had  judgment  below. 

Edwin  H.  Abbot  and  8.  U.  Pinney,  for  appellant. 

B,  J,  3fc  Bridge,  and  James  (yNeill,  for  respondent. 

•  *'  I  will  pay  it  as  soon  as  possible ;  "  held,  sufficient.  Norton  y.  Sfteponl,  49  Oomu 
tSee  Porfcerv.  Pitts,  ante,  156. 
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Taylor,  J.  The  allegations  of  the  complaint  show  that  it 
necessary  to  have  nineteen  signatures  of  resident  tax  payers  of  the 
town  to  the  petition  in  order  to  justify  the  issuing  of  the  bondi, 
and  that  only  six  of  these  signatures  were  made  on  any  secular  day; 
all  the  others  were  made  on  Sunday.  The  real  and  material  ques- 
tion in  this  case  is,  lY^^ether  a  petition  signed  by  the  resident  tax 
payers  on  Sunday  is  a  lawful  petition,  under  the  provisions  of  sec- 
tion 946,  and  would  justify  the  issuing  of  the  bonds  of  the  town 
under  said  section.  Section  4595,  Rev.  Stats.,  makes  it  unlawful 
'*  to  do  any  manner  of  labor,  business  or  work,  except  only  worki 
of  necessity  and  charity,"  on  the  first  day  of  the  week,  or  Sunday. 
It  was  held  by  this  court  in  Troewert  v.  Decker^  51  Wis,  46  ;  s,  c, 
37  Am.  Bep.  808,  that  the  loaning  of  money  and  giving  a  note 
therefor  was  business,  within  the  meaning  of  this  statute ;  and  it 
appears  to  us  perfectly  clear  that  going  about  and  procuring  the 
signatures  to  a  petition  of  the  tax  payers  of  a  town,  upon  the  pre- 
sentation of  which,  properly  signed,  to  the  clerk  of  such  town,  the 
board  of  supervisors  thereof  would  be  authorized  to  execute  and 
deliver  to  a  railroad  company  the  bonds  of  the  town  for  a  large  sum 
of  money,  and  pledge  the  credit  thereof  for  the  payment  of  the 
same  and  the  interest  thereon,  is  a  very  important  business,  so  fu 
as  the  railroad  company  and  the  town  are  concerned.  We  also 
think  that  when  the  tax  payer  subscribes  his  name  to  such  i>etition 
he  is  doing  business  within  the  meaning  of  such  statute.  He  is 
doing  that  which,  if  lawfully  done,  would  authorize  the  incurring 
of  a  large  indebtedness  on  the  part  of  the  town,  and  the  granting 
of  a  large  pecuniary  benefit  to  the  railroad  company  soliciting  such 
signatures.  One  of  the  definitions  of  the  word  "  business,"  given 
by  Webster,  is  a  **  transaction."  The  signing  of  the  petition  was  a 
very  important  part  of  a  very  important  transaction  between  the 
railroad  company  and  the  town  —  so  important  that  nnless  the 
signatures  were  obtained  there  would  bo  no  authority  for  the  board 
of  supervisors  to  issue  the  bonds,  and  no  right  on  th^  part  of  the 
company  to  demand  their  issue.  Without  it  the  board  would  be 
devoid  of  any  power  to  bind  the  town  for  the  payment  of  any  bonds 
they  might  issue  in  its  name  in  aid  of  the  railroad  company.  The 
fact  that  there  was  a  petition  signed  by  the  proper  number  of  resident 
tax  payers,  is  made,  by  the  provisions  of  section  946,  the  very 
foundation  of  the  authority  of  the  town  officers  to  bind  the  town  bj 
issuing  its  bonds. 


JANUARY  TERM,  1881.  739 


Dv  Forth  T.  Wiaoousin  &  Miuneaota  Railroad  Company. 

The  defendant  company  having  violated  the  law  in  procuvu.if  the 
signature  of  the  tax  payers  to  the  petition,  and  the  petitionc "«  sav- 
ing also  violated  the  law  by  signing  the  same  on  Sunday,  it  would 
seem  to  follow  as  a  legal  consequence  that  the  company  can  derive 
no  rights  through  or  by  virtue  of  such  illegal  action  on  its  part. 
But  the  learned  counsel  for  the  appellant  argues  with  much  earnest- 
ness and  ability,  that  because  the  petition  was  presented  on  a  secular 
day^  signed  witlx  the  names  of  a  sufficient  number  of  the  tax  payers 
of  the  town,  the  town  board  not  only  had  the  power  to  act  upon 
such  petition  without  inquiiy  as  to  the  time  when  the  signatures 
were  made,  but  that  the  company  had  the  right  to  compel  their  ac- 
tion if  they  refused.  Tlie  argument  seems  to  go  the  length  of 
holding  that  if  the  i)roper  number  of  genuine  signatures  are  at- 
tached to  the  i^etition  when  presented  to  the  clerk,  neither  the 
town  board  nor  any  one  else  can  question  the  methods  by  which 
such  signatures  were  obtained.  This  wo  think  is  clearly  a  mistakea 
view  of  the  question.  It  seems  very  clearly  to  us  that  the  sufficiency 
of  the  petition  might  be  impeached  by  showing  that  the  signatures 
were  obtained  by  force  or  fraud;  and  there  does  not  appear  to  us 
ai^y  good  reason  why  its  validity  cannot  bo  impeached  by  showing 
that  the  signatures  were  obtained  in  violation  of  the  Sunday  law. 
If  a  man  gives  his  note  on  Sunday  as  the  consideration  for  goods 
sold  or  money  loaned,  he  may  show  tlie  fact  as  defense,  in  an  action 
to  recover  upon  such  note.  lie  does  not  deny  his  i>romise  or  his 
signature;  he  admits  that  he  has  had  the  goods  sold  or  the  money 
loaned;  and  yet  the  law  says  that  the  holder  of  the  instrument  can- 
not recover,  because  it  was  given  in  violation  of  the  statute.  In 
both  the  giving  and  taking  of  the  note  the  statute  was  violated;  and 
because  the  person  taking  tlie  note  was  equally  guilty  with  the 
maker  of  the  same,  the  courts  will  not  aid  him  in  enforcing  his 
contract  so  made.  The  contract  in  itself  is  not  illegal,  but  because 
the  making  of  it  on  Sunday  was  a  violation  of  a  criminal  statute, 
it  cannot  l)e  enforced. 

Will  a  court  of  equity  permit  a  party  to  make  use  of  a  petition 
which  is  in  the  nature  of  a  request  or  power  of  attorney,  authoriz- 
ing the  town  authorities  to  issue  to  him  the  bonds  of  a  town,  which 
shall  bo  a  charge  upon  the  property  of  the  petitioners  and  all  other 
tax  payers  of  the  town,  when  it  appears  that  such  party  obtained 
the  signatures  of  the  petitioners  by  an  act  which  was  a  yiolation  of 
the  criminal  laws  of  the  State?    If  the  appellant  were  proc^eSiicig^ 
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against  the  officers  of  the  town  to  compel  the  issning  of  the  honds, 
there  would  not  seem  to  be  any  doabt  as  to  the  right  of  the  toim 
authorities  to  set  up  the  unlawful  act  of  the  appellant  in  procuring 
the  signatures,  as  a  defense  to  the  action.  The  law  haying  required 
the  appellant  to  procure  the  signatures  of  the  tax  payers  to  the  pe- 
tition before  it  is  authorized  to  call  upon  the  authorities  to  issue 
the  bonds,  the  petition  is  the  very  foundation  of  the  appelknt's 
right,  and  when  it  is  shown  that  the  appellant  violated  the  law 
in  procuring  the  signatures,  he  is  not  in  a  position  to  ask  the  aid 
of  a  court  to  enforce  a  claim  against  the  town  founded  upon  such 
petition.  In  such  case,  the  right  depending  upon  the  validity 
of  the  petition,  it  is  no  answer  that  in  the  first  instance  the  appel- 
lant could  make  out  a  case  without  showing  that  it  had  violated 
any  law.  In  such  action  the  appellant's  right  to  relief  would 
rest  upon  the  petition,  and  it  being  shown  that  the  petition  was 
obtained  by  an  act  which  violates  the  criminal  laws  of  the  State, 
the  court  cannot  grant  the  relief  any  more  than  in  &vor  of  the 
payee  of  a  note  made  on  Sunday.  The  payee,  in  his  action,  can 
make  out  his  case  without  showing  any  violation  of  the  law.  He 
introduces  his  note,  and  he  has  made  a  case.  The  note  mav  or 
may  not  show  on  its  face  that  it  was  made  on  Sunday,  and  even 
though  the  date  might  show  that  fact,  yet  in  favor  of  the  legality 
of  the  contract  the  court  in  the  absence  of  other  proofs,  would 
probably  presume,  that  notwithstanding  the  date,  it  was  in  fact  de- 
livered on  a  secular  day.  The  proof  of  the  illegal  act  of  the  payee 
comes  from  the  defendant;  but  when  made  it  shows  that  he  cannot 
recover  except  by  virtue  of  the  contract  which  was  made  in  viola- 
tion of  law,  and  his  case  fails. 

This  question  was  discussed  and  disposed  of  in  the  case  of  Jf|«r« 
V.  Meinrathy  101  Mass.  366;  s.  c,  3  Am.  Rep.  368.  Upon  this 
question  Justice  Wells,  who  delivered  the  opinion,  says:  **The 
plaintiif  concludes  that  the  nde  does  not  apply,  because  he  does  not 
seek  to  enforce  any  rights  which  depend  at  all  upon  the  illegal 
transaction ;  that  both  the  legal  title  which  he  assertSy  and  the 
proofs  by  which  he  maintains  that  title,  not  only  omit  to  disclose, 
but  utterly  disregard  the  unlawful  sale;  whereas  it  is  the  defendant 
who  is  obliged  to  set  up  the  illegal  conduct  of  himself  and  the  plaisi- 
iff  alike,  in  order  to  justify  his  retention  of  the  plaintiff's  property. 
But  the  illegality  lies  directly  in  the  course  of  events  which  placed 
the  property  in  the  hands  of  the  defendant,  and  made  it 
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for  the  plaintiff  to  resort  to  this  suit  to  reguin  it.  It  is  inseparably 
connected  with  the  origin  of  the  cause  ot  action,  emd  it  is  imma. 
ierial  whidi  party  discloses  it  to  the  court.''  We  think  it  very  clear 
thait  the  appellant  could  not  succeed  in  an  action  to  compel  the  de- 
livery of  the  bonds  upon  such  petition. 

The  learned  counsel  for  the  appellant  also  insists  that  if  a  court 
of  equity  would  not  aid  the  appellant  in  enforcing  the  delivery  of 
the  bonds,  neither  will  it  aid  this  plaintiff  in  liis  action  to  restrain 
the  issuing  of  them,  for  the  reason  that  lie  lias  shown  himself 
equally  guilty  as  the  appellant  of  a  violation  of  the  law. 

To  this  there  ai'e  several  answers:  First,  it  does  not  appear  with 
certainty  from  the  complaint  that  the  plaintiff  was  one  of  the  per- 
sons and  tax  payers  who  signed  the  petition  on  Sunday;  second,  the 
plaintiff  has  made  out  a  case  by  showing  that  the  petition  was  in- 
vaUd,  by  the  fact  that  twelve  tax  payers  other  than  hiniself  signed 
on  Sunday,  each  one  of  whose  signatures  was  necessary  to  the  suf- 
ficiency of  the  petition  in  respect  to  numbers;  third,  there  does  not 
appear  to  be  any  good  reason  why  the  plaintiff  may  not  protect  his 
property  rights  against  a  claim  made  against  them  by  the  appellant, 
which  is  based  upon  an  nnexecuted  contract  made  in  violation  of 
law.  The  plaintiff  makes  out  a  good  cause  for  relief  when  he  shows 
that  the  petition  was  signed  by  less  than  half  of  the  resident  tax 
payers  of  the  town,  including  himself,  and  excluding  those  other 
than  himself  who  signed  on  Sunday.  He  need  not  and  does  not 
question  his  own  signature  in  order  to  avoid  the  effect  of  it.  He 
shows  it  wholly  ineffectual  witliout  regard  to  his  own  connection 
therewith.  But  suppose  it  necessary  for  the  plaintiff  to  allege  that 
the  petition  is  ineffectual  because  his  signature  was  obtained  thereto 
on  Sunday,  will  this  prevent  him  from  successfully  invoking  the 
aid  of  a  court  of  equity  to  restrain  the  defendant  company  from  ob- 
taining any  rights  against  himself  and  the  other  taxpayers  of  the 
town,  based  upon  such  signature  so  made?  We  think  this  question 
must  be  answered  in  the  negative.  The  plaintiff  does  not  seek  to 
maintain  his  rights  upon  the  alleged  insufficient  petition.  His  de- 
mand for  relief  against  the  threatened  unlawful  taxation  of  his 
property  by  the  officers  of  the  town  and  the  defendant  company  is 
based  upon  the  proposition  that  the  company  has  not  taken  the 
steps  required  by  the  statute  to  authorize  such  taxation;  and  in 
order  to  show  that,  he  shows  that  the  petition  they  have  obtained 
was  obtained  in  such  manner  tliat  neither  a  court  of  law  nor  ef 
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equity  will  pennit  its  use  by  the  company  to  found  any  right  thereon, 
lie  only  questions  the  right  of  the  company  to  the  bonds.  Hi«  own 
right  to  have  his  land  free  from  taxation  to  pay  the  principal  and 
interest  of  bonds  issued  in  aid  of  the  defendant  railroad  company 
is  predicated  upon  the  want  of  power  in  the  oflScers  of  the  town  to 
charge  his  property  with  such  tax.  The  oflSccrs  and  company  claim 
the  power  by  virtue  of  the  i>etition,  and  threaten  to  execute)  such 
power,  notwithstanding  the  fact  that  it  is  admitted  that  it  was  ille- 
gally obtained  and  is  therefore  inefFectual  to  confer  upon  the  town 
officera  the  right  to  impose  such  tax. 

It  seems  to  us  that  the  town  and  defendant  company  are  in  no 
better  position  to  claim  the  right  to  have  these  bonds  issued,  than 
a  party  would  be  who  claimed  the  enforcement  of  an  executory 
contract  made  on  Sunday.  Upon  such  contract,  if  it  be  for  the 
delivery  of  goods,  and  the  delivery  be  not  in  fact  made,  the  vendee 
acquires  no  title  to  the  same.  The  contract  to  deliver,  having 
been  made  on  Sunday,  is  ineffectual  to  compel  the  vendor  to  make 
the  delivery;  and  if  the  vendee  should  take  possession  of  them 
without  the  consent  of  the  vendor,  he  would  bo  a  mere  trespasser, 
and  the  vendor  could  maintain  any  proper  action  against  him  to 
recover  the  possession  of  the  same,  or  the  value  thereof,  notwith- 
standing ]iis  executory  contract  made  on  Sunday;  and  the  fact  that 
such  executory  contract  was  made  by  the  plaintiff  would  be  no 
defense  to  sucli  action.  If  the  contract  made  on  Sunday  is  fully 
executed,  it  is  as  effectual  to  fix  the  rights  of  the  parties  as  though 
made  on  any  other  day;  but  if  it  be  merely  executory,  or  some 
paii  of  it  be  executory,  it  is  simply  void  as  to  such  unexecuted 
part,  or  at  least  ineffectual  to  confer  any  rights  under  it,  and 
neither  party  can  enforce  the  same.  This  was  held  by  this  court 
in  the  case  of  Troeioert  v.  Decker,  supra,  and  the  cases  cited 
therein.     See  also,  Smith  v.  Bean,  15  N.  H.  577. 

In  tho  case  of  Clough  v.  Davis,  9  N.  H.  500,  a  note  was  executed 
on  Sunday  and  put  in  the  hands  of  another  to  deliver  on  Monday, 
and  it  was  so  delivered.  The  court  says:  "  The  note  was  written 
and  signed  on  Sunday,  but  'not  delivered.  The  contract  was  not 
completed.  The  instrument  given  in  evidence  was  not  a  subsisting 
contract  on  Sunday,  nor  so  regarded  by  either  party.  It  waa 
wholly  inoperative,  unless  something  more  had  been  done.  Bui 
the  note  was  placed  in  the  hands  of  an  agent  with  authority  to 
deliver  it  upon  the  next  day,  and  he  did  deliver  it  accordingly.    U 
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kowever  a  secular  contract  made  on  the  Sabbath  is  prohibited, 
and  therefore  void,  the  authority  to  the  agents  for  the  same  reason, 
k  equally  against  law  and  void."  The  court  further  said,  that  the 
proof  showing  that  the  defendant  had  promised  to  pay  the  note 
sfter  its  delivery,  such  promise  was  a  ratification  of  the  act  of  the 
person  who  delivered  the  same,  and  bound  the  defendant.  This 
case  is  commented  upon  in  Smith  v.  Bean,  supra,  as  follows: 
**  But  there  the  note  was  written  on  Sunday  and  given  to  an  agent 
with  authority  to  deliver  it  on  Monday.  No  contract  was  com- 
pleted on  Sunday,  but  something  remained  to  be  done.  The 
attempt  to  confer  the  authority  on  Sunday  was  ineffectual.  It  was 
the  simple  case  of  a  person  assuming  to  act  as  agent  for  another 
without  authority.  But  the  note  came  into  the  hands  of  the 
payee,  whether  with  or  without  an  original  authority  was  im- 
material, for  while  it  was  there  the  defendant  promised  to  pay  it, 
and  thus  made  a  new  contract." 

In  the  case  at  bar,  the  most  that  the  plaintiff  and  the  other 
petitioners  did  who  signed  on  Sunday,  was  to  authorize  the  agent 
of  the  defendant  company  to  present  such  petition,  so  signed  by 
them,  on  some  secular  day,  and  demand  the  issuing  of  the  bonds 
according  to  the  proposition  made  by  the  town.  This  contract  or 
sathority,  being  given  on  Sunday,  was  ineffectual  and  void,  and 
within  the  authorities  above  cited,  would  confer  no  power  upon  the 
eompany,  having  notice  of  the  fact,  to  lawfully  demand  or  receive 
the  bonds,  eveti  though  such  power  had  never  been  formally  re- 
voked by  the  parties  giving  the  same.  No  rights  could  be  acquired 
under  such  authority  given  on  Sunday,  by  any  person  having 
knowledge  of  the  facts,  except  upon  clear  proof  that  the  signers 
liad  ratified  the  authority  of  the  company  by  some  subsequent  act 
on  a  secular  day. 

Whether  a  coui-t  of  equity  would  release  the  plaintiff,  or  other 
persons  in  the  same  situation,  had  he  permitted  the  petition  to  be 
used  and  the  bonds  issued,  and  after  tlie  company  had  exj^ended 
money  in  constructing  the  proposed  road,  relying  upon  the  validity 
of  such  bonds,  is  not  a  question  in  this  case.  The  complaint  shows 
that  the  plaintiff  proceeded  promptly  to  notify  the  town  authorities 
and  the  defendant  company,  that  he  did  not  propose  to  ratify  in 
sny  way  the  illegal  and  void  authority  which  the  company  had 
filed  with  the  town  clerk  as  a  basis  for  the  demand  of  the  bonds. 
This  suit  was  commenced  within  about  three  weeks  after  the 
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petition  wiis  signed  and  filed  in  the  clerk's  office,  and  it  nowbeic 
appears  from  the  com2)laint  tliat  the  company  had  changed  ito 
position  in  any  way  in  reliance  upon  its  rights  to  these  bonds. 

The  plaintiff  stands  in  a  similar  situation  to  a  jmrty  who,  on  Sa»- 
day,  authorized  u  third  person,  as  his  agent,  to  execute  a  contract 
for  him  or  deliver  property  on  some  seculai'  day,  and  who  forbids 
the  execution  or  delivery  before  it  is  effected.  In  such  case,  so  far 
as  such  party's  rights  are  concerned,  he  stands  in  tlic  same  situation 
as  if  no  such  authority  had  been  given,  and  such  third  person  can- 
not make  such  ineffectual  and  revoked  authority  a  jfoundation  for 
the  assertion  of  any  right  on  his  part.  In  such  case  there  is  no  re»- 
son  why  a  court  of  equity  should  not  lend  its  aid  to  protect  the 
rights  of  the  party  who  has  revoked  such  agency,  CBpecially  in  a 
case  like  the  one  at  bar,  where  the  party  against  whom  such  aid  is 
sought  is  seeking  to  enforce  the  contract  without  showing  that  a«j 
property  or  other  consideration  has  been  given  to  and  received  by 
the  party  insisting  upon  such  revocation,  and  which  he  refases  to 
restore;  in  shorty  when  the  contract  sought  to  be  enforced  is  wholly 
unexecuted  on  both  sides.  Had  the  contract  been  execated  bv  cm 
party,  there  would  bo  great  force  in  the  argument  that  a  court  of 
equity  would  not  aid  the  other  in  avoiding  the  contract  on  hiB  part^ 
This  is  not  a  ca«e  of  that  kind.  It  is  simply  a  proceeding  t^  |ir»- 
vent  the  completion  of  a  contract,  })ending  its  negotiation,  and 
while  still  unexecuted  by  either  party.  We  think  the  plaintiff  has 
a  good  standing  in  a  court  of  equity,  and  a  clear  right  to  the  relief 
demanded. 

The  objection  made  by  the  learned  counsel  for  the  appellant  thai 
the  complaint  does  not  allege  that  the  signers  of  the  petition,  wh« 
signed  on  Sunday,  were  not  '*  persons  who  conscientiously  believed 
that  the  seventh  or  any  other  day  of  the  week  ought  to  be  observed 
as  the  Sabbath,"  etc.,  as  prescribed  in  section  4596,  R.  S.,  and  is 
bad  for  that  reason,  is  not,  we  think,  sustained  by  the  anthoritiesL 
This  was  one  of  the  points  decided  in  the  case  of  Troeweri  v.  Ikcbtr, 
in  this  court,  and  was  decided  against  the  theory  of  the  apiiellaot 
upon  the  authority  of  the  cases  of  Bosworth  v.  Swanaeyy  10  Met 
363;  Jones  v.  Andover^  10  Allen,lS,  21;  and  Hindcley  v.  Penobicof^ 
42  Me.  89.  It  is  tmc,  these  cases  arose  U2)on  the  exceptions  contained 
in  section  4595;  but  the  principle  is,  we  think,  the  same  as  to  the  ex«^ 
ceptions  contained  in  the  next  section.  Theae  cases  hold  that  tks 
legal  presumption  is  against  the  validity  of  an  act  done  on  Ssndi^t 
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and  it  is  for  the  part^  who  alleges  that  the  act  is  valid,  notwithstand- 
ing that  fact,  to  make  the  proof  showing  either  that  the  act  done  wus 
€ne  of  the  excepted  ones,  or  that  the  person  performing  the  act  wus 
one  of  the  persons  excepted  from  the  provisions  of  the  statute. 

Having  come  to  the  conclusion  that  the  petition  was  wholly  inef- 
fectnal  under  the  statute  to  authorize  the  appellant  to  demand  the 
bonds  of  the  town,  or  to  authorize  the  officers  thereof  to  issue  and 
deliver  them  to  the  appellant,  and  that  the  plaintiff  is  not  in  such 
situation  in  regard  to  the  transaction  as  to  prevent  him  from  invok- 
ing the  aid  of  the  court  for  the  purpose  of  prohibiting  the  threat- 
ened illegal  proceedings  <m  the  part  of  the  appellant  and  town  ofii- 
cers,  it  becomes  unnecessary,  in  the  disposition  of  this  case,  to  pass 
upon  the  constitutionality  of  the  act  under  which  the  proceedings 
were  had. 

[Omitting  a  question  of  costs.] 

Bjf  the  Court — The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Paecheb  v.  Marathox  Couktt. 

(68  WlB.  888.) 

PaymeTU  —  wlunta/ry  —  iaxes^  under  protMi. 

^TniMit  under  protest  of  an  illegal  tax,  on  demand  hj  the  sheriflf,  to  prevent 
levj  and  Mde,  is  not  voltmtary,  although  there  was  no  present  threat  of 
levy. 

ACTION  to  recover  amount  paid  for  an  illegal  tax.     The  opinion 
states  the  point.     The  defendant  had  judgment  below. 

James  di  Crosby,  for  appellant. 

O.  P.  Eldredy  for  re8i)ondent. 

Lyok,  J.  It  is  not  denied  that  the  complaint  states  a  cause  of 
action.  The  testimony  given  on  the  trial  tended  to  prove  the  ma- 
terial averments  in  the  complaint,  and  was  undoubtedly  sufficient 
to  rapport  a  verdict  for  the  plaintiffs  had  the  jury  found  for  them. 
The  only  question  litigated  on  the  trial  was,  whether  or  not  the 
Vol.  XXXVIII— 94 
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plaintiffs  paid  the  illegal  tax  Yoluntarily.  On  this  qnestion,  after 
submitting  to  the  jury  the  question  whether  the  payment  was  mads 
by  them  with  the  view  of  preventing  a  levy  upon  and  seizure  of 
their  goods,  witli  an  instruction  that  if  made  for  that  purpose  the 
plaintiffs  should  recover,  the  learned  Circuit  judge  further  instructed 
the  jury  as  follows:  ''It  is  not  enough  that  an  officer  gets  a  war- 
rant in  his  hand  and  notifies  all  tax  payers,  '  The  amount  of  this 
tax  must  be  paid,  or  I  will  enforce  the  collection  by  levy.'  That  is 
not  enough.  It  must  bo  a  present  purpose,  an  intent,  of  levying — 
of  taking  the  goods  then  and  there;  not  that  he  will  do  so  in  the 
course  of  some  future  days,  but  that  he  intends  to  levy,  and  having 
that  intention  and  j)urpose,  and  warrant  of  authority  to  do  it,  the 
party  pays  to  prevent  his  goods  being  seized — if  ho  does  it  under 
such  circumstances  it  is  compulsory  payment.  If  it  is  not  under 
43uch  circumstances,  it  is  what  the  law  calls  a  voluntary  payment 
However  the  man  may  squirm  about  the  tax,  it  is  called  a  volun- 
tary payment,  and  he  cannot  recover  it  back.  A  threat  to  levy,  to 
levy  now  at  the  time,  and  with  the  purpose  to  take  the  goods  then 
and  there,  and  the  money  paid  then  and  there  to  prevent  the  act,  is 
what  is  meant  by  compulsory  payment  in  the  law;  and  a  person 
who  pays  that  way,  the  tax  being  illegal,  can  recover  it  back,  not 
otherwise." 

In  Van  Buren  v.  Downing ^  41  Wis.  122,  this  court  had  occasion 
to  consider  the  question  of  the  liability  of  an  officer  or  agent  to  re- 
fund an  illegal  tax  or  duty  collected  by  him  and  paid  over  to  his 
principal.  The  defendant  in  that  case  was  an  assistant  treasniy 
agent,  and  as  such  collected  of  the  plaintiff  a  license  fee  imposed 
by  a  statute  afterward  adjudged  invalid,  and  paid  the  fee  into  the 
State  treasury.  The  action  was  to  recover  back  the  sum  so  pai4 
Because  the  plaintiff  did  not  pay  the  fee  under  protest,  or  deny  his 
liability  therefor,  or  notify  the  agent  of  his  intention  to  bring  suit 
to  recover  it  back,  we  held  the  payment  voluntary,  and  that  the 
agent  was  not  liable  after  he  had  paid  the  money  into  the  treasnir 
in  good  faith.  The  cases  cited  in  the  opinion  abundantly  shov 
that  the  rule  of  the  liability  of  officers  or  agents  in  such  cases  is 
correctly  stated  in  Ershine  v.  Van  Arsdale,  15  Wall.  75.  ThU 
was  an  action  against  a  collector  of  internal  revenue  to  recover  the 
amount  of  an  illegal  tax  assessed  against  and  paid  by  Van  Arsdale. 
This  is  the  rule  laid  down  by  the  court:'  ''Taxes  illegally  assessed 
and  paid  may  always  be  recovered  back  if  the  collector  understand! 
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from  the  payer  that  the  taxes  are  regarded  as  illegal,  and  that  suit 
will  be  instituted  to  compel  the  refunding  of  them."  Judge 
CooTey,  in  his  treatise  on  the  Law  of  Taxation,  says  that  "all  pay- 
ments of  taxes  are  supposed  to  be  voluntary  which  are  not  made 
under  protest  or  under  the  apparent  compulsion  of  legal  process,  ** 
and  that  "  when  a  protest  is  relied  upon,  nothing  very  formal  is 
requisite."  Pago  548.  He  also  quotes  approvingly  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  in  Ershhie  v. 
Van  Arsdale,  supra. 

Such  is  the  rule  in  an  action  against  the  officer  or  agent  to  whom 
the  money  was  paid  in  the  first  instance.  Certainly  no  stronger 
rule  prevails  in  favor  of  the  principal  after  the  money  has  ^)een  paid 
over  by  such  officer  or  agent.  Indeed,  there  are  authorities  to  the 
effect  that  the  rule  is  more  f  ivorable  to  the  plaintiff  in  tho  latter 
case  than  when  the  action  is  against  the  officer  or  agent.  This  dis- 
tinction is  mentioned  in  Atwell  v.  Zeluff,  26  Mich.  118.  We  need 
not  discuss  this  distinction.  We  prefer  to  consider  this  case  on  the 
theory  that  to  entitle  the  plaintiff  to  recover  against  the  county  he 
must  make  as  strong  a  case  as  he  would  be  required  to  make  were 
his  action  against  the  sheriff.  Attoell  v.  Zeluff  is  an  instructive 
case  on  the  general  question  of  what  are  and  what  are  not  voluntary 
payments.  The  rule  is  there  stated  as  follows:  ''Where  an  officer 
demands  a  sum  of  money  under  a  warrant  directing  him  to  enforce 
it,  the  party  of  whom  he  demands  it  may  fairly  assume  that  if  he 
seeks  to  act  under  the  process  at  all,  he  will  make  it  effectual.  The 
demand  itself  is  equivalent  to  a  service  of  the  writ  on  the  person. 
Any  payment  is  to  be  regarded  as  involuntary  which  is  made  under 
a  claim  involving  the  use  of  force  as  an  alternative,  as  the  party  of 
whom  it  is  demanded  cannot  be  compelled  or .  expected  to  await 
actual  force,  and  cannot  be  held  to  expect  that  an  officer  will  desist 
after  once  making  demand.  The  exhibition  of  a  wari'ant  directing 
forcible  proceedings,  and  the  receipt  of  money  thereon,  will  be  in 
sach  case  equivalent  to  actual  compulsion.'*  We  do  not  say  that  wo 
would  absent  to  that  rule  as  broadly  as  there  stated.  Perhaps  a 
protest,  at  least,  should  be  required,  especially  if  the  action  bo 
brought  against  the  officer  or  agent  after  he  has  paid  over  to  liia 
principal  the  money  illegally  collected.  The  opinion  in  tho  Michi- 
gan case  recognizes  the  hardship  of  the  rule,  and  suggests  a  modifi- 
cation of  it  by  the  legislature. 

But  whether  the  rule  of  the  Michigan  case  is  or  is  not  correct,  we 
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tkink  it  must  be  held,  on  principle  and  authority,  that  the  pajmeot 
of  a  demand  under  compulsion  of  legal  process,  such  payment  being 
accompanied  by  a  protest  that  the  demand  is  illegal  and  that  the 
payer  intends  to  take  measures  to  recover  back  the  money  paid,  is 
not  a  voluntary  payment.  And  further,  to  constitute  compulsion 
of  legal  process  it  is  not  essential  that  the  officer  has  seized,  or  U 
immediately  about  to  seize,  the  property  of  the  payer  by  virtue  of 
his  process.  It  is  sufficient  if  the  officer  demands  payment  by  virtue 
thereof,  and  manifests  an  intention  to  enforce  collection  by  seizure 
and  sale  of  the  payer's  property  at  any  time.  On  the  general  ques- 
tion we  are  considering,  numerous  authorities  are  cited  in  Coolej 
on  Taxation,  in  the  notes  on  pages  568-571.  The  case  of  Powell 
V*  SupWs  of  St.  Croix  Co.,  46  Wis.  210,  is  an  illustration  of  what 
constitutes  a  voluntary  payment.  It  follows,  from  the  views  above 
expressed,  that  when  the  learned  Circuit  judge  instructed  the  jury 
that  unless,  when  the  tax  was  paid,  the  sheriff  had  the  prasent  in- 
tention  and  purpose  to  seize  the  plaintiffs'  goods  then  and  there, 
the  plaintiffs  could  not  recover,  and  that  an  intention  to  seize  at  a 
future  day  was  not  sufficient,  he  laid  down  a  limitation  of  the 
liability  of  the  defendant  which  the  law  does  not  sanction. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause  it»- 
monded  for  a  new  trial. 

By  the  Court. — So  ordered. 


Allek  t.  City  of  Chippewa  Falls. 

(92  wis.  480.) 

Muiueipal  corporation  —  negligence  —  eurfaee-waUr, 

In  grading  streets  and  constrncting  gutters  for  surface-water,  a  cHj  is  not 
bound  to  provide  for  extraordinary  storms,  such  as  prudent  peTwos  do  aol 
tkink  of  guarding  against,* 

ACTION  of  damages  for  collecting  and  obstructing  surface-water. 
The  opinion  shows  the  facts.      The  plaintiff  had  judgment 
below. 


•  See  Smith  v.  City  CouncU  of  AUx%ndria  (33  Oratt.  209),  M  Am.  R&p,  79B;  Uayvr^ 
Americw  t.  EUbridoe  (64  Qa.  584),  87  Am.  Bep.  89. 
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John  J.  Jenkins,  for  appellant. 

Bingham  <t  Pierce  and  H.  Richardson,  for  respondents. 

Cole,  G.  J.  The  counsel  for  the  city  insists  that  certain  propmi- 
tions  of  law,  laid  down  in  the  charge  of  the  court  and  in  the  in- 
Btmctions  giyen,  were  erroneous,  and  calculated  to  mislead  the  juxj 
as  to  the  measure  of  the  city's  liability.  After  a  careful  examina- 
tion of  the  charge,  we  think  the  point  well  taken.  The  firat  excep- 
tion relied  on  is  the  one  taken  to  that  portion  of  the  charge  of  ike 
learned  Circuit  judge  wherein  the  jury  were  instructed  that  if 
the  eridence  showed  that  the  authorities  of  the  city,  by  changing 
the  grade  of  any  of  its  streets,  diyerted  water  from  the  marshy 
ground  mentioned  in  the  case  from  its  natural  outlet,  so  as  to  make 
it  run  into  the  lots  in  question,  without  providing  and  maintaining 
sufficient  sluiceways  or  gutters  to  carry  it  by  the  premises  occupied 
by  the  plaintiffs,  thereby  causing  injury  to  their  building,  this  would 
be  actionable  negligence  on  the  part  of  the  city. 

The  criticism  made  on  this  charge  is,  that  eren  if  it  is  sound  as  an 
abstract  j^roposition,  it  was  not  applicable  to  the  facts  proren  on  the 
trial.  It  is  certainly  true  that  all  the  testimony  shows  the  plaint- 
iff's building  was  destroyed  by  a  yiolent  and  unusual  storm  of  wisd 
and  rain,  not  by  water  diverted  from  the  marshy  ground,  or  any 
other  source.  It  did  appear  from  the  evidence  that  north  of  Mill 
and  west  of  Bridge  street  there  was  considerable  low,  swampy 
ground,  where  there  were  some  springs;  and  that  before  the  chaise 
in  the  surface  of  the  land,  caused  by  the  erection  of  buildings  and 
the  laying  out  and  grading  of  streets,  the  surface  and  spring  water 
from  this  swampy  ground  passed  off  between  Bridge  and  Bay  streets 
south  into  the  Chippewa  river,  in  a  different  direction  from  the  one 
it  now  flows  in.  But  it  was  not  this  water  which  caused  the  dan- 
age,  nor  is  the  diversion  thereof  the  grievance  of  which  the  plaint- 
iffs complain;  for  really  there  is  no  ground  for  saying  or  claiming 
that  the  city,  by  changing  a  natural  water-course,  turned  water 
upon  the  plaintiffs'  building  and  destroyed  it.  Any  remarks  there- 
fore applicable  to  such  a  state  of  facts  were  not  ^x^rtinent,  and 
might  possibly  tend  to  confuse  or  mislead  a  jury  to  the  detriment 
of  the  city.  It  seems  needless  to  observe  that  the  city,  under  its 
charter,  had  the  undoubted  right  to  establish  tlie  grade  of  its  streets, 
and  in  the  execution  of  the  grade  the  existing  drainage  oi  surface- 
water  might  be  changed  or  destroyed. 
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la  Hoyt  T.  City  of  Hudson,.  41  Wis  ;  105,  s.  c,  22  Am.  Kep.  714,  it 
was  held,  that  where  the  passage  of  surface-water  is  obstructed  by  a 
city  in  grading  and  improving  its  streets,  the  owner  of  adjacent  land 
injured  by  such  obstruction  cannot  recover  damages  therefor.  Chief 
Justice  Dixon  in  that  case  reviews  the  authorities  at  considerable 
length,  and  reaches  the  conclusion  that  this  is  the  better  rule  of  law 
upon  the  subject.  But  that  question  is  not  necessarily  involved 
here,  inasmuch  as  the  liability  of  the  city  is  placed  upon  the  ground, 
that  in  constructing  and  grading  its  streets,  it  carelessly  and  un- 
lawfully failed  to  provide  gutters,  sewers  and  other  means  for  carry- 
ing off  safely,  by  the  premises  occupied  by  the  plaintiffs,  the  large 
amount  of  water  which  would  accumulate  and  empty  into  Central 
and  Bridge  streets  in  heavy  rain-falls. 

An  exception  was  taken  to  an  instruction,  given  at  the  request  of 
the  plaintiffs,  which  reads  as  follows  :  **  No  person  or  corporation 
has  the  right  to  increase  the  flow  of  surface-water  by  adding  thereto 
water  which  does  not  originate  from  natural  causes;  and  if  the  jniy 
find,  in  this  case,  that  the  defendant,  by  means  of  the  grading  of 
streets  or  the  construction  of  gutters  in  the  said  city,  did  add  to  the 
natural  flow  of  water  passing  over  the  said  streets,  and  made  no 
suitable  provision  for  the  conducting  such  water  away ;  and  if,  by 
reason  of  such  accumulation  of  water,  it  escaped  from  said  streets 
upon  the  plaintiffs'  premises,  and  damage  occurred  to  the  plaintifla 
thereby, — plaintiffs  are  entitled  to  recover,  unless  the  jury  shall 
find  that  the  plaintiffs  contributed  by  their  negligence  to  such 
damage.'' 

We  are  not  certain  that  we  fully  comprehend  the  import  of  this 
instruction  or  the  meaning  intended  to  be  conveyed.  If  it  means 
that  the  city  in  grading  its  streets  would  have  no  right  to  collect 
and  throw  upon  them  water  which  would  not  otherwise  have  flowed 
or  found  its  way  upon  the  streets,  without  constructing  gutters  or 
making  some  suitable  provision  for  conducting  such  water  away  so 
that  adjacent  property  should  not  bo  injured  by  it,  and  that  if  the 
city  failed  to  do  this,  and  damage  resulted  therefrom,  the  city  would 
be  liable,  wo  see  no  objection  to  the  instruction.  But  the  instnic- 
tion  seems  to  be  obscure  in  its  meaning,  and  difficult  to  be  under- 
stood even  by  a  lawyer.  But  as  we  aro  not  certain  that  we  under- 
stand'it,  we  will  make  no  further  remarks  uix)n  it. 

In  our  view,  the  most  serious  objection  to  the  charge  is,  that 
it  holds  the  city  liable  for  the  destruction  of  the  building  if  it  was 
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occasioned  by  a  rain-fall,  however  unusual  or  extraordinary,  pro- 
riding  the  gutters  were  insufficient  to  safely  carry  off  the  water. 
True,  this  proposition  is  not  distinctly  laid  down  in  so  many  words^ 
but  it  is  the  implication  of  the  charge.     Now  the  evidence  shows* 
that  the  storm  which  destroyed  the  building  was  one  of  wind,  rain 
and  hail  of  a  most  unusual  and  extraordinary  character.     Bridge 
and  Central  streets  were  covered  with  surface-water.     One  of  the 
plaintiffs'  witnesses  says  ^'  there  was  water  everywhere, "  and  thai, 
as  the  lightning  flashed,  he  "looked  up  Bridge  street,  and  could 
see  it  coming  down  just  like  a  creek."    Another  of  the  plainti&i^ 
witnesses  said  "the  streets  were  one  sheet  of  water,"  and  there  is- 
coiisiderable  testimony  to  the  same  effect,  showing  that  the  rain- 
fall and  storm  were  most  unusual  and  severe.     Now,  it  seems  to  us 
to  be  carrying  the  doctrine  of  liability  to  a  most  unreasonable 
extent,  to  hold  that  the  city  was  bound  to  provide  gutters  of  suf- 
ficient capacity  to  carry  off  the  surface-water  which  might  accumu- 
late and  run  down  its  streets  in  such  an  extraordinary  freshet.     If 
the  city  provides  drains  and  gutters  of  sufficient  size  to  carry  off 
in  safety  the  ordinary  rain-fall,  or  the  ordinary  flow  of  surface 
water,  occasioned  by  the  storms  which  are  liable  to  occur  in  this 
climate  and  country,  it  is  all  the  law  should  require.     The  re- 
marks of  Denio,  C.  J.,  in  Mills  v.  C%  of  Brooklyn,  32  N.  Y., 
489,  495,  are  so  just  and   applicable  to  the  present  case,  that  I 
adopt  them  as  giving  my  own  views  upon  this  question.     "It  is. 
not  the  law,"  says  that  learned  jurist,  "that  a  municipal  coi-i)ora- 
tion  is  responsible  in  a  private  action  for  not  providing  sufficient 
sewerage  for  every  or  for  any  part  of  the  city  or  village.    The  duty 
of  draining  the  streets  and  avenues  of  a  city  or  village  is  one  re- 
quiring the  exercise  of  deliberation,  judgment  and  discretion.     It 
cannot,  in  the  nature  of  things,  be  so  executed  that  in  ever}'  single 
moment  every  square  foot  of  the  surface  shall  be  perfectly  pro 
tected  against  the  consequence  of  water  falling  from  the  clouds 
ui)on  It.     This  duty  is  not,  in  a  technical  sense,  a  judicial  one,  for 
It  does  not  concern  the  administration  of  justice  between  citizens; 
out  it  is  of    a    judicial  nature,  for  it  requires,  as  I  have   said,, 
the  same  qualities  of  deliberation  and  judgment.     It  admits  of  a 
choice  of  means,  and  the  determination  of  the  order  of  time  in. 
which  improvements  shall  be  made.     It  involves,  also,  a  variety  of 
prudential  considerations  relating  to  the  burdens  which  maybe 
discreetly  imposed  at  a  given  time,  and  the  preference  whiclv  ona 
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locality  may  claim  over  another.  If  the  owner  of  property  may 
prosecute  the  corporation  on  the  ground  that  sufficient  seweragie 
has  not  heen  provided  for  his  premises,  all  these  questions  must  be 
determined  by  a  jury;  and  thus  the  judgment  which  the  law  has 
committed  to  the  city  council,  or  to.  an  administratiTe  board,  vill 
have  to  be  exercised  by  the  judicial  tribunal.*'  So  it  might  be 
said  with  reference  to  the  question  here,  the  duty  of  providing 
gutters  of  sufficient  capacity  and  size  to  carry  off  the  water  falling 
from  the  clouds  upon  the  streets,  is  one  requiring  the  exercise  of 
deliberation,  judgment  and  discretion.  Persons  might  well  differ 
as  to  whether  a  gutter  was  ample  to  carry  off  all  the  water  which 
would  fall  during  a  violent  and  excessive  rain.  If  the  city  did 
provide  gutters  which  were  sufficient  to  conduct  away  in  safety 
the  rain-fall  of  ordinary  storms — such  freshets  as  usually  occur  in 
this  climate, — it  would  seem  to  be  all  the  law  should  require.  The 
duty  of  providing  against  an  extraordinary  rain-fall  or  unusual 
freshet,  such  as  does  not  occur  but  once  in  a  series  of  years,  which 
persons  of  ordinary  prudence  would  not  think  of  guarding  against, 
is  a  burden  which  ought  not  to  be  imposed  upon  the  city.  Besides, 
there  is  another  consideration  which  has  weight.  There  was  testi- 
mony which  tended  to  show  that  the  premises  in  question  were  low, 
and  below  the  established  grade.  In  reference  to  premises  thus 
situated  Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
says :  ''And  even  when  the  work  of  graduating  the  streets  hsa 
been  entered  upon,  there  is  not  ordinarily,  if  ever,  any  liability  to 
the  adjoining  owner  arising  merely  from  the  non-action  of  the  cor- 
poration in  not  providing  means  for  keeping  surface-waters  from 
property  situate  below  the  established  grade  of  the  street.  There 
are  indeed  cases  which  go  further,  and  assert  that  there  is  no  such 
liability,  where,  in  making  improvements  upon  streets  or  elsewhere, 
authorized  by  law,  surface-waters  are  purposely  turned  from  one's 
own  land  to  that  of  another — from  the  street  directly  upon  the 
adjsicent  property."     Section  799. 

The  authorities  cited  in  the  notes  fuUy  bear  out  the  doctnne  of 
tlie  text  of  the  learned  writer ;  but  it  is  not  necessary  in  this  case 
to  go  to  the  extent  of  holding  there  would  be  noliability  if  it  ap- 
peared that  surface-water  wm  purposely  turned  from  the  street  on 
the  plaintiff's  property  to  its  injury.  In  this  case  the  Circuit  judge, 
in  one  part  of  the  charge,  told  the  jury  that  a  city  was  not  required, 
in  grading  and  improving  the  streets,  to  insure  absolute  safety  to 
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projx^rty-owiitTs  —  that  tliis  miglit  Ik*  imimssiljlc,  —  l)ut  was  bound 
to  use  reasonable  care  and  skill  in  doing  its  work  ;  but  still  the  judge  . 
refused  an  iuj^truction  asked,  that  if  the  destruction  of  the  building 
was  occasioned  directlv  bv  the  storm,  either  bv  the  wind,  or  by  the 
rain  and  liail,  or  by  all  combined,  the  citv  would  not  be  liable.  In 
view  of  the  testimony  to  Avhich  we  have  referred,  w*e  think  the 
learned  judge  must  have  been  of  the  opinion  that  the  city  would  be 
liable  for  the  loss,  even  though  it  was  occasioned  byanextraordi.iarv 
rain-fall  or  an  unusual  freshet,  such  as  a  discreet  and  prudent  per- 
son would  not  think  of  guarding  against,  and  therefore  refused 
the  instruction.  Indeed,  we  think  the  implication  of  the  charge 
is,  that  the  city  would  be  responsible  under  such  circumstances 
for  not  providing  sufficient  gutters  to  carry  off  the  rain-fall.  This 
was  error. 

Without  noticing  the  other  questions  discussed,  we  think  the 
judgment  must  be  reversed,  and  a  new  trial  ordered. 

So  ordered. 


O'CoxxoR  V.  FoxD  Du  Lac,  Amboy  &  Peoria  Railway  Co. 

(Se  Wis.  586.) 

WcUer  ar^  waUr-eourse — surface'Waier  —  obstructing  artificial  diich, 

A  railway  company,  in  the  conBtruction  of  its  road,  is  not  liable  in  damages 
for  filling  up  an  artificial  ditch  by  which  sarface-water  was  drained  from 
lands  of  an  adjacent  owner  into  a  river.* 

ACTION  of  damages  for  obstructing  surface-Avater.     The  opinion 
states  the  point.     The  defendant  had  judgment  below. 

jD.  Bdbcock  and  R.  M,  Bashford,  for  appellant. 

Oeo.  P.  Knowles,  for  respondent. 

Cole,  C.  J.     The  gravamen  of  the  complaint  is,  as  we  inteipret 
its  allegations,  that  the  defendant  company,  in  making  its  road- 

*  ^4ee  QiMw  v.  WiUiams  (25  Kans.  210),  87  Am.  Bep.  Ml,  and  note,  248 ;  Shant  t  KanMB 
City,  etc.,  R.  Co   (71  Mo.  237)«  36  Am.  Rep.  480;  Cairo  and  Vincennes  R.  Co.v.  StevenM, 

Vol.  XXXVIII  — 95 
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bed,  filled  up  a  ditch,  which  drained  or  carried  the  surface-water 
from  the  plaintiff's  premises  to  the  river.  We  do  not  understand 
that  any  stream  of  water  or  water-course  proi)er  was  interrupted, 
crossed  or  changed  Ly  the  company  in  building  its  road,  though 
there  is  some  language  which  would  almost  warrant  such  an  in- 
ference. Blit  the  better,  and  as  we  think,  true  construction  of 
ihe  complaint  is,  that  the  action  is  brought  for  damages  caused  the 
/>laintiff  in  consequence  of  the  defendant  filling  up  a  dmin  by  iU 
road-bed  in  the  vicinity  of  the  plaintiff's  land,  ''thereby  prevent- 
ing the  free  passage  of  the  surface-water  from  her  premises  and 
the  adjoining  lands  eastward  to  the  river."  Assuming  this  to  Iw 
the  cause  of  action  intended  to  be  stated,  the  question  arises,  d(K*s 
it  show  a  legal  injury?  We  are  of  the  opinion  tliat  it  does  nt>t. 
True,  it  is  averred  that  the  company,  unmindful  of  its  duty  in  that 
regard,  wrongfull}'  and  negligently  filled  up  a  culvert  which  it  firsi 
built  in  its  road-bed,  and  thus  stopped  the  flow  of  water  through 
the  ditch.  But  this  only  raises  the  question  whether  the  defendant 
was  bound  to  provide  a  way  for  tlie  escape  of  mere  surface-water 
from  the  i)luin tiff's  premises.  That  question  Inis  already  been 
settled  in  this  State  adversely  to  the  claim  of  i)laintiff. 

In  Hoyt  V.  CUi/  of  HudsoUy  27  Wis.,  G5C;  s.  c,  22  Am.  Rep. 
714,  it  was  in  effect  decided,  tliat  under  the  rule  of  the  common  law 
which  exists  here,  an  owner  In^  the  riglit  to  obstruct  and  hinder 
the  flow  of  mere  surface-water  upon  his  land  from  the  land  of  other 
proprietors;  that  he  may  even  turn  the  same  back  upon  or  onto  the 
land  of  his  neighbor,  without  incurring  liability  for  injuries  caused 
by  such  obstructions.  The  same  doctrine  was  laid  down  in  Petii- 
grew  v.  Village  of  Evaiisvilhy  25  Wis.,  223;  s.  c,  3  Am.  Rep.  50, 
where  the  question  is  very  fully  considered;  also  in  Fryer  v. 
Warne,  29  Wis.,  511.  There  is  a  discrepancy  in  the  decisions  of 
the  different  States  upon  this  subject,  because  some  follow  the  rule 
of  the  civil  law,  which  gives  a  servitude  on  the  lower  in  favor  of 
the  superior  estate.  But  here  the  rule  of  the  common  law  has 
been  already  jidopted,  and  we  see  no  good  reason  for  changing  it. 
According  to  that  rule,  no  natural  easement  or  servitude  exists  in 
favor  of  the  owner  of  the  higher  ground  for  the  flow  of  mere  surface- 
water  over  the  lower  estate,  but  the  owner  of  the  latter  may  detain 
or  divert  the  same  without  rendering  himself  liable  in  damages 
therefor.  But  this  rule  does  not  apply  to  a  water-course,  which  im- 
plies a  stream  usually  flowing  in  a  definite  channel,  though  it  may 
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at  times  be  dry.  Eulrich  v.  Richtei\  37  Wis.  H'Z^,  But  a  water- 
course does  not  include  mere  surface-water  which  is  supplied  by 
rains  or  melting  snow  flowing  in  a  hollow  or  ravine  on  the  land. 
Hoyt  V.  Hudson,  supra. 

We  place  our  decision  upon  the  distinct  ground  that  the  complaint 
fails  to  show  that  any  natural  water-course,  properly  speakings  has 
been  obstructed  or  interfered  with  by  the  defendant.  The  company 
has  only  obstructed  a  ditch  which  drained  or  carried  off  surface- 
water  from  the  plaintiff's  premises.  We  do  not  think  the  defendant 
was  bound  to  keep  that  ditch  open  on  its  own  land  for  the  conven- 
ience of  the  plaintiff ;  in  otlier  words,  the  owner  of  land  is  under  no 
legal  obligation  to  provide  a  way  for  the  escape  of  mere  surface-water 
coming  on  to  his  land  from  the  land  of  his  neighbor,  but  has  the 
right  to  change  the  surfiico  of  the  gi'ound  so  as  to  interfere  with  or 
obstruct  the  flow  of  such  water.  **  The  obstruction  of  surface-water, 
or  an  alteration  in  the  flow  of  it,  affords  no  cause  of  tiction  in  be- 
half of  a  person  wlio  may  suffer  loss  or  detriment  therefrom  against 
one  who  does  no  act  inconsistent  with  the  due  exercise  of  dominion 
over  his  own  soil."  Bkjelow,  (■.  J.,  in  Qannon  v.  Hargadon,  10 
Allen,  106-110. 

The  learned  counsel  for  the  plaintiff  ari^ued  tlio  case  upon  the 
assumption  that  the  complaint  shows  that  a  stream  of  water  or  nat- 
ural water-course  had  been  obstructed  to  the  injury  of  his  client;  but 
we  do  not  understand  this  to  be  the  cause  of  action  stated.  It  is 
quite  clear  that  the  company  would  have  no  right  to  obstruct  a 
water-course  or  divert  a  stream  of  waier  so  as  to  cause  damage  to  an- 
other, without  being  responsible  therefor.  For  an  injury  thus  occa- 
sioned the  company  would  surely  be  liable,  upon  general  princii)les 
as  well  as  by  virtue  of  section  1836,  R.  S.  That  liability  has  often 
been  enforced  by  the  courts.  Young  \,  C,  S  If,  W,  Railway  Co,  y 
28  Wis.  171;  Lyon  v.  G.  B,  tC  Minn.  Railroad  Co,,  42  Wi.^.  538; 
Brown  v.  C,  £  8,  Railroad  Co.,  VI  X.  Y.  486  ;  Hatch  v.  Vt,  Cent, 
Railroad  Co,,  25  Vt.  40 ;  Laivroice  v.  Railway  Co.,  71  Eng.  Com. 
Law,  643;  Hainden  v.  X.  //.  tf?  N,  Railroad  Co,,  27  Conn.  158- 
Johnson  v.  A.  £  St,  L,  Railroad  Co.,  35  X.  II.  569,  are  a  few  of  the 
many  cases  which  might  be  cited  in  support  of  that  proposition  of 
law.  In  Waterman  v.  Conn,  £  Pass.  River }<  Railroad  Co,,  30  Vt. 
510,  it  was  held  * '  that  a  railroad  company  may,  as  a  question  of 
prudence  and  care,  as  well  be  required  to  have  regard  to  the  preven- 
tion of  damage  to  a  land-owner  by  the  accumulation  of  surface- 
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watt-r  merely,  iis  of  a  running  stream,  when  the  geogniphieal  form- 
iitiou  and  surrounding  circumstances  are  such  as  to  make  it  appar- 
ent to  reasonable  men  that  such  precautions  are  necessary;  and  that 
ordinarily  wliat  woukl  be  a  reasonable  performance  of  that  duty 
under  a  given  state  of  circumstances,  would  be  a  question  of  fact, 
and  not  a  question  of  law  for  the  court."     P.  G15. 

But  the  facts  stated  do  not  bring  the  case  within  the  doctrine  of 
any  of  tlie  above  decisions.  Here,  it  api>ears,  there  is  low  land  ad- 
jacent to  the  plaintiff's  premises,  the  surface-water  from  which  wad 
jiccustomed  to  flow  through  a  ditch  which  w:i3  on  another's  land. 
Tliat  ditch  the  defendant  has  filled  up  in  constructing  its  road-bed, 
and  thereby  turned  tliis  surface-water  back  upon  plaintiff's  prem- 
ises, causing  the  injury  complained  of ;  that  is,  the  surface  of  the 
laud  has  been  chano^ed  by  the  construction  of  the  defendant's  road- 
bed,  wliich  prevents  the  surface-water  from  ptissing  off  to  the  east 
to  the  river.  Tliis  is  the  cause  of  action  stated.  No  stream  or 
water-course  has  been  obstructed,  as  we  construe  the  complaint. 
We  therefore  think  the  facts  stated  do  not  constitute  a  cause  of 
action,  and  that  the  demurrer  was  properly  sustained. 

Bi/  the  Court. — The  order  of  the  Circuit  Court  is  affirmed. 

Order  affirmed, 

Will  of  Smith. 

(58  Wis.  648.) 

WiU  —  capacity  —  apiritualum, 
A  belief  in  spiritualism  does  not  of  itself  incapacitate  to  make  &  valid  wiB. 

QUFFICIEN^TLY  reported  in  note,  36  Am.  Rep.  426. 


MaUSHALL    v.    PiKKIiAM. 
(52  Wis.  673.) 

Trade -mark — famHiy  natM, 

The  family  name  of  a  manufacturer  cannot  be  made  a  trade-mark.soas  to«s- 
clude  other  manufacturers  of  the  same  name  from  its  use  in  the  maaa* 
facture  and  sale  of  similar  articles,  unless  unfair  means  are  adopted  ta 
mislead  purchasers  into  the  belief  that  the  article  is  of  the  other  maaii. 
facture.* 


*  See  Shaver  v.  Shaver  (M  Iowa,  206),  87  Am.  Rep.  IM:  (Min  v.  Bate^  anU^  pu  3R. 
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A  CTION  by  Charles  H.  Marshall  and  another  to  restrain  de- 
i\  fendant,  who  claims  under  a  license  from  two  of  the  children 
of  Samuel  Marshall,  deceased,  from  manufa<; taring  a  liniment  of 
the  same  kind  sold  by  plaintiffs,  or  from  vending  such  liniment 
with  a  label  describing  it  as  **01d  Dr.  S.  Marshall's  Celehnited 
Liniment,"  and  containing  other  words  and  vignette,  etc.,  it  being 
alleged  that  plaintiffs  have  an  exclusive  right  to  manufacture  .siu-k 
liniment,  and  to  label  as  a  trade-mark. 

From  about  1857  to  1870,  when  he  died,  Samuel  Marshall  of 
Fond  Du  Lac,  Wisconsin,  had  a  recipe  for  a  liniment  used  for  the 
cure  of  rheumatism  and  other  diseases.  Tliis  recipe  was  not  dis- 
covered or  invented  by  him,  nor  was  it  protected  by  a  patent.  He 
communicated  it  to  the  various  members  of  a  numerous  family,, 
among  whom  was  his  son,  the  plaintiff  named,  and  the  persons 
under  whose  license  defendant  acts,  who  were  his  daughters.  Sam- 
uel Marshall  permitted  each  of  his  family,  for  his  or  her  own 
benefit  to  manufacture  the  article  and  sell  it  with  a  label  attached 
furnished  by  Samuel  Marshall,  containing  the  words,  *'  Old  Dr.  S. 
Marshall's  Celebrated  Liniment,"  and  certain  other  words  descrip- 
tive of  the  liniment,  and  a  certain  vignette  of  a  horse's  head,  and 
with  the  address  of  the  particular  member  of  the  family  manufactur- 
ing the  article,  at  the  bottom  of  such  label.  Each  member  of  the 
family  engaged  in  such  manufacture  appears  to  have  had,  by  their 
mutual  agreement,  some  particular  route  or  routes  to  M'hich  his 
sales  were  confined.  After  Samuel  Marshall's  death  his  widow  con- 
tinued for  some  years  to  manufacture  the  liniment,  and  to  sell  it 
(with  said  label  attached)  on  the  routes  last  occupied  by  him;  and 
she  then  sold  the  material  and  paraphernalia  of  her  business  to 
the  plaintiff,  Charles  IL  Marshall.  The  defendant  had  judgment 
l)elow. 

Shepard  S  Shepard  and  S,  U.  Pinney,  for  api)cllants. 
Oeo,  E,  Sutherland,  for  respondent. 

Cassoday,  J.  A  trade-mark  performs  a  distinctive  office.  Aa 
such  its  use  may  be  protected  by  tlie  courts.  But  this  does  not 
authorize  a  monopoly  upon  fragments  of  tlie  lau<j:uage,  nor  the  ex- 
clusive appropriation  of  words  in  ccmimon  use  descriptive  of  com- 
mon objects  and  ^jualiries.     It  has  often  been  decided  that  words 
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which  are  merely  descriptive  of  the  kind,  nature,  style,  character 
or  quality  of  the  goods  or  articles  sold,  cannot  be  exclusiyely  appro- 
priated and  protected  as  a  tmde-mark. 

In  Caswell  \,  Davis,  58  X.  Y.  223;  s.  c,  17  Am.  Hep.  233,  it  was 
held  that  "  words  or  phrases  in  common  use,  and  which  indicate  the 
character, kind, quality  and  composition  of  an  article  of  manufacture, 
cannot  be  appropriated  by  the  manufacturer  exclusively  to  his  own 
use  as  a  trade-mark."  Accordingly,  where  the  plaintiffs  prepared  a 
medicine,  the  princii)al  ingredients  of  which  were  iron,  phosphorus 
and  elixir  of  calisaya  bark,  to  which  the}'  gave  the  name  of  **  Feno- 
Phosphorated  Elixir  of  Calisaya  Bark,"  and  so  labelled  the  bottles 
containing  it,  the  court  '^held  that  this  phrase  could  not  be  pro- 
tected as  a  trade-mark. "  For  the  same  reason  it  was  held,  in  Tayhr 
v.  Oillies,  69  K  Y.  331;  s.  c,  17  Am.  Rep.  333,  that  as  the  words 
"gold  medal"  indicated  quality,  and  that  in  some  competitive  ex- 
liibition  a  gold  medal  luul  been  awarded  to  the  article  for  its  excel- 
lence, the  use  of  them  could  not  be  approi)riated  as  a  trade-marL 
So  it  was  held  that  *' Lackawanna  coal"  was  descriptive,  and  could 
not  be  appropriated  ais  a  trade-mark.  Canal  Co.  v.  Clark,  13  Wall. 
311.  See  also  Perry  v.  Truefitt,  6  Beav.  66;  Cortatn  t.  Daly,  7 
Bos.  222;  Williams  v.  Johnson,  2  id.  1;  Amoskeag  Manufg  Co.  r. 
Spear,  2  Sandf.  699;  Fetridge  v.  Wells,  13  How.  Pr.  387-8;  Par^ 
(ridge  V.  Menck,  2  Barb.  Ch.  101;  Popham  v.  Cole,  66  N.  Y.  69;  s. 
c,  23  Am.  Rep.  22.  From  these  authorities  it  is  evident  that  the 
words  "Rheumatic  Liniment,"  "Celebrated  Liniment,"  and  the 
other  words  in  the  label  in  question,  descriptive  of  the  liniment 
sold,  could  not  be  appropriated  as  a  trade-mark. 

It  seems  to  be  the  office  of  a  trade-mark  to  point  out  the  tnie 
source,  origin  or  ownerahip  of  the  goods  to  which  the  mark  is  ap- 
plied, or  to  point  out  and  designate  a  dealer's  place  of  business,  dis- 
tinguishing it  from  the  business  locality  of  other  dealers.  Such  is 
substantially  the  rule  laid  down  by  many  authorities.  Dunbar  v. 
Glenn,  42  Wis.  118;  s.  c,  24  Am.  Rep.  395;  Oillott  v.  Bslerbraok, 
48  N.  Y.  374;  s.  c,  8  Am.  Rep.  653;  Amoskeag  Manufg  Co.  v.  Spear, 
2  Sandf.  699;  Fetridge  v.  Welh,  13  How.  Pr.  385;  Barrows  y. 
Knight,  6  R.  I.  434;  Tilley  v.  Fasseti,  44  Mo.  168;  Boardman  v. 
Meriden  Britannia  Co.,  35  Conn.  402.  There  are  many  cases 
holding  this  doctrine,  but  these  and  those  above  cited  on  the  ques- 
tion of  description,  sufficiently  indicate  the  rule.  The  words 
'•^larshairs  Liniment."  "  Marshall's  Rheumatic  Liniment,"  "Mar- 
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shairs  Celebrated  Liniment,"  *'01d  Dr.  S.  Marshall's  Celebrated 
Liniment,"  used  in  the  various  labels  before  us,  could  only  there- 
fore be  protected  as  trade-marks  in  so  far  as  they  pointed  out  Mar- 
shall or  old  Dr.  S.  Marshall  as  the'  true  originator  or  owner  of  the 
Uniment  to  which  they  were  attached.  Of  course,  the  address  at 
the  bottom  of  each  label,  by  whomsoever  used,  indicated  where 
and  of  whom  the  liniment  could  be  obtained ;  and  as  it  was  sold 
almost  wholly  by  being  peddled  out,  no  special  mark  or  symbol  was 
necessary  or  used  to  designate  the  dealer's  place  of  business,  dis- 
tinguishing it  from  the  business  locality  of  other  dealers,  unless  it 
was  the  vignette  of  the  horse's  head,  which  the  plaintiffs  never  used 
and  to  which  they  make  no  claim.  If  the  plaintiffs'  label  is  enti- 
tled to  the  relief  prayed  for,  it  must  be  on  the  theory  that  they  are 
entitled  to  the  exclusive  use  of  not  only  the  word  *' Marshall's," 
but  the  words  *^  Old  Dr.  Marshall's,"  as  continuing  to  point  out  the 
true  source,  origin  or  ownership  of  the  mixture,  compound  or  lini- 
ment to  which  it  was  first  applied  by  the  father.  True,  old  Samuel 
Marshall  had  a  recipe  of  the  mixture  as  early  as  1857,  but  there  is 
no  pretense  that  he  was  the  inventor,  discoverer  or  originator  of  it. 
As  stated,  the  father  disclosed  the  secret  to  all  his  children,  and 
each  of  them  put  it  up,  affixed  the  label  in  use,  and  sold  or  caused 
it  to  be  sold  for  his  or  her  own  benefit,  during  the  father's  life-time, 
with  his  knowledge  and  in  accordance  with  his  often-expressed  wish. 
Upon  his  death  it  would  seem  that  such  sales  were  continued  by  the 
widow  and  some  of  the  children  as  before. 

Can  this  court  say,  upon  the  facts  of  this  case,  that  Charles  H. 
had,  prior  to  his  father's  death,  by  adoption  and  use  acquired  the 
exclusive  right  to  the  use  of  the  word  *' Marshall's,"  or  the  words, 
"Old  Dr.  S.  Marshall's,"  as  a  trade-mark  upon  the  mixture  so  put 
up  and  sold  by  him,  or  by  him  and  his  wife  ?  It  must  be  remem- 
bered that  the  theory  upon  which  actions  for  the  infringement  of  a 
trade-mark  are  maintained,  is  that  the  law  will  not  allow  one  per- 
son to  sell  his  own  goods  as  and  for  the  goods  of  another.  It  is  to 
prevent  fraud  and  imposition  upon  the  public,  as  well  as  the  inva- 
sion of  private  rights.  In  Singleton  v.  Bolton^  3  Doug.  293,  the 
plaintiff^s  father  sold  a  medicine  called  "Dr.  Johnson's  Yellow 
Ointment."  After  his  death,  his  son,  the  plaintiff,  continued  to 
sell  the  same  medicine,  marked  the  same  wav.  The  defendant  also 
sold  the  same  medicine,  with  the  same  mark  upon  it,  and  so  the 
plaintiff  brought  the  action  for  infringement,  but  was  nonsuited. 
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A  rule  for  a  new  trial  was  discharged  by  Lord  Mansfield,  who 
said:  **If  the  defendant  had  sold  a  medicine  of  his  own  under 
the  plaintiff's  name  or  mark,  that  would  be  a  fraud  for  which  an 
action  would  lie.  But  here  both  the  plaintiff  and  defendant  used 
the  name  of  the  original  inventor,  and  no  evidence  was  given  of  the 
defendant  having  sold  it  as  if  prepared  by  the  plaintiff.  The  only 
other  ground  on  which  the  action  could  be  maintained,  was  that  of 
property  in  the  plaintiff,  which  was  not  pretended,  there  being  no 
patent,  nor  any  letters  of  administration. " 

In  Canliam  v.  Jones,  2  Ves.  &  B.  218,  it  appears  that  one  Swain- 
son  was  for  thirty  years  the  solo  proprietor  of  the  secret  or  recipe 
for  preparing  the  medicine  called  '"Velno's  Vegetable  Synip,'' 
which  he  had  purchased  for  £6,000,  and  by  his  will  bequeathed  the 
same  to  the  plaintiff,  who,  after  the  testator's  death,  continued  to 
make  and  sell  the  same  preparation  as  si>ecified  by  the  recipe.  The 
defendant  had  been  employed  in  preparing  the  syrup  for  Swainson, 
but  never  knew  the  complete  composition,  as  Swainson  always  added 
other  essential  ingredients  ;  but  after  liis  death  the  defendant  made 
at  his  residence  and  sold  a  medicine  under  the  name  of  "  Velnos 
Vegetable  Syrup,"  and  rejiresented  tliat  it  wjis  precisely  the  same 
as  that  made  and  sold  by  the  late  Mr.  Swainson.  On  demurrer  it 
was  held  that  the  bill  could  not  be  maintained.  Plumer,  V.  C, 
said:  ''The  bill  proceeds  upon  an  eiToneous  notion  of  exclusive 
property  now  subsisting  in  this  medicine,  which  Swainson,  liaving 
purchased,  had  a  right  to  dispose  of  by  his  will,  and  as  it  is  con- 
tended, to  give  the  plaintiff  the  exclusive  right  of  sale.  If  this 
claim  of  monopoly  can  be  maintained,  without  any  limitation  of 
time,  it  is  a  much  better  right  than  that  of  a  patent.''  The  ooort 
then  goes  on  to  state  that  the  case  did  not  come  within  the  class 
of  cases  ''  in  which  the  court  had  restrained  a  fraudulent  attempt 
by  one  man  to  invade  another's  property,"  nor  where  one  appro- 
priates to  himself  the  benefit  of  another's  good  will,  nor  of  one  per- 
son falsely  representing  himself  to  be  another,  or  his  trade  or  pro- 
duction to  be  tlie  same  as  another,  thus  combining  imposition  on 
the  public  with  injury  to  the  individual.  The  vice-chancellor,  in 
closing,  said:  ''The  defendant  does  not  hold  himself  out  as  the 
representative  of  Swainson,  setting  up  a  right  in  that  character  to 
the  medicine  purchased  by  him,  but  merely  represents  that  he  sells, 
not  the  plaintiff's  medicine,  but  one  of  aa  good  a  quality.  He  is 
perfectly  at  liberty  to  do  so.  If  any  exclusive  right  in  tiiis  medi- 
cine ever  existed,  it  has  long  exi)ired." 
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In  Leaiher  Cloth  Co.  y.  American  Leather  Cloth  Co,^  11  Jur.  N. 
S.  513,  Lord  Craxworth,  among  other  things,  said:  *^  Difficulties 
however  may  arise  where  the  trademark  consists  merely  of  the  name 
of  the  manufacturer.  When  he  dies,  those  who  succeed  him  (grand- 
children, or  married  daughters,  for  instance),  though  they  may  not 
bear  the  same  name,  yet  ordinarily  continue  to  use  the  original  name 
as  a  trade-mark;  and  they  would  be  protected  against  any  infringe- 
ment of  the  exclusive  right  to  that  mark.  They  would  be  so  pro- 
tected, because,  according  to  the  ways  of  the  trade,  they  would  be 
understood  as  meaning  no  more  by  the  use  of  their  grandfather's  or 
father's  name,  than  that  they  were  carrying  on  the  manufacture 
formerly  carried  on  by  him.  Xor  would  the  case  be  necessarily  dif- 
ferent, if  instead  of  passing  into  other  hands  by  devolution  of  law, 
the  manufactor}'  were  sold  and  assigned  to  a  purchaser.  The  ques- 
tion in  every  such  case  must  be,  whetlier  the  purchaser,  in  continu- 
ing the  use  of  the  original  trade-mark,  would,  according  to  the 
ordinary  usages  of  trade,  be  undei*stood  as  saying  mor  >  than  that 
he  was  carrying  on  the  same  business  as  had  been  formerly  carried 
on  by  the  person  whose  name  constituted  the  trade-mark."     P.  616. 

The  case  before  us  differs  from  most  cases  in  the  fact  that  the 
name  of  the  father  had,  for  many  years  during  his  life,  been  attached 
to  this  mixture  or  liniment,  whether  put  up  and  peddled  out  by  his 
children  or  himself,  and  that  it  was  the  reputation  of  the  liniment 
acquired  by  such  peddling,  instead  of  a  particular  place  of  trade, 
which  gave  it  whatever  value  it  had.  Upon  the  authorities  cited 
it  would  seem  to  be  very  certain  that  Charles  H.  never  acquired  an 
exclusive  right  to  the  use  of  the  word  ''  Marshall's  "or  **  Old  Dr. 
S.  Marshall's,"  upon  the  liniment  put  up  by  him,  as  against  his 
father,  mother,  brothers  or  sisters.  If  the  plaintiff  Charles  H. 
never  acquired  any  such  exclusive  right  as  against  them,  it  would 
seem  quite  doubtful  whether  he  ever  a([uired  it  as  against  any  one. 
By  such  diffusive  use  it  maybe  that  the  word  *^  Marsliiiirs"  had 
t-eased  to  perform  tlic  office  of  a  trade-mark,  as  above  defined,  if  it 
ever  in  fact  had  that  office.  A  tnule-niark  is  to  prevent  fraud  and 
imposition,  not  to  inaugurate  and  perpetuate  tlieiu.  If  old  Samuel 
Marshall,  surreptitiously  or  by  favor  of  another,  obtained  tlie  secret 
or  recipe,  and  made  up  the  mixture  and  sold  it  as  **'  Marshall's  Lin- 
iment," tluis  representing  that  he  was  tlie  inventor  or  originator 
of  the  mixture  wlien  in  fact  it  was  discovered  bv  another,  it  would 
seem  to  liavo  lR't;ii  an  inii)<>sitioii  upon  tl»c  public  in  its  inception. 
Vol..  XXXVIII— 96 
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Should  such  imposition  be  regarded  as  condoned  by  Samuel  Mar- 
sliall's  long-continued  use,  and  by  his  establishing  for  it  a  good 
reputation  on  account  of  its  virtues  and  healing  properties,  yet  it 
may  be  doubtful  whether  it  would,  a^  against  the  public,  surviTe  the 
appropriation  and  use  by  each  member  of  his  numerous  family,  and 
be  protected  as  the  trade-mark  of  each,  a  decade  after  his  death. 
The  question  occurs,  Avhom  does  the  word  ^'  MarshalFs  "  point  out 
as  the  true  source,  origin  or  owner  of  the  original  genuine  mixture, 
or  what  particular  place  of  business  or  sale  has  it  designated  during 
these  many  years?  If  it  never  in  fact  truly  so  pointed  out  or  desig- 
nated, or  if  by  its  distributive  use,  or  by  the  change  from  "  Mar- 
shall's "to  "Old  Dr.  S.  Marshall's,"  it  ceased  to  perform  that 
function,  then  it  can  no  longer  be  protected  as  a  trade-mark. 

In  Burgess  v.  Burgess^  17  Eng.  L.  &  E.  257,  John  Burgess,  the 
father  of  the  plaintiff,  had  for  some  years  manufactured  and  sold, 
at  No.  107  Strand,  "a  fish  sauce,"  under  the  name  of  *' Burgess's 
Essence  of  Anchovies."  Then  he  took  the  plaintiff,  his  son  Wil- 
liam R.,  into  partnership,  and  continued  the  business  under  the 
firm  name  of  "John  Burgess  &  Son,"  selling  the  same  article  under 
the  same  name.  John  died,  and  the  plaintiff,  William  R,  contin- 
ued the  business  at  the  same  place,  in  the  name  of  the  old  firm, 
selling  the  same  article  under  the  same  name,  and  employed  the  de- 
fendant, his  son  William  H.,  on  a  salary  in  the  business.  Subse- 
quently a  diflficulty  arose  between  father  and  son,  and  the  latter  loft 
the  service  of  the  former,  and  went  into  business  for  himself  at 
another  place,  and  commenced  selling  the  same  kind  of  fish  sauce 
under  the  same  name  of  "  Burgess's  Essence  of  Anchovies,"  at  what 
he  advertised  as  "  Burgess's  Fish  Sauce  Warehouse,  late  of  107 
Siratid/^  but  at  a  lower  price;  and  the  bill  charged  that  the  sales  were 
made  sis  and  for  the  article  manufactured  and  sold  by  the  plaintiff, 
and  to  deceive  and  defraud  the  plaintiff  and  the  public.  The  vice- 
chancellor  granted  the  injunction  stopping  the  defendant,  in  so  far 
as  his  advertisement  indicated  that  he  Avas  the  same  man,  and  eon- 
ducting  the  same  business,  as  "late  of  107  Strand,"  but  refused  to 
restrain  him  from  manufacturing  and  selling  **fisli  sauce"  undei 
the  name  of  ** Burgess's  Essence  of  Anchovies;"  and  the  appeal 
therefrom  was  dismissed.  In  giving  the  opinion  of  the  couiN 
Knioht  Bruce,  L.  J.,  said:  "  All  the  queen^s  subjects  have  a  right, 
if  they  will,  to  manufacture  and  sell  pickles  and  sauces,  and  not 
the  less  that  their  fathers  have  done  so  before  them.     All  the 
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queen's  subjects  have  u  right  to  sell  them  in  their  own  name,  and 
not  the  less  so  that  they  bear  the  same  name  as  their  father;  and 
nothing  else  has  been  done  in  that  which  is  the  question  before  us 
*  *  *  He  (the  defendant)  carries  on  business  under  his  own 
name,  and  sells  essence  of  ancho\T  as  *  Burgess's  Essence  of  An- 
chovy,' which  it  is.  *  *  *  The  only  gi'ound  of  complaint  is 
the  great  celebrity  which,  during  many  years,  has  been  possessed 
by  the  elder  Mr.  Burgess'  essence  of  anchovy.  That  does  not  give 
liim  such  exclusive  right,  such  a  monopoly,  such  a  jirivilege,  as  to 
])i*event  any  man  from  making  essence  of  anchovy,  and  selling  it 
under  his  own  name."     s.  c,  17  Jurist,  292. 

In  James  v.  James,  L.  K.,  13  Eq.  Cas.  421,  it  was  held,  per  Lord 
RoMiLLY,  M.  R.,  that  *'any  person  who  has,  without  the  use  of 
unfair  means,  become  acquainted  with  the  mode  of  compounding  a 
secret,  unpatented  preparation,  may,  after  the  death  of  the  original 
discoverer,  make  and  sell  the  compound,  describing  it  by  the  name 
of  the  discoverer,  provided  he  does  not  lead  the  public  to  suppose 
that  liis  preparation  is  the  manufacture  of  the  successors  in  busi- 
ness of  the  original  discoverer;  but  he  must  not  assert  that  his 
is  the  only  genuine  article,  or  suggest  that  the  article  manufactured 
by  the  successors  of  the  original  discoverer  is  spurious."  s.  c,  2 
Eng.  365. 

In  Massam  v.  Thorley^s  C.  F.  Co»,  6  Ch.  Div.  574,  it  was  held, 
per  Malins,  V.  C,  that  "any  person  who  has  become  acquainted 
with  the  process  of  manufacturing  an  article  which  is  in  general 
secret,  is  entitled  to  manufacture  it;  and  if  the  name  of  the  first 
manufacturer  haa  become  attached  to  the  article,  any  person  after- 
ward manufacturing  is  entitled  to  describe  it  by  the  name  of  such 
original  manufacturer;  and  if  he  happens  to  be  of  the  same  name  as 
the  original  manufacturer,  he  may  use  his  name  in  describing  his 
business,  or  allow  it  to  be  used  by  a  company  formed  by  him  for 
the  purpose  of  carrying  on  the  business,  notwithstanding  that  the 
representatives  of  the  original  manufacturer  continue  to  carry  on 
the  old  manufacture  under  the  old  name."  s.  c,  23  Eng.  175. 
.  In  Meneely  v.  Meneelyy  62  N.  Y.  427;  s.  c,  20  Am.  Rep.  489,  it 
was  held  that  "a  person  cannot  make  a  trade-mark  of  his  own 
name,  and  thus  debar  others  having  the  same  name  from  using  it 
in  their  business.  Every  man  has  the  absolute  right  to  use  his  own 
name  in  his  own  business,  even  though  he  may  thereby  interfert 
with  and  injure  the  business  of  another  bearing  the  same  name. 
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provided  ho  does  not  resort  to  any  artifice  or  do  any  act  calculated 
to  mislead  the  public  as  to  the  identity  of  the  establishments,  and 
to  produce  injury  to  tlie  other  beyond  that  which  results  from  the 
similarity  of  the  names."  To  the  same  effect  are  Gilman  v.  Hun 
neioclly  122  Mass.  139;  Camnchel  v.  Latimer,  11  R.  I.  395;  s.  c, 
23  Am.  Rep.  481. 

In  Lea  v.  Deakin,  18  Am.  Law.  Reg.  322,  Judge  Drummoxd, 
refused  to  restrain  the  application  of  the  word  **  Worcestershire" 
to  sauce,  on  the  gi'ound  that  the  name  had  become  generic,  and 
that  persons  residing  at  a  place  of  that  name  in  England,  and  who 
there  manufactui*ed  tlic  sauce  and  sold  it  by  that  name,  did  not 
thereby  acquire  the  cxchisive  use  of  the  same  as  a  trade-mark. 

In  tlieavin  v.  Walker,  5  Ch.  Div.,  850;  s.  c,  22  Eng.  513,  S. 
Cheavin  and  his  son,  G.  Cheavin,  manufactured  and  sold  filters, 
which  had  been  patented  by  the  father  S.  C,  under  the  title  and 
marked  with  the  label  as  **S.  Cheavin's  Imj)rovol  Patent  Gold 
Medal  Self-Cleaning  Rapid  Water  Filters."  After  (!ij  father  died, 
and  the  patent  having  expired,  G.  C.  substituted  his  name  in  the 
place  of  his  father's,  and  continued  the  manufacture  and  sale 
under  the  same  name  so  modified,  above  which  was  a  medallion 
containing  the  royal  arms,  surmounted  by  the  words  '*  By  Hei 
Majesty's  Royal  Letters-Patent."  The  defendant  left  the  emploj 
of  G.  C,  and  began  manufacturing  and  selling  in  the  same  town 
for  himself  filters  similar  in  appearance  to  G.  C.'s,  and  inaeribed 
with  "S.  C.'s  Patent  Prize  Medal  Self-Cleaning  Rapid  Water 
Filters;  Improved  and  Manufactured  by  Walker,  Brightman  4 
Co. ; "  and  it  wa^  held  by  the  Court  of  Appeal,  reversing  the  vice- 
chancellor's  decision — '*  Firdy  that  the  label  used  by  the  plaintiff 
was  not  a  trade-mark,  but  only  a  description  of  the  article  as  made 
according  to  S.  C.'s  patent,  which  was  common  to  all  the  public; 
secondly,  that  there  wjiiS  nothing  in  the  defendant's  label  calculated 
to  mislead  the  public  by  a  fraudulent  imitation  of  the  plaintifTs 
label;  thirdly,  that  the  plaintiff's  label,  coupled  with  the  medallion 
of  the  royal  arms,  constituted  a  false  representation  that  the  pitent 
was  still  subsisting,  and  disentitled  the  plaintiff  to  relief  by  in- 
junction." 

In  Shiger  Mamify  Co.  v.  WiUon,  2  CIi.  Div.  434;  s.  v.,  10  Eng. 
82(),  it  was  held,  in  effect,  on  appeal,  affirming  the  decree  of  the 
master  of  the  rolls  dismissing  the  bill,  that  *'  when  a  manufacturer, 
A.  (Singer),  has  acquired  a  reputation  in  the  market,  so  *liat  the 
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goods  made  by  him  tire  commonly  known  by  liis  name,  but  is 
not  possessed  of  any  patent,  a  rival  manufacturer,  B.  (Wilson), 
being  entitled  to  imitate  A.'s  goods,  is  entitled  also,  provided  that 
he  does  not  place  A.'s  name  on  his  own  goods,  to  advertise  his  goods 
and  offer  them  for  sale  by  the  name  of  A.  (Singer),  if  he  takes 
care  to  state  clearly  at  the  same  time  that  the  goods  wliich  he  sells 
are  manufactured  by  himself.  That  case  was  subsecpiently  reversed 
in  the  House  of  Lords,  but  without  prejudice  to  any  question  in 
the  case,  in  the  event  of  further  evidence  being  given,  which  was 
thereby  authorized.  3  App.  Cas.  37'G;  s.  c,  24  Eng.  272. 
The  syllabus  of  the  case  may  seem  to  be  in  conflict  with  some  of 
the  cases  cited,  but  it  was  reallv  reversed  on  account  of  the  ir- 
regularity  of  the  proceedings,  and  because  it  was  not  essential  for 
the  plaintiffs  to  prove  actual  intent  to  deceive  purchasers  to 
make  out  i\  prima  facie  case;  but  tliat  if  tlie  defendant's  advertise- 
ments were  calculated  to  mislead  an  unwary  i)urcluiser  of  the 
machines  into  the  belief  that  he  was  purchasing  those  manu- 
factured and  sold  by  the  plaintiffs,  then  they  were  prima  facie  en- 
titled to  an  injunction;  and  all  otlier  questions  were  expressly 
U'served  bv  the  lord  chancellor  until  further  evidence  should  l)o 
adduced. 

Applying  the  rules  governing  tlie  authorities  cited  to  the  case  at 
Uir,  we  are  forced  to  conclude  tliat  any  citizen  had  a  perfect  right 
to  manufacture  and  sell  the  mixture  or  liniment  formerly  manufac- 
tured and  sold  by  old  Samuel  Marshall.  It  is  ecpially  clear  that  any 
of  the  Marshall  children,  or  any  other  person  by  the  name  of  Mar- 
shall, having  acquired  a  knowledge  of  the  compound,  had  a  perfect 
right  to  manufacture  and  sell  it,  by  himself  or  others,  in  his  own 
name,  even  against  the  protest  of  old  Samuel  Marshall,  provided  he 
did  not  do  it  in  such  way  as  to  be  likely  to  mislead  ordinar)'  pur- 
chasers, proceeding  with  ordinary  caution,  into  the  belief  that  they 
were  purchasing  the  liniment  manufactured  and  sold  by  old  Samuel 
Marshall  himself.  If  this  could  be  rightfully  done,  contraiy  to  his 
wish  and  against  his  protest,  it  most  certainly  c(mld  be  done  by  his 
children,  as  it  was,  with  his  expressed  api)robation.  If  such  right  to 
manufacture  and  sell  existed  as  against  old  Samuel  Marshall  him- 
self, then  it  most  certainly  did  as  against  any  one  of  his  children. 
If  none  of  his  children  could,  in  the  case  supposed,  be  restrained 
by  the  father  during  his  life,  it  is  equally  certain  that  they  could 
Hot  be  restrained  by  another,  or  even  his  representative,  after  hia 
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death.  It  would  also  seem  to  follow,  from  the  cases  cited,  that  on 
the  deatli  of  old  Samuel  Marshall  (assuming  that  no  one  succeeded 
to  the  good  will  of  his  business),  any  citizen  would  have  the  legal 
right  to  manufacture  liniment  composed  of  the  same  ingredients 
and  made  in  the  same  way  as  lie  manufactured  that  sold  by  him, 
and  also,  in  making  sales,  to  describe  it  as  such.  Upon  that 
jissumption  the  words  '^Old  Dr.  S.  Marshall's  Celebrated  Lini- 
ment "  were  merely  descriptive  of  the  compound,  and  if  truthfully 
applied  by  tlie  defendant  in  making  sales,  no  one  could  rightfully 
complain,  us  no  one  had  any  patent  upon  it  or  exclusive  right  to 
the  use  of  any  words  which  aptly  described  it.  Upon  his  death, 
with  no  successor  to  the  good-will  of  his  business,  those  words 
would  ceuso  to  indicate  origin  or  ownership,  and  hence  cease  to  be 
a  trade-murk. 

There  is  no  i)retense  that  old  Samuel  Marshall  ever  in  the  manu- 
facture and  sale  of  this  liniment,  perpetrated  any  actual  or  con- 
structive fraud  or  deceit  upon  the  business  of  Cliarles  H.j  but  on 
the  contrary,  Exhibit  B,  which  Charles  ff,  testified  that  he  never 
used,  and  which  it  ai)pcars  that  the  father,  and  other  children 
under  his  authority,  did  use,  closes  with  tliese  words:  **  N.  B.  Dr. 
Marshall  will  hold  himself  responsible  for  the  genuineness  of  no 
l)rcparation  which  does  not  boar  his  own  trade-mark  of  the  horse's 
head."  From  this  it  would  naturally  be  inferred,  that  in  the  opin- 
i(m  of  the  father,  Cliarles  JI.  was  not  selling  the  genuine  mixture; 
but  the  fact  that  Cliarles  H.  knew  the  formula  or  recipe  would  seem 
to  indicate  that  he  did  sell  the  same  compound.  Tliat  postscript  or 
notice  does  not  seem  to  have  been  used  bv  the  defendant  or  anv  of 
the  children  after  the  death  of  the  father.  There  is  nothing  in  the 
finding,  and  there  seems  to  be  no  evidence,  which  would  warrant 
us  in  holding  that  tlie  defendant  did  any  thing  in  advertising  or 
selling  his  mixture  to  lead  the  public  to  suppose  that  he  was  the 
successor  of  old  Stmiuel  Marshall,  or  that  his  was  the  only  genuine 
article,  or  that  tbe  i)laintiifs'  mixture  was  spurious,  or  that  he  was 
selling  tlie  same  as  and  for  the  liniment  manufactured  by  the  plaint- 
iffs; and  without  some  of  these  things  being  done  there  would  seem 
to  be  no  ground  for  an  injunction,  within  the  doctrine  of  the  above 
authorities. 

Again,  the  long  delay  of  Charles  H.  to  assert  an  exclusive  right 
to  use  tbe  words  **()ld  Dr.  S.  Marshall's  Celebrated  Liniment," 
would  of  itself,  on  a  proper  showing,  seem  to  be  an  impediment  to 
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his  protection  in  the  exclusive  use  of  them.  Beard  y.  Turner,  13 
L  T.  R  746 ;  Flavell  v.  Harrison,  19  Eng.  L.  &  Eq.  15 ;  Lea  v. 
Deahin,  18  Am.  Law.  Reg.  322. 

There  is  still  another  view  of  this  case  deserving  notice.  There 
is  no  claim  that  old  Samuel  Marshall,  much  less  Charles  H.,  actu- 
ally discovered  or  invented  the  mixture  or  compound.  There  is 
uo  pretense  that  either  had  the  exclusive  right,  dunng  the  life  oi 
the  father,  to  manufacture  and  sell  it  under  the  name  of  **  Marah- 
all's  Rheumatic  Liniment,"  or  **  Old  Dr.  S.  Marsliall's  Celebrated 
Liniment."  Tlicse  facts  being  admitted,  it  would  seoni  to  be  at 
least  extremely  doubtful  whether  Charles  II.  ever  iic<iuired  tlie  ex- 
clusive riglit  to  their  use  as  a  trade-mark;  and  if  such  exclusive 
right  was  doubtful,  it  would  seem  to  be  contrary  to  the  practice  in 
cM[uity  to  grant  an  injunction  in  the  first  instance. 

In  Farina  v.  Silverlock,  6  Dc  Gex,  M.  &  G.,  214,  it  was  held  by 
Lord  Cliancellor  Craxworth,  that  '*  in  a  case  wlicre  the  mark 
consisted  of  a  label  in  a  certain  form,  and  it  was  shown  that  in 
ver}'  many  instances  labels  the  same  as  or  similar  to  it  might  be  sold 
for  a  legitimate  purpose,  the  court,  in  the  al)sence  of  any  proof  of 
actual  fraud,  refused  to  restrain  the  printing  and  sale  of  such  labels 
until  the  manufacturer,  who  alleged  that  they  were  used  for  a 
fraudulent  purpose,  had  established  his  case  by  an  action  at  law  " 

In  S/JoUiswoode  v.  Clark,  10  Jur.  1043,  it  was  held  by  the  lord 
chancellor,  on  a  bill  to  restrain  the  defendant  from  selling  a  mark 
alleged  to  be  a  fraudulent  imitation  of  the  plaintiffs',  *'  that  it  not 
])eing  perfectly  clear  tliat  the  plaintiff  had  a  legal  right,  the  in- 
junction prayed  by  the  bill  ought  not  to  be  granted.''  This  is 
especially  the  rule  where  the  plaintiff  is  himself  seeking  to  deceive 
the  public.  Pidding  v.  Howe,  8  Sim.  477;  Motley  v.  Downman,  3 
Myl.  &  Cr.  1;  Clark  y.  Freeman,  11  Beav.  112;  Flavell  v.  Ham- 
son,  19  Eng.  L.  &  Eq.  15;  Ferry  v.  Truefiit,  6  Beav.  m.  Mr. 
Browne  tei*sely  states  the  true  rule  when  he  says:  '*  The  right  to 
the  use  of  a  tnide-mark  must  be  exclusive  of  all  other  persons.  A 
tnwle-mark  is  an  emblem  of  a  man  just  as  much  as  liis  written 
signature,  and  is  used  to  denote  that  an  article  of  merchandise  has 
been  made  by  a  certain  i>erson,  or  that  it  has  been  sold  or  offered 
for  sale  by  him.  If  the  same  mark  were  to  be  used  liy  different 
l>ersons  for  the  same  species  of  goods,  it  would  lead  to  inextricable 
confusion;  and  its  true  and  only  legitimate  purpose  would  be  over- 
turned,  for  then  it  would  lack  the  essential  element  of  an  indica 
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tioii  of  origin  or  ownership."  Section  303.  From  this  it  would 
seem  that  Charles  H.  never  had  in  liimself  any  such  exclusive 
riglit  in  the  words  in  question  as  would  authorize  a  court  of  equity 
to  restrain  otliers  from  using  the  same  bona  'fide  in  the  sale  of  their 
own  goods,  and  w^ithout  the  tendency  to  deceive.  The  only  re- 
maining question  is,  whether  the  wife  of  Charles  11.  got  such  ex- 
clusive right  by  way  of  the  alleged  purchase  from  the  mother, 
and  the  discovery  after  her  death  of  the  existence  of  a  lost  will  left 

rj 

by  the  father,  and  the  establishment  of  it  as  such,  and  the  admit- 
ting of  it  to  i)robate.  As  suggested  on  the  argument,  neither  the 
mother,  Mary  J.,  nor  the  plaintiff,  Maiy  W.,  could  get  any  title  to 
the  personal  property,  business,  and  good-will  of  the  business  of 
old  Samuel  Maraliall,  except  through  an  iidminist ration  upon  his 
estate,  and  an  order  of  distribution;  and  as  no  order  of  distribution 
was  ever  made,  nor  adn\inistiiitor  or  administratrix  was  ever  ap- 
pointed, it  follows  that  tlic  plaintiff  Mary  W.  got  nothing  through 
the  alleged  purchase.  Murphy  v.  Hanralian,  50  Wis.  485.  To  the 
same  effect  is  Slntjleton  v.  Bolton,  supra.  As  no  exclusive  right  of 
either  of  the  plaintiffs  was  invaded,  they  were  not  entitled  to  an 
injunction  by  rcjison  of  any  mere  absence  of  such  right  on  the 
part  of  the  defendant. 

By  the  Uourt.     The  judgment  of  the  Circuit  Court  is  affirmed 

JudgmetU  afflrmed. 
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(52  W^is.  OlS.) 

SedueHan  —  ions  of  service  —  damages — etidenee  — force , 

A  father  may  maintain  an  action  for  the  aed action  of  his  minor  daughter 
while  in  the  defendanfa  service  if  he  retained  the  right  to  receive  her  aer- 
yices.  Exemplary  damages  are  proper.  Evidence  of  the  defendant's  peco- 
nlary  condition  is  competent.*  The  fact  that  the  sexual  interooone 
procured  hy  force  does  not  take  away  the  right  of  action. 


A 


CTION  by  father  for  seduction  of  his  daughter,  Katie.     Tlw 
opinion  states  the  facts.     The  plaintiff  had  judgment  below. 


*  To  same  effect,  CUm  t.  Nolmes  (38  Oratt.  TS6),  86  Am.  Bap,  111. 
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M,  P.  Smithy  A.  SeoU  Sloan  and  W.  /.  MeElroy,  for  appellant. 
A.  Q.  Cook  and  H.  W.  Landefy  for  respondent. 

CAfl80©AY,  J.  [Omitting  minor  matters.]  It  is  nrged  by  coun- 
sel that  there  was  no  cridenoe  tending  to  show  that  Katie  was  in 
the  senrioe  of  her  father  at  the  time  of  the  intercourse.  She  was 
«t  that  time  only  fifteen  years  of  age.  There  is  no  pretense  that 
the  defendant  had  any  right  to  her  services,  or  to  detain  her  from 
her  father  against  his  wish.  She  was  merely  stopping  with  the  de- 
fendant and  his  wife,  at  their  request  and  for  their  pleasure,  at  a 
itime  when  she  was  not  needed  by  her  father  and  mother^  as  she  had 
done  from  time  to  time  dunng  the  three  years  previous.  There  is 
evidence  that  she  worked  at  her  father's  when  at  home.  We  have 
carefully  examined  the  several  authorities  cited  by  the  learned  coun- 
■sel  to  show  that  Katie  was  not  at  the  time  of  the  intercourse  the 
servant  of  the  plaintiff.  In  most  of  them  the  daughter  was  of  age 
and  under  contract  of  service  to  another. 

In  Orinnell  v.  WdlSy  7  M.  &  G.  1033,  the  daughter  had  perma- 
nently left  her  father,  with  no  intention  of  returning,  and  tliere 
vas  no  pretense  of  loss  of  service  alleged  or  proved.  Tindall,  C. 
J.,  said:  "The  declaration  in  this  case  contains  no  allegation  of 
the  loss  of  the  service  of  the  daughter. " 

In  Carr  v.  Clarke,  2  Chitty,  260,  the  father  had  moved  away 
from  his  former  home,  leaving  his  daughter,  who  was  under  age,  in 
the  seiTice  of  another;  and  a  nonsuit  was  granted  on  tlie  ground 
that  there  was  no  evidence  tending  to  show  an  intention  to  return 
to  the  father.  Bayley,  J.,  said:  "The  cases  go  upon  the  express 
ground  that  the  relation  of  master  and  servant  must  exist,  but  the 
evidence  may  be  very  slight.  Tlie  pirties  must  stand  in  the  rela- 
tion of  master  and  seiTant,  although  a  temporary  absence  may  not 
be  sufficient  to  destrov  that  relation. " 

In  BariUy  v.  Riclitnn/er,  4.  N.  Y.  38,  a  step-father  sought  to  re- 
cover on  account  df  intercourse  with  his  step-daughter,  about  nine- 
teen years  of  age,  and  who  had  left  his  house  about  two  years  be- 
fore with  no  intention  of  retuniing;  and  it  was  lield,  in  an  able 
opinion  by  Bronson,  C.  J.,  that  "the  action  for  seduction  is 
founded  on  the  loss  of  service,  and  in  order  to  maintain  it  there 
must  be  an  actual  or  constructive  relation  of  master  and  servant. 
And  in  order  to  constitute  the  constructive  relation,  the  master 
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must  have  the  right  to  command  the  services  of  the  female  at  his 
pleasure.  The  relation  exists  constructively  between  a  father  and 
'  infant  daughter,  although  the  latter  is  actually  in  the  service  of 
another,  provided  the  former  has  a  right  to  reclaim  her  services  at 
any  time.  But  a  step-father  is  not,  as  such,  entitled  to  the  ser- 
vices  of  his  step-daughter,  and  is  not  liable  for  her  support.'* 

In  White  v.  Ndlu,  31  N.  Y.  405,  cited  by  counsel  for  the  defend- 
ant, a  verdict  for  the  father  vras  sustained.  Davis,  J.,  giving  the 
opinion  of  the  court,  said:  ^^This  action  is  not  maintainable  upon 
the  relation  of  parent  and  child,  but  solely  upon  that  of  master  and 
servant.  The  latter  relation  existed  in  this  case,  because  the  de- 
bauched girl  was  the  minor  child  of  the  plaintiff,  and  although 
living  at  the  time  of  the  seduction  with  the  defendant,  the  father 
might  have  commanded  her  services  at  pleasure."  Page  407.  This 
seems  to  be  a  correct  statement  of  the  law,  and  it  is  abundantly 
supported  by  authority.  Martin  v.  Payne,  9  Johns.  387  ;  6  Am. 
Dec.  288  ;  Clark  v.  Fitch,  %  Wend.  459  ;  20  Am.  Dec  639 ; 
Mulvehall  v.  Millward,  11  N.  Y.  343  ;  Piirtnan  v.  Van  Sise, 
66  id.  435;  B.  c,  15  Am.  Rep.  441  ;  Homkeih  v.  Barr,  8  S.  & 
R.  36;  Kennedy  v.  Shea^  110  Mass.  147  ;  s.  c,  14  Am.  Rep.  684; 
Blngge  v.  Ihleyy  127  Mass.  191 ;  s.  c,  34  Am.  Rep.  361  ;  White 
V.  Murtland,  71  111.  250;  s.  c,  22  Am.  Rep.  100;  Griffiths  v.  Teel- 
geuy  28  Eng.  L.  &  Eq.  371.  In  the  case  last  cited,  the  minor 
daughter,  with  the  consent  of  her  father,  went  and  worked  for  the 
defendant  a  month  during  the  absence  of  his  wife,  for  which  he 
agreed  to  pay  her  something,  and  he  did;  but  the  father  recoverecL 

In  Martin  v.  Payne,  the  minor  daughter,  with  her  father's  con- 
sent, went  to  live  witli  her  uncle,  for  whom  she  worked  when  she 
plcijsed,  under  an  agreement  that  he  should  pay  her  for  her  work, 
but  there  was  no  agreement  sis  to  her  remaining  any  definite  time; 
and  it  was  held  that  the  father  could  recover,  notwithstanding  she 
had  no  intention  of  returning  to  her  father's  had  not  the  misfortune 
happened.  Spencer,  J.,  said:  "She  was  his  servant  de  Jure, 
though  not  de  facto,  at  the  time  of  the  injury;  and  being  his  servant 
dejurc,  the  defendant  has  done  an  act  which  has  deprived  the 
father  of  his  daughter's  services,  which  he  might  have  exacted  but 
for  that  injury."     Page  390. 

In  Clark  v.  Fitch,  it  was  held  that  the  father  might  maintain  the 
action,  although  the  minor  daughter  had  left  her  father  with  his 
consent,  and  was  de  facto  the  servant  of  another  at  the  time  of  the . 
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injury,  and  he  had  relinquished  all  claim  to  her  senrices  and  incur- 
red no  expense,  as  he  might  at  pleasure  revoke  such  license,  recall 
his  daughter,  and  control  her  services. 

In  Muioehall  v.  Afillward,  the  minor  daughter  left  her  father's 
and  was  injured  while  in  the  employ  of  the  defendant,  where  she 
remained  until  after  her  confinement  and  recovery,  and  there  was 
DO  proof  that  her  father  took  care  of  or  expended  any  thing  on  her 
account  during  her  sickness  ;  but  it  was  held  that  he  could  recover. 

In  Funnan  v.  Van  SisBy  it  was  held  that  a  widowed  mother 
could  recover,  although  her  minor  daughter  was  at  the  time  of  the 
injury  at  work  for  the  father  of  the  defendant  for  wages,  to  be 
applied  to  her  own  use,  under  an  agreement  with  the  mother.-  The 
other  cases  cited  all  go  to  the  extent  of  holding  that  the  father 
could  recover  if  he  had  not  parted  with  the  right  to  control  his 
minor  daughter's  service. 

Here  the  question  of  service  was  fairly  submitted  to  the  jury, 
upon  the  principle  of  the  authorities  cited,  and  thei-e  was  sufficient 
evidence  to  sustain  the  verdict  in  this  respect. 

It  is  urged  by  the  counsel  for  the  defendant  that  the  charge  left 
the  jury  free  to  find  punitive  damages,  whereas  they  should  have 
been  confined  to  compensatory  damages. 

Id  Klopfer  v.  Bromme,  2G  Wis.  372,  the  right  of  punitory  dam- 
ages in  such  a  case  does  not  seem  to  have  been  questioned.  In 
Brufs  V.  G.  £  N,  W.  Railway  Co,^  it  was  lield  that  punitory  damages 
might  be  allowed  to  the  plaintifiE  for  being  put  out  of  a  ladies'  car 
by  a  brakeman  on  the  defendant's  train,  and  $2,000  assessed  as  such 
damages  were  sustained.  42  Wis.  754  ;  s.  c,  24  Am.  Kep.  437  ; 
8.  C,  39  Wis.  450  ;  s.  c,  17  Am.  Rep.  495. 

Edmondson  v.  Machelly  2  T.  R.  4,  was  an  action  for  loss  of 
services  by  reason  of  an  assault  and  battery  to  a  servant,  and  the 
action  was  likened  by  the  trial  judge,  in  his  cliarge  to  tlio  jury,  to 
an  action  by  a  father  for  deflowering  liis  daughter,  in  which  large 
damages  had  often  been  given,  and  that  upon  tlio  whole  case  the 
jury  had  a  right  to  give  such  damages  as  they  thought  just,  con- 
sidering the  situation  and  circumstances  of  the  defendant ;  and 
they  returned  a  verdict  of  £300,  wliich  was  sustained  by  the  Court 
of  King's  Bench.  This  case  was  approved  by  Lord  Ellenborough, 
0.  J.,  in  Irwin  Y,  Dcarman,  11  East,  23.  Tullidge  v.  WadCy  3 
Wils.  18,  was  an  action  by  a  father  for  loss  of  service  of  his  daughter 
by  reason  of  seduction,  and  Lord  Cliicf  Justice  Wilmot,  with  whom 
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the  other  jndges  concurred  in  refusing  a  new  trial  after  verdict  for 
the  plaintiff,  said  :  **  Actions  of  this  sort  are  brought  for  example's 
sake  ;  and  although  the  plaintiffs  loss  in  this  case  may  not  really 
amount  to  the  valne  of  twenty  shillings,  yet  the  jury  had  done 
right  in  giving  liberal  damages.''  In  that  case  the  daughter  was 
thirty  years  of  age. 

Bedford  v.  McKawl,  3  Esp.  119,  was  an  action  by  a  mother  for 
the  loss  of  service  of  her  daughter  by  reason  of  her  seduction,  tried 
hef  ore  Lord  Eldon,  just  before  his  appointment  as  lord  chancellor ; 
and  among  other  things,  he  said  :  '*  In  such  case  I  am  of  opinion 
tiiat  the  jury  may  take  into  their  consideration  all  that  she  [the 
mother]  can  feel  from  the  nature  of  the  loss.  They  may  look  upon 
her  as  a  parent  losing  the  comfort  as  well  as  the  service  of  her 
daughter,  in  whose  virtue  she  can  feel  no  consolation,  and  as  the 
parent  of  other  children,  whose  morals  may  be  corrupted  by  her 
example." 

Andrews  v.  AsJcey^  8  0.  &  P.  7,  was  an  action  by  a  widow  for 
the  seduction  of  her  daughter,  and  Tindal,  C.  J.,  inter  aJia, 
«aid  :  '*  You  are  not  confined  to  the  consideration  of  the  mere 
loss  of  service,  but  may  give  some  damages  for  the  distress  and 
.  anxiety  of  mind  which  the  motlier  has  felt  If  you  find  for  the 
plaintiff,  you  will  take  into  consideration  the  situation  in  life  of 
the  parties,  and  say  what  you  think,  under  all  the  circumstances  of 
the  case,  is  a  reasonable  compensation  to  be  given  to  the  mother." 
;  See  Bennett  v.  Allcott,  2  T.  R.  167  ;  Berry  v.  DaChsta,  L.  E.,  1 
C.  P.,  331. 

In  Ingersoll  v.  Jones,  5  Barb.  661,  an  action  was  brought  for  loss 
of  service  of  an  adopted  daughter  and  servant,  and  on  motion  for  a 
new  trial  the  court,  i)or  Sill,  J.,  said:  '^Exemplary  damages  may 
always  be  allowed  in  this  kind  of  actions,  in  the  discretion  of  the 
juiT.  For  seduction  the  servant  has  no  action.  This  distinction  is 
noticed  in  the  case  cited  by  the  defendant's  counsel,  24  Wend.  434; 
4  Denio,  461;  and  the  propriety  of  allowing  exemplary  damages  to 
be  recovered  in  an  action  like  this  is  there  conceded.'^  Pages  664o. 

Kyiifjht  V.  Wilcox,  18  Barb.  212,  was  an  action  for  loss  of  service 
by  reason  of  the  seduction  of  a  daughter,  and  it  was  held,  per 
Stroxg,  J.,  that  "it  was  proper  for  the  judge  to  chai^  that  on 
the  question  of  damages  the  jury  may  taken  into  view  the  wounded 
feelings  of  the  i)laintiff,  and  may  not  only  recompense  him,  but 
punish  the  defendant  according  to  the  aggravation  of  his  oSeiiBe. 
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A  father  may  recover  vindictive  damages  for  the  aeductioai  of  his 
daughter."    That  case  was.  subsequently  reversed  in  the  Court  of 
Appeals  on  the  ground  that  there  was  no  sufficient  proof  of  service;:, 
but  the  question  of  punitive  damages  was  not  considered.     14  N.. 
Y.  413. 

In  Badgley  v.  Decker,  44  Barb.  577,  the  daughter  was  twent}'-five 
years  of  age,  and  it  was  held  that  ^^  the  plaintiff  is  not  restricted  to 
compensatory  damages;  and  it  is  not  erroneous  for  the  judge  to> 
charge  the  jury,  that  in  estimating  the  amount,  they  nuiy  take 
into  consideration  the  wounded  feelings  of  the  x)laintiff  and  the  dis- 
grace to  the  family."  This,  ruling  was  based  upon  the  decision  ii^ 
Kaight  v.  WilcoXy  18  Barb.  212. 

In  Damon  v.  Moore,  5  Lans.  454,  it  was  held  at  Greneral  Term,  per 
PoRTEE,  J.,  that  it  was  not  error  to  sustain  a  verdict  giving  tho 
mother  exemplary  as  well  as  compensatory  damages  ($1,500)  for  loss 
of  service  on  account  of  the  defendant  having  debauched  and  cam- 
ally  known  her  daiughter  and  servant,  whether  the  action  was  ia 
the  form  of  trespass  or  case,  or  brought  about  by  seduction  oe 
force. 

In  LipoY.  Bisenhrd,  32  N".  Y.  229,  the  daughter  was  twenty- 
nine  years  of  age,  and  the  father  obtained  a  verdict  of  11,000,  and 
the  judgment  thereon  was  affirmed  at  General  Term,  and  in  tho^ 
Court  of  Appeals,  where  it  was  held  that  *^  the  plaintiff  is  not  lim- 
ited in  his  recovery  to  mere  compensatory  damages,  but  may  recover 
exemplary  damages  when  he  is  so  connected  with  the  party  as  to  be 
capable  of  receiving  injury  through  her  dishonor." 

In  Applegate  v.  Ruble,  2  A.  K.  Mai'sh.  128,  a  verdict  in  such  case 
for  $1,800,  including  exemplary  damages,  ^vas  sustained. 

Fox  V.  Stevens,  13  Minn.  272,  was  a  case  of  this  kind;  and  Mc- 
Milla:s",  J.,  in  speaking  for  tlie  court,  said  :  **Iu  ca^es  of  willful 
wrongs  it  is  settled  by  authority  that  exemplary  damages  may  be? 
given.  ♦  ♦  *  We  see  no  reason  why  this  case  does  not  como 
within  tlie  rule."     Page  277. 

Phelhi  V.  Kenderdine,  20  Penn.  St.  354,  wits  a  case  like  this;  and 
Lewis,  J. ,  speaking  for  the  court,  said :  '*  Although  the  action  by  ft 
parent  for  the  seduction  of  his  daughter  has  its  technical  foundation 
in  the  loss  of  his  daughter's  services,  it  is  well  settled  that  proof  of 
the  relation  of  master  and  servant,  and  of  the  loss  of  service  by 
means  of  the  wrongful  act  of  the  defendant,  has  relation  only  to  tho- 
form  of  the  remedy,  and  that  the  action  being  sustained  in  point  ol 
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form  by  tho  introduction  of  these  technical  elements,  the  damages 
may  be  given  as  a  compensation  to  the  plaintiff,  not  only  for  the  loss 
of  service,  bat  also  for  all  that  the  plaintiff  can  feel  from  the  nature 
of  tho  injury."  Page  3G1.  He  also  approvingly  adopts  the  follow- 
ing language  from  the  Supremo  Court  of  the  United  States,  as  ap- 
plicable to  that  case:  ^^  In  actions  of  trespass  and  all  actions  on  the 
case  for  torts,  a  jury  may  inflict  what  are  called  exemplary,  punitive 
or  vindictive  damages  upon  the  defendant,  having  in  view  the 
enormity  of  his  offense  rather  than  the  measure  of  compensation  to 
tho  plaintiff."    Id.     See  Day  v.  Woodtoorlh,  13  How.  371. 

It  is  true  there  are  but  few  repoi'ted  cases  where  the  jury  were 
directly  charged,  as  here,  that  they  might  not  only  compensate  the 
plaintiff,  ''but  punish  the  defendant  according  to  the  aggravation 
of  tho  offense;"  but  we  are  to  remember  that  courts  have  almost 
uniformly  treated  the  case  rather  as  an  anomaly.  While  the  loss 
of  service  is  the  gist  of  the  action,  and  essential  to  maintain  it,  yet 
we  are  not  aware  of  any  reported  case  brought  by  a  parent  where 
the  value  of  such  services  was  held  to  be  the  measure  of  the  dam- 
ages. On  the  contrary,  the  feelings  of  the  parent,  the  dishonor  of 
himself  and  family,  and  the  example  to  his  other  children,  have 
been  regarded  by  all  courts  as  tlie  im])ortant  elements  making  np 
substantial  damages  in  connection  with  the  slight  pecuniary  loss. 
The  action  is  grounded  in  tort,  and  necessarily  willful,  and  we  see 
no  reason  why  punitory  damages  may  not  be  allowed  to  a  parent  for 
such  injury  so  intentionally  inflicted  upon  him  and  his  family. 
The  language  used  in  the  charge  as  to  punitory  damages  may  not  be 
sufficiently  guarded,  but  if  the  defendant  desired  to  have  the  in- 
struction more  specific,  lie  should  have  so  requested.  This  he  did 
not  do,  but  seemed  to  think  that  the  plaintiff  had  no  right  to  exem- 
plary or  punitory  damages,  and  accordingly  requested  the  comt  to  so 
instruct,  which  was  contrary  to  our  view  of  the  law. 

This  also  disposes  of  the  objection  to  the  evidence  as  to  the  de- 
fendant's pecuniary  circumstances.  It  was  just  that  kind  of  evi- 
dence that  wa«  lield  properly  admissible  in  Applegate  v.  Rubely  supra, 
and  a  verdict  for  one-tentli  the  amount  of  the  defendant's  property 
was  sustained.  So  also  WJiite  v.  Mnriland,  infra.  Courts  are  liberal 
in  such  case  to  allov/  evidence  to  show  the  circumstances  and  con- 
duct of  the  respective  parties,  not  only  at  the  time  of  the  alleged 
injury,  but  before  and  after,  as  bearing  upon  the  question  of  dam- 
age.    Klopfer  V.  Bromme,  26  Wis.  372;  JlewU  v.  Prime,  21  Wend. 
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79;  Davidson  y.  Ooodal,  18  N.  H.  423;  While  v.  Murtland,  U  IlL 
250;  s.  c,  22  Am.  Eep.  100;  Blaggey.  Ilsley,  127  Mass.  191;  b, 
c,  34  Am.  Bep.  361;  Kennedy  y«  f^hea,  110  Mass.  147;  s.  c.^  14 
Am.  Hep.  584. 

The  counsel  insists  that  the  court  should  hare  instructed  the 
jury,  as  requested,  that  if  the  wrongful  connection  was  the  result 
of  rape,  then  the  action  could  not  be  maintained.  The  judge  sub- 
mitted the  case  to  the  jury  on  the  theory  that  piaintiif  could  recover 
only  on  the  ground  of  seduction,  "and  without  such  force  as  would 
amount  to  rape,"  and  then  defined  the  meaning  of  rape. 

In  Kennedy  v.  Shea^  supra,  it  was  held  that  **  it  is  no  objection  to 
the  maintenance  of  an  action  for  seducing  the  plaintifiE's  daughter, 
that  the  sexual  intercourse  between  the  daughter  and  defendant 
was  had  by  force."    See  also  Danion  v.  Moore,  supra. 

By  the  UourL—The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirtned. 

Motion  for  rehearing  denied. 


Ressequie  y.  Bters. 

(SaWte.  660.) 

Fbrmer  adjudiccttion  ^  bar, 

A  judgment  of  a  jastice^s  court,  in  favor  of  a  physician  for  professional  ser* 
vices,  is  not  a  bar  to  an  action  by  the  defendant  therein  against  the  plaintifl 
therein  for  mal-practice  in  respect  to  the  same  services,  that  question  not 
having  been  litigated  in  the  justice's  court.    (See  note,  p.  778.) 

ACTION"  of  damages  for  mal-practice.     The  defendant  set  up  in 
bar  a  judgment  recovered  by  him  for  the  same  services,  in  a 
justice's  court,  upon  default.     The  defendant  had  judgment  below. 

P,J.  CTrtw^on,  for  appellant. 

A,  8.  Douglas,  for  respondent. 

Cole,  C.  J.  There  is  undoubtedly  high  authority  which  supports 
the  ruling  of  the  learned  Circuit  Court.  There  are  cases  which 
distinctly  hold  that  a  judgment  in  a  justice's  court  in  favor  of  a 
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physician  or  3urgeon  for  professional  serrices  is  a  bar  to  any  action 
by  the  defendant  therein  against  such  physician  or  surgeon  for  mal- 
practice in  rendering  such  services.  Oaks  v.  Presto n^  41  N.  Y. 
113  ;  Blair  v.  Bartlett,  75  id.  150 ;  s.  c,  31  Am.  Rep.  455  ;  Bel- 
linger  v.  Oraigiie,  31  Barb.  534.  There  is  however  some  conflict  of 
authority  on  this  subject ;  imd  a»  the  question  is  now  presented  to 
this  court  for  the  first  time,  we  feel  at  liberty  to  adopt  a  rule  which 
seems  to  us  founded  on  sound  principle,  and  most  in  accord  with 
reason  and  convenience  in  practice.  The  courts  in  New  York  in 
effect  ^'ly  that  the  question  of  the  proper  care  and  skill  on  the  part 
of  the  physician  or  surgeon  ii  one  necessarily  involved  and  adjadi- 
ciited  upon  in  an  action  by  him  to  recover  compensation  for  his 
services  rendered  ;  therefore  a  judgment  in  his  favor  should  estop 
the  parties  to  such  suit  from  ever  after  questioning  that  fact  in  any 
other  action.  And  the  courts  of  that  State  even  apply  the  rule  to 
a  case  where,  though  the  defendant  at  first  appeared  in  the  justice's 
court  nnd  put  in  an  answer,  yet  he  afterward  withdrew  it,an(^did  not 
contest  the  plaintiff's  claim ;  and  the  judgment  waa  held  to  be  a 
bar  to  a  subsequent  action  by  him  against  the  physician  for  mal- 
practice. Blair  v.  Barileti,  supra.  But  the  doctrine  of  the  New 
York  courts  has  not  escaped  criticism. 

Mr.  Bigelow,  in  his  learned  work  on  Estoppel  (2d  ed.),  p.  d8  e/ 
seq.y  reviews  these  decisions,  as  well  as  the  adjudications  of  other 
courts  in  strictly  analogous  cases>  and  questions  the  soundness  of  the 
New  York  rule,  "unless  the  distinction  taken  in  New  Hampshire, 
between  a  judgment  by  confession  and  one  by  default  or  on  trial 
without  alleging  the  defense,  be  correct."  Piige  107.  '^It  maf 
sometimes  bo  difficult  to  draw  a  line  of  distinction  between  a  judg- 
ment which  win  opemte  as  a  bar  to  an  action  for  a  specific  claim, 
and  one  which  leaves  the  claim  outstanding  to  be  enforced  by  a 
cross-actioa"  (Chcrch,  C.  J.,  m  Dunham  v.  Bowtr,  77 N.  Y.  78 ; 
s.  c,  33  Am.  Eep*  570  )  ;  but  where  as  in  this  caae^  the  defendant 
makes  default  in  a  justice's  court,  and  does  not  even  attempt  to 
contest  the  value  of  the  services  rendered  or  raise  the  question  of 
their  proper  performance,  it  is  more  difficult  to  perceive  any  solid 
ground  for  holding  that  he  is  concluded  from  showing,  in  another 
action,  that  the  plaintiff  in  that  case  was  guilty  of  negligence  in  his 
professional  treatment.  It  was  certainly  not  necessary,  in  order  to 
entitle  the  plaintiif  in  the  justice's  court  to  a  judgment,  that  h» 
should  prove  he  was  not  guilty  of  any  negligence.  '*  It  was  enoogk 
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to  show  simply  that  he  performed  the  services  at  the  defendant's 
request  and  their  yaJne,  and  the  fact  that  the  amount  was  due." 
Haqaxs,  J.,  Sykes  v.  Bonner y  1  Cin..  Sup.  Ct.  Rep.  464.  It  is 
very  doubtful  whether  the  defendant,  in  the  action  before  the  justice 
under  his  answer,  could  have  shown  that  the  plaintiff  was  guilty  of 
nalpractice  ( Crawford  v.  Earl^  38  Wis.  313) ;  certainly  he  did  not 
attempt  to  raise  that  issue,  or  litigate  any  such  question.  And  if 
this  action  is  bai-red  by  the  recovery  in  the  justice's  court,  it  is  be- 
cause the  question  as  to  the  care  and  skill  of  the  defendant  heroin 
was  inTolved  by  implication  in  that  suit,  not  because  any  such  fact 
or  issue  was  actually  litigated  between  the  parties. 

This  court  has  said  that  a  judgment  is  conclusive  upon  the  par- 
ties thereto  only  in  respect  to  the  grounds  covered  by  it,  and  the 
law  and  facts  necessary  to  uphold  it.  Hardy  v.  Mills,  35  Wis.  141 ; 
Lathrop  v.  Knapp,  37  id.  314.  According  to  this  rule  of  law  it 
is  apparent  the  supplemental  answer  states  no  defense  ;  for  the  issue 
in  this  action  was  not  necessaiy  involved  in  the  justice's  suit,  and 
the  plaintiff  may  maintiiin  it  notwithstanding  the  defendant  re- 
covered for  his  services  in  that  court.  The  plaintiff's  claim  for 
damages  resulting  from  malpractice  constitutes  a  separate  and  inde- 
pendent cause  of  action,  which  he  can  enforce  without  disturbing 
any  matter  litigated  in  that  case.  He  was  not  compelled  to  make 
the  defense  before  the  justice  that  the  defendant's  services  were  of 
no  value  in  order  to  save  his  rights.  He  had  his  election  either  to 
recoup  his  damages  pro  ianto  in  tlie  justice's  court  or  go  for  his  entire 
claim  in  this.  It  seems  to  us  that  this  is  the  better  and  more  con- 
venient nile  to  lay  down  upon  the  subject.  If  the  plaintiff  were 
compelled  to  make  his  defense  in  the  justice's  court,  that  the  pro- 
fessional services  were  of  no  value,  and  that  he  had  been  injured 
by  the  defendant's  negligence,  then  it  would  follow  that  he  must 
either  split  up  his  demand  so  that  there  might  be  two  suits  instead 
of  one  npon  it,  or  content  himself  with  merely  defeating  the  claim 
for  services,  or  limit  his  damages  to  $300,  the  extent  of  the 
jurisdiction  of  the  justice.  We  are  not  inclined  to  adopt  a  rule 
which  would  lead  to  any  such  inconvenient  consequences.  We  say 
in  the  language  of  Mr.  Bigelow  :  '^  Every  cause  of  action  can*ies 
with  it  the  right  to  jnit  it  into  judgment ;  and  that  there  is  a  sopji- 
rate  and  independent  cause  of  action  given  to  each  party  results 
neceanarily  from  the  fact  that  cither  party  may  sue  the  other  for  a 
breach.  JTo  suit  can  be  maintained  except  upon  a  legal  ground  of 
YoL.  XXXVIII— 9S 
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action.  Now  as  one  cause  of  action  cannot  in  itself  alone,  when 
merged  in  judgment,  carry  another  and  independent  cause  of  ac- 
tion with  it,  it  is  difficult  to  understand  how  a  judgment  for  the 
plaintiff  without  jilea,  can  extinguish  a  counter-right  of  action 
by  the  defendant,  however  closely  connected  the  two  claims  maybe. 
E\ery  one  has  the  right  to  try  his  own  case."  Bigelow  on  Estoppel, 
104. 

The  Xcw  York  authorities  are  more  or  less  in  conflict  with  the 
•doctrine  laid  down  or  recognized  in  the  following  cases :  Bodurtha 
V.  Phelon,  13  Gray,  413  ;  O'Cmmr  v.  Varneyy  10  id.  231  ;  Bofcom 
T.  Afanning,  52  N.  H.  132 ;  Barker  v.  Cleveland,  19  Mich.  230 ; 
Mondel  v.  Sieel,  8  M.  &  W.  858 ;  Riffge  v.  Burbidge,  15  id.  598 ; 
Da  rig  V.  Hedges,  L.  R,  6  Q.  B.  687. 

It  is  needless  to  remark  that  if  the  plaintiff  in  this  suit  had  set 
lip  the  defense  of  malpractice  in  the  action  before  the  justice,  an 
adjudication  upon  that  issue  would  then  have  been  a  bar.  The 
case  then  would  come  within  a  very  familiar  principle.  HoweU 
Y.  Goodrich,  69  111.  556.  But  upon  the  facts  stated  in  the  supple- 
mental answer  we  are  inclined  to  hold  that  the  recovery  in  the 
justice's  court  is  no  bar.  The  question  is  very  fully  examined  in  the 
authorities  to  which  we  have  referred,  and  further  discussion  of  it 
seems  unnecessary. 

Bg  the  CourL — ^The  order  of  the  Circuit  Court,  overruling  the 
•demurrer,  is  reversed  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

So  ordered, 

Cassoday,  J.,  took  no  part. 

NoTB  BT  THB  IIkpobtbr.— In  O^Connor  t.  Voameih  lOGmy,  981.  it  was  held,  Sklv,  C.  J. 
^viag  a  short  opinion,  that  a  Judgment  for  the  defendant  in  an  action  fortrockdoas 
onder  a  contract,  upon  the  ground  of  imperfect  performance  of  the  work,  is  a  bar  to  a 
subsequent  action  by  Um  to  recover  damages  for  such  non-perfonnanoe.  ^'Hecaamit 
use  the  same  defense,  first  as  a  shield,  and  then  as  a  sword.*' 

In  BodwrOia  r.  Phdon^  18  Qraj,  418,  an  action  was  brought  before  a  Joatloe  of  the  peset 
on  a  note  for  the  price  of  a  horse.  The  defendant  set  up  a  breach  of  warranty,  and  Jodg* 
ment  was  given  for  a  part  of  the  note.  The  plaintiff  appealed,  and  the  defendant  was  de- 
faulted. Hdd,  that  that  judgment  was  no  bar  to  an  action  on  the  warraaty  lUs  wsf 
put  on  tbe  ground  that  on  the  appeal  the  Judgment  b^ors  the  justice  was  vacated,  chs 
defendant  withdrew  his  defense,  and  judgment  was  entered  for  the  fuU  amoont  of  the 
note.  The  court  said :  '  *  The  plaintiff  could  not  maintain  this  action.  If  the  judgaieBt  re- 
covered against  him  on  his  note  giren  to  the  defendant  for  the  price  of  the  cdt  were  is 
force.  He  would  have  received  in  the  deduction  of  forty  doDars  from  tlie  aaovat  of 
that  note,  his  damages  for  the  deception  practioed  on  him  by  the  defendant  In  the  sals  of 
the  colt,  and  have  been  thereby  barred  from  any  further  remedy  for  that  deoeptloa.** 

In  Bascom  v.  Manning,  5S  X.  H.  18S,  an  action  of  damages  fbr  breadi  of  wafraatyof 
-cotton,  it  appeared  that  tbe  defendant  had  pleaded  the  same  CsotB  in  defense  of  am 
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In  Mavachtuetta  for  the  price  of  the  cotton,  but  suCFered  judgment  there  by  default. 
add,  that  the  ManachiMette  Jodgment  was  no  bar.  The  court  Baid:  **  Whether  there  was 
In  tact  a  warranty',  and  if  bo,  whether  it  was  broken,  and  what  amount  of  dama^pes  the 
plaintiff  suffered  thereby,  are  questions  which  were  not  in  point  of  fact  litigated  In  the 
Massachuaetts  suit,  and  are  not  therefore  re»  cu^ judicata.  It  is  true,  the  plea  which  was 
not  withdrawn,  raised  these  questiona,  and  there  was  a  judgment  for  the  plaintiffs.  But 
the  fact  that  there  was  a  judgment  upon  a  default  makes  it  as  certain  that  this  counter* 
daim  was  not  passed  upon  and  settled,  by  an  actual  adjudication,  as  though  the  pica  had 
been  formally  withdrawn." 

In  Barker  v.  Cleveland,  19  Hlch.  283,  it  was  held  that  an  action  for  the  purchase  price 
of  chattels  is  not  affected  by  a  judgment  for  breach  of  warranty  of  the  same.  The  action 
for  breach  of  warranty  does  not  necessarily  involve  the  question  of  payment  of  the  price. 
The  action  for  breach  might  be  brought  before  the  time  for  payment  had  elapsed. 
**  Unless  the  vendor  depends  on  the  ground  of  non-payment  of  the  purchase  price,  the 
court  does  not  concern  itself  with  that  question.  ** 

Mondd  v.  Steele ,  8  HAW.  a>8,  was  an  action  of  damages  for  breach  of  a  contract  to 
build  a  ship  in  a  specified  manner.  The  defendant  (beaded  a  judgment  in  a  former  action 
for  the  price,  in  which  the  same  breach  of  contract  was  pleaded,  and  a  deduction  was 
made  from  the  price  on  account  thereof.  Held,  bad,  and  that  the  plaintiff  might 
still  recover  for  damage  accruing  subsequent  to  the  delivery  of  the  ship .  Parxz,  B.,  said: 
*'It  must  however  be  considered  that  in  all  these  cases  of  goods  sold  and  delivered  with 
a  warranty,  and  work  and  labor,  as  well  as  the  case  of  goods  agreed  to  be  supplied  ac- 
cording to  a  contract,  the  rule  which  has  been  found  so  convenient  is  established,  and 
that  it  is  competent  for  tlie  defendant,  in  all  of  these,  not  to  set  off,  by  a  proceeding  in 
the  nature  of  a  cross-action,  the  amount  of  damages  which  he  has  sustained  by  a  breach 
of  the  contract,  but  simply  to  defend  himself  by  showing  how  much  less  the  subject* 
matter  of  the  action  was  worth  by  reason  of  the  breach  of  contract;  and  to  the  extent 
that  he  obtains  or  is  capable  of  obtaining  an  abatement  of  price  on  that  account,  he  must 
be  ooosidered  as  having  received  satisfaction  for  the  breach  of  contract,  and  is  precluded 
from  recovering  in  another  action  to  that  extent,  but  to  no  more."  This  caso  was  recog* 
nlsed  in  Sigge  v.  BurbridgCf  15  id.  693.  This  was  an  action  of  damages  for  negligent  con« 
stmction  of  a  Idtchen  range,  and  the  defendant  pleaded  payment  into  court,  in  an  action 
for  the  price,  of  a  sum  which  the  plaintiffs  took  out  in  satisfaction.  Held,  no  estoppel. 
Aldbbsox,  B.,  said:  **  The  present  plaintiff  may  maintain  an  action  against  the  defendant 
for  ne^lgence  in  the  performance  of  the  work,  unlras  his  defense  to  the  former  action, 
for  the  price  of  the  goods,  had  been  to  show  that  the  work  and  goods  were  of  no  value 
whatever  to  him.**  Bolfb,  B.,  said:  *'  It  does  not  at  all  appear  that  the  defense  of  the 
present  plaintiff  to  the  former  action,  for  the  price  of  these  goods,  included  the  damages 
sostained  by  him  for  the  improper  working  of  the  range."  The  same  doctrine  is  declared 
in  DavU  v.  Hedges,  L.  B.,  6  Q.  B.  687.  In  this  case  IIaknen,  J.,  says,  3fondel  v.  Steele, 
**  leaves  undecided  the  question  whether  the  plaintiff  was  bound  to  obtain  the  abatement 
in  the  action  in  which  he  was  defendant,  or  might  recover  it  as  damages  in  a  cruss-action.** 
**  It  is  clear  that  before  any  action  is  brought  for  the  price  of  a  chattel  sold  with  a  war- 
ranty, or  work  to  be  performed  according  to  contract,  the  person  to  whom  the  article  is 
sold,  or  for  whom  the  work  is  done,  may  pay  the  full  price  without  prejudice  to  his  ri^^t 
(o  sue  for  the  breach  of  warranty  or  contract,  and  to  recover  as  damages  the  difference 
between  the  real  value  of  the  chattels  or  work ,  and  what  it  would  have  been  if  the  waxw 
ranty  or  contract  had  not  been  broken."  **  We  do  not  mean  to  throw  the  least  doubt  on 
Che  cases  which  establish  the  general  rule  that  where  a  party  to  a  Utigation  has  the 
opportunity  to  raise  some  question,  and  does  not  avail  himself  of  It,  he  is  in  no  better 
position  than  if  he  had  raised  it  " 

In  Stfitet  V.  Bonner,  1  C9n.  Super.  Ct.  464,  the  suit  was  for  malpractice,  and  the  defend- 
ant pleaded  a  judgment  in  his  favor  for  the  value  of  the  services,  obtained  before  a 
Justice  of  the  peace,  by  default  of  the  defendant.  Held,  no  bar.  The  court  said:  ^*It 
was  certainly  not  necessary,  in  order  to  entitle  the  plaintiff  In  that  case  to  recover,  that 
be  should  prove  that  he  was  not  guilty  of  any  negligence  in  his  professional  treatment." 

Remarking  on  the  principal  case,  the  Albany  Law  Journal  says:  *'  The  drift  of  these 
<lecialons,  it  wiU  be  seen,  is  opposed  to  the  New  York  doctrine.    None  of  themweve  al> 
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ludad.  to  in  the  New  York  cases.  In  Blair  v.  BartletU  Folokb,  J«,  after  layins  dova  tli» 
nil»  that  a  judgment  is  oonclusive  as  to  erery  thine;  neoeesarily  inrokved  in  tlie  isne,  sad 
that  the  value  of  the  services  was  necessarily  involved  and  passed  upon,  aajs:  '  Jhit  if  d 
vahie  they  oould  not  have  been  useless;  and  if  of  use  they  could  not  have  been  hannftil; 
and  if  not  harmful  they  could  not  have  been  mala  praxis  in  the  performaoee  of  tbem. 
Hence  it  is  res  culjitdicata  between  these  parties  that  there  was  not  the  maipractioe,  on 
the  allegation  of  which,  in  this  action,  the  plaintiff  here  seeks  to  recover.*  80,  in  Dun- 
TicuB  V.  BoioeTt  Chubch,  C.  J.,  says:  'If  the  allegations  in  this  case  are  true,  the  defend* 
ant  was  not  only  not  entitled  to  any  freight,  but  the  plaintllf  was  entitled  to  a  joiSg* 
noent  for  the  whole  amount  of  his  damages.  I  do  not  see  how  a  right  to  freight  and  a 
rif^t  to  damages  for  the  destruction  of  the  whole  property  caused  by  a  violatioa  of  the 
shipping  contract  can  co-exist*  These  two  extracts  exhibit  the  basis  of  theNewToik 
dectrine.  While  it  is  unquestionably  right  in  theory,  it  may  well  be  doobtod  whether  it 
la  convenient  or  safe  in  practice.  Such  estoppels  are  odious  at  best.  They  are  Coaaded 
on  a  technicality,  and  probably  promote  more  injustice  than  they  prevent.  In  the 
principal  case,  the  action  before  the  justice  was  brought  after  the  action  for  malpcactioe 
was  commenced,  and  probably  for  the  purpose  of  getting  a  techniral  eetoppeL  To  defeat 
such  an  unrighteous  attempt  was  more  important  and  beneficial  than  to  preserve  the 
symmetry  of  an  artificial  role,  or  to  conform  the  affairs  of  a  careless  and  anieanied 
ptthllc  to  the  standard  of  a  consistent  logical  proposition.  After  all,  the  '*  value  **  cs> 
tablished  by  tlie  foraoer  judgment  in  such  cases,  and  '  neoeesarily  involved  *  In  the  de* 
termination,  is  not  the  absolute  value,  but  the  value  disconnected  firosi  any  daim  of 
failure  of  value.'*    See  Schwinger  v.  Raymond,  cmte,  410. 
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"WsffTERS  TJniok  Telegraph  (Jompant  t.  American  TTnion 
Telegraph  Company. 

(«6  G*.  UO.) 

Contfoet — piMie  polirg  —  retlraint  of  trade. 

i  CDfrtract  by  a  r^Iroul  uompsiiy  gnntiog  to  &  telegraph  compaDy  tlie  exeki- 
alve  ane  And  occnptacy  of  ita  ritcUt  ot  wnj  for  telegrapli  purpos«B,  is  voidaa 
Id  restraint  of  trade  aod  aa  against  public  policy.     (Set  note,  p.  784.) 

BILL  for  injunction.     Tlie  opinioii  etatea  the  caae.     The  defend- 
ant had  judgment  below. 

W.  W,  Montgomery,  for  plaintiff  in  error. 

Barnu  £  Gumming  and  J.  L.  Broion,  for  defendant 

Crawford,  J.  The  American  Union  Telegraph  Company  filed 
its  bill  in  Richmond  Superior  Court  to  enjoin  the  Western  Union 
Telegraph  Company  from  interfering  with  it  in  erecting  its  lines  oi 
telegraph  upon  the  several  lines  of  railroiid  mentioned  in  the  bill, 
and  also  to  prevent  said  Western  Union  Telegraph  Company  from 
sotting  np  ccrtLiin  contracts  which  it  claimed  to  have  with  those 
railroads  to  the  detriment  of  the  American  Union  Telegraph  Com- 
pany. 


782  GEORGIA, 


Western  ITnioa  Telegraph  Company  ▼.  American  Union  Teleg^ph  CompanT'. 

Upon  the  hearing  below,  the  chancellor  refused  to  grant  the  in- 
junction j)rayed  for,  on  the  ground  that  the  Western  Union  had 
done  nothing,  and  had  made  no  threats  to  do  anything,  to  interfere 
with  the  American  Union  Company  in  building  its  lines. 

The  Western  Union  Company  made  answer  in  the  nature  of  a 
cross-bill  to  the  bill  of  the  American  Union  Company,  and  to  its 
cross-bill  annexed  copies  of  the  various  contracts  it  claimed  to  have 
^/ith  the  yarious  railroad  companies  named  in  the  bill,  and  it  claimed 
that  suid  contracts  were  valid  and  could  not  be  interfered  with,  and 
gave  it  exclusive  telegraph  facilities  upon  the  rights  of  way  of  those 
companies,  and  it  prayed  that  the  American  Union  Telegraph  Com- 
pany be  enjoined  from  proceeding  to  erect  its  lines  upon  such  rights 
of  way. 

The  chancellor  refused  to  grant  such  injunction,  upon  the  ground 
that  the  contracts  so  set  up  in  such  cross-bill  and  made  exhibits 
thereto  are  void  and  of  no  effect  as  against  the  American  Union 
Company  in  so  far  as  they  attempt  to  set  up  exclusive  right  against 
it.  To  this  ruling  the  Western  Union  Telegraph  Company  excepted, 
and  ui)on  that  exception  they  are  at  issue  hero. 

The  single  question  made  therefore  by  this  record  is:  Are  the  con 
tnicts  between  the  Western  Union  Telegraph  Company  and  the 
railroad  companies  in  so  far  as  they  grant  the  exclusive  right  to  that 
company  of  establishing  lines  of  telegraphic  communication  along 
their  roadways,  valid  or  void?  The  defendant  in  error  insists  that 
they  aix^  void: 

1st.  Bc'caaso  they  contravene  the  act  of  Congress  of  July  24th, 
186G. 

2d.  Because  in  general  restraint  of  trade. 

3d.  They  are  ultra  vires. 

4th.  The  right  of  eminent  domain  would  be  lost  to  the  State  if 
such  contracts  can  be  maintained. 

Whether  the  act  of  Congress  passed  in  186G  can  affect  these  con- 
tracts executed  anterior  to  its  passage  is  immaterial  to  this  issue, 
under  the  view  which  wo  have  taken  of  it. 

1.  The  second  ground  upon  which  the  defense  relies  is  that  thes€ 
contracts  are  in  general  restraint  of  trade  and  seek  to  create  monop- 
olies, and  therefore  against  the  public  policy. 

It  is  well  known  that  rapid  inter-communication  between  differ- 
ent points  by  wire  and  rail  has  created  a  wonderful  revolution  in 
commercial    oparitions.       Producers,   consumers,   manu&cturers. 
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merchants,  buyers,  sellers,  all  are  brought  in  close  proxii 
daily  intelligence  is  given  of  the  world's  transactions.  Tra 
conraged,  industrial  enterprise  stimulated,  and  business  i 
Tarious  branches  builds  itself  upon  knowledge.  In  war  the  ra 
munication  of  intelligence  is  almost  incalculable;  in  pec 
scarcoly  less  so.  Shall  the  m3and  then  by  which  it  is  transi 
monopolized  by  a  contract  between  two  artificial  beings,  invi 
tangible,  and  existing  only  in  contemplation  of  law?  W 
exclusive  rights  exist,  or  such  monopolies  are  established, 
should  be  done  by  a  legislative  grant,  and  not  by  an  indivic 
tract.  Our  judgment  therefore  is  that  these  contracts  are  e 
made  and  entered  into  to  cripple  and  prevent  competition, 
they  thereby  enable  the  plaintiflE  in  error  to  fix  its  tariff  of  : 
muximnm,  governed  alone  by  the  necessities  of  its  patroni 
contracts  are  not  favored  by  the  law;  they  are  against  tl 
policy,  because  they  tend  to  create  monopolies,  and  are  ii 
restraint  of  trade.  Code,  §  2750;  40  Ga.  683;  Oregon  Ni 
Company  v.  Wtnsor,  20  Wall.  66,  68;  Western  Union  H 
Gnnpafiy  v.  Ailuniic  <S  Pacific  Telegraph  Co.,  5  N"ev.  103; 
Union  Telegrapli  Company  v.  Central  Union  Telegrapli  C 
U.  S.  O.  C.  Western  District  Missouri. 

What  we  have  said  on  the  second  ground  is  sufficient 
that  our  opinion  upon  the  third  is  that  such  contracts  i 
vires. 

2.  The  fourth  ground  is,  that  if  the  right  to  exercise  su< 
is  admitted  to  be  in  the  railroad  companies,  and  can  bo  by 
tranferred  to  this  company,  then  the  State's  right  of  cmi 
main  is  gone.  This  appears  to  us  to  be  so  clear  a  statemci 
inevitable  consequences  of  such  d  constiiiction  that  it  u  iv 
able.  The  exercise  of  the  power  of  eminent  domain,  gr 
railroad  companies  for  certain  specified  uses,  for  the  bene! 
general  public,  was  never  for  a  moment  considered  to  imply 
on  their  part  by  contract  to  convey  this  property,  thus  coi 
to  the  public  use,  to  another  company  for  its  exclusive  i 
and  in  antagonism  to  the  public  interest.  Their  right  tc 
contract  with  the  Western  Union  Telegraph  Company  to 
its  line  of  wire  upon  their  right  of  way  is  undoubted ;  b 
they  go  beyond  that,  and  undertake  to  prohibit  and  ex( 
other  lines  therefrom,  then  they  seek  to  add  an  unlimited  i 
to  one  which  is  itself  limited,  and  this  they  are  powerless  t 
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The  State's  right  of  eminent  domain  extends  over  eveiy  foot  off 
i's  territory^  and  the  same  is  held  by  its  ownecs  in  subordination  to 
that  fixed  and  co-existing  right,  and  may  be  taken  for  public  nsei 
upon  just  compensation. 

It  is  to  be  remembered  that  this  controyersy  does  not  arise  upon 
any  effort  to  disi3lace  the  lines  of  wire  established  by  the  Westeni 
Union  Telegraph  Company,  nor  in  any  way  to  interfere  with  the 
free  use  and  enjoyment  therepf,  but  arises  upon  an  interference,  m 
is  claimed,  with  its  exclusive  right  to  occupy  tlie  entire  right  of  waf 
of  each  of  these  companies.  So  that  the  question  of  compensatioD 
<5innot  arise,  unless  indeed  it  is  to  be  given  for  a  right  mipposed  to 
exist  under  an  illegal  contract ;  that  is,  that  no  other  telegraph 
company,  excej)t  by  its  consent,  shall  ever  use  or  occupy  any  part 
of  the  right  of  way  of  these  several  railroad  companies.  This  being 
so,  the  act  of  1873  does  not  impair  the  obligation  of  any  contract 
made  by  the  plaintiff  in  error  with  these  companies,  although  it 
does  pro\'ide  the  mode  by  which  an  imused  and  unoccupied  portioi 
of  their  roadways  may  be  condemned. 

4.  It  is  however  urged  that  the  contract  made  with  the  Western 
and  Atlantic. Eailroad  is  to  be  maintained,  because  made  whilst 
under  State  control.  We  know  of  no  power  vested  in  the  governor 
or  superintendent  of  that  road,  authorizing  them  to  convey  any 
right  of  way  along  its  line  to  any  company  by  which  such  exclusive 
rights  as  are  here  claimed  could  be  maintained.  To  authorize  the 
grant  of  such  exclusive  rights,  either  for  a  term  of  years  or  in  per- 
petuity, would,  as  we  have  already  said,  require  more  than  executive 
consent ;  it  must  come  by  legislative  act. 

The  law  of  the  case,  in  our  opinion,  is  as  ruled  by  the  chanoellor, 
and  in  his  judgment  is  affirmed. 

Judgynent  affirmed. 

NoTB  BT  TH>  RspoBTER.— In  TTettem 'Z7»loii  TAtairojih  Cnmpany  t.  Union  Pueifc 
Railroad  Company  t  U.  B.  Circuit  Court,  District  of  Kansas,  June  aoi,  1880,  it  wss  held  hf 
I^IcCrary,  C  J.,  and  Fostfrr,  D.  J.,  that  a  provision  In  a  contract  between  a  td^graph 
company  and  a  railroad  company,  to  the-  effect  that  the  tele|T&ph  company  vX 
transmit  the  family,  private  and  social  measages  ol  the  executive  afficeis  of  the  imilrcad 
company  free,  is  against  public  policy,  and  immoral,  and  taints  the  entire  contract,  so  tbax 
a  court  of  equity  will  not  enforce  it,  or  grant  any  -relief  to  a  party  elatailiig  nnder  IL  Ite 
«ourt  said  :  *^  That  this  provision  of  the  contract  is  against  puUic  policy  an<l  therefoie 
void,  is,  to  my  mind,  entirely  clear.  It  amounts  to  an  agreement  to  give  to  each  of  the  offioen 
of  the  company  who  made  the  contract,  and  to  each  of  their  auccoiisorn  who  shovld  inaia- 
tain  it,  a  valuable  considemtion  for  his  official  action  in  that  behalf ;  a  cooaideratkiB  oC  a 
private  and  personal  character,  inuring  to  the  officers'  private  benefit  and  gain,  and  not  to 
the  benefit  of  the  company  or  other  stockholders.    It  is  said  however  that  this  featwe  «f 


tha  oootract  may  be  eUmiaated,  kud  tbM  tbe  remainder  mmj  sUnd  and  be  eotoreed.  It  is 
'  Inw  that  the  pollcj'  of  tbe  law  is  to  effectuate  rather  tlum  defeat  a  contiaot,  aod  to  tbli 
eod  pana  or  proTlaloDB  which  are  comparative  uuimponaui,  sod  whldi  may  be  sererad 
from  the  contract  wlUuHit  Impairing:  <to  effect  or  changing  lla  charBCIer.  will  somettmee  be 
nppreaaed.  E  Para,  od  Coot.  fiOCi.  But  the  clause  above  qiio[«d  cannot  be  aet  aside  as 
unimportant.  It  constituted,  to  may  the  least,  one  ot  the  cunslderatlonB  on  which  the 
cooinot  was  made,  and  It  Is  well  setUed  that  '  If  the  contract  be  made  on  seTeral  con- 
il^raiioaa,  one  of  which  Is  lUesal,  the  whole  contract  la  void,  and  that  whether  the 
llkealltf  be  at  common  law  or  by  statute.'  "  "The  oOkeni  ol  a  railway  company  are 
•laatl  pabUc  tOBiBBn.  Tbelr  duties  are  or  a  flduclaiy  character.  They  are.  In  an  Import- 
ant nasa,  tituteee.  Topaythem  indlTldually  any  thing  of  value  for  eieoutlng  a  corporate 
emtract  la  gmasly  unlawful,  and  talnU  such  contract  with  moral  turpitude.  VastlntereMs, 
inkhlch  the  pnhllc,  as  well  as  the  Inmiedlaie  partlee.  are  deeply  conceroed,  are  intnisted 
to  the  control  and  management  oC  such  oOlclals;  and  In  my  Judgment,  there  are  tm- 
ponant  conslderatlona  of  pubUo  policy  which  demand  that  courts  of  justtoa  shall  hold 
Ilinn  to  a  atrlct  aocouuv^nd  shall  never  Cora  moment  reoognlieaa  valid  a  oootract  ob- 
tained by  pojing  jUreotly  or  Indlceotly  to  nich  olBctals  any  conifaleTatioa,  whether  tone 
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AvudtUsnt  eonvei/anee  —  raiid  betwttn  parlttt. 

Ih*  gikiit«e  In  »  deed  esecnted  to  detmad  the  gnntor'B  creditors  c^n  m^Dtain 
ejeetment  agkliiat  tlie  gmntor. 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  had 
jadgment  below. 

D.  A.   Vason,  for  plaintiff  in  error. 

D.  H.  Pope,  for  defendant, 

Hawkins,  J.  This  waa  an  action  of  ejectment  brought  by  the 
plaintiff  in  error  against  the  defendant  to  recover  ti  house  and  lot 
in  the  city  of  Albany. 

The  ninnimcnt  of  title  relied  upon  by  the  plaintiff  was  a  warranty 
deed  from  J.  J.  Bush,  who  was  the  son  of  plaintiff,  dated  the  eizth 
day  of  .Tanuary,  1876,  and  recorded  .Tannury  13,  1877.  J.  J. 
Buali  having  moved  and  died  before  tlio  suit  was  brought,  the  widow 
of  J.  J.  Bush  defended  the  action,  and  relied  on  the  evidence  con- 
tained in  her  interrogatories  to  defeat  the  plaintiff's  recovery.  It 
appears  that  when  the  plaintiff  took  the  deed  lie  paid  J.  J.  Bash 
$600  cash  for  the  same,  tlic  full  consideration. 
Vol,  XXXVIII-00 
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Mrs.  J.  J.  Bush,  widow  of  J.  J.  Biifih,  testified  that  J.  J.  Bash^ 
■t  the  time  of  making  the  deed  to  the  city  lot  in  Albany,  Ga.,  to  IL 
H.  Bosh,  was,  as  he  said,  embarrassed  pecuniarily,  and  made  the 
deed  to  prevent  his  creditors  from  troubling  him;  this  evidence  was 
objected  to  on  the  ground  that  it  was  the  sayings  of  the  vendor 
after  the  execution  of  the  deed,  which  was  overruled  and  the  testi- 
mony admitted. 

The  court  charged  the  jury  that  if  it  appeared  to  them  that  the 
Bayings  were  after  the  title  passed  to  the  plaintiff,  the  jury  would 
not  consider  the  testimony,  but  if  before,  it  was  competent. 

Was  this  testimony  competent  either  before  or  after  the  execution 
of  the  deed,  to  defeat  the  recovery  of  the  land  by  the  plaintiff  from 
the  vendor  or  his  heirs,  administrator  or  assigns,  upon  the  ground 
that  the  same  was  executed  to  delay,  defeat  or  hinder  creditors? 
We  think  not 

This  court  has  settled  the  doctrine  that  a  man  is  estopped  by  his 
deed,  and  he  will  not  be  permitted  to  prove  the  contrary  except  in 
cases  abhorrent  to  law  and  public  policy,  such  as  usury,  etc ;  and 
this  is  true  in  cases  where  the  deed  is  made  to  defraud  creditors. 
A  deed  to  delay,  defeat,  hinder  and  defraud  creditors  is  void  as  to 
creditors,  but  good  betVeen  the  parties,  and  where  the  consideration 
is  paid,  neither  the  vendor  nor  his  representative  can  set  up  the 
fact  of  the  fraud  to  defeat  a  recovery.  There  are  exceptions  to  the 
general  rule,  such  as  usury,  gaming  contracts,  and  such  as  the  as- 
certainment of  the  truth  is  in  furtherance  of  public  policy;  and 
whilst  the  law  will  leave  parties  in  pari  delicto  in  certain  cases,  and 
forbid  inquiry,  upon  the  principle  that  the  law  will  not  assist  in  s 
wrong,  yet  in  cases  of  fraudulent  conveyances  where  the  considera- 
tion is  paid,  the  transaction  will  be  upheld  inier  sese,  and  neither  the 
vendor  nor  his  representatives  will  be  allowed  to  allege  the  con- 
trary. 

In  1  Ga.  551,  this  court  says:  ''  A  party  claiming  under  a  grantor, 
as  distributee  or  legatee,  cannot  impeach  his  deed  or  grant  for  the 
want  of  consideration,  or  because  it  was  intended  to  defraud  credit- 
ors; both  the  gnintor  and  his  privies  are  estopped.** 

In  Ooodwyn  v.  Ooodict/ny  20  GkL  600,  this  court  says:  *^  If  A.  sella 
property  to  B.  to  defraud  his  creditors,  while  the  compact  is  void  m 
to  corcditors,  it  is.neverthelcs8  good  as  between  A.  and  B.  If  B.  paid 
the  money  for  tlie  property  he  can  sue  for  and  recover  it  Not  so 
however  if  no  eonsidcnition  or  price  was  paid.''    See  also  19  G^ 
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S90,  where  the  same  mling  was  made  in  toe  case  of  Crontby  t.  De- 
Qraffenreid;  Beale  t.  HaU.  %%  Oa.  431.  In  the  ca£ein  44  Oa.  this 
conrt  has  recognized  the  distinction  in  this  class  of  cases  where  the 
conveyance  was  volizntarj,  and  where  the  whole  consideration  was  ' 
paid. 

This  being  a  controversy  between  the  grantee  and  the  representa- 
tive of  the  grantor,  we  do  not  think  it  was  competent  to  avoid  the 
recovery  by  the  declaration  of  the  grantor  that  the  deed  was  mode 
to  delay  his  creditors. 

By  the  24th  section  of  the  13th  and  27th  Elizabeth,  against  con- 
veyances to  defraud  creditors,  and  whici  is  of  force  in  Geoi^,  it 
18  enacted  that  every  conveyance  to  defraud  creditors  shall  be  void 
OB  to  snch  creditors,  and  them  only,  and  so  is  the  Code,  §  1951. 

The  rules  of  evidence  are  fonnded  on  the  soundest  policy  and 
reason,  and  are  wisely  accommodated  to  the  transactions  of  mankind. 
They  pervade  all  classes  of  the  community  and  ore  equally  applica- 
ble to  the  Commonwealth,  the  late  proprietaries  and  each  individual 
citizen.  The  oral  or  written  assertions  of  any  man  may  be  received 
in  evidence  against  himself,  his  heirs,  and  all  persons  claiming 
nnder  him,  because  each  of  them  stands  precisely  in  the  same  situa- 
tion and  represents  him.  But  when  third  persons  set  up  an  adverse 
title  to  such  heira  or  claimants,  derived  from  some  person's  grant  or 
contract  made  by  the  original  party,  or  some  act  done  by  themselves,, 
their  interest  ceases  to  be  the  same,  and  such  party  cannot  by  dee- 
laratiODB  invalidate  their  conflicting  claim. 

It  is  res  infer  alios  acta,  and  if  provable  at  all,  most  be  by  th& 
bat  evidence  in  the  power  of  the  party. 

Judgment  affirmed. 


BrvEBS  V.  City  Council  os  AuausTA. 

(W  o*.  an.) 

Xmueipal  etrrporatum — oriUnanee — «u»pen*lon, 

nw  plUutiff  WKB  gored  bj  ft  cow  nuiniDg  M  Urg«  la  b  citf  street.  Tha  tXtj 
eonndl  had  paased  an  ordinance  forbidding  cattle  mnalng  at  IftiK^  la  the 
Mreeta,  but  aubpequenllf  laBpended  it,  and  the  injnrj  ocenrred  during  the 
HeM.  that  there  km  do  eaase  of  action  agalQHi  t,be  city. 
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ACTION  of  damages  for  personal  injur}'.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

D.  F.  Myers,  W.  K,  Miller  and  Frank  H,  Miller,  for  plaintiff  in 
error. 

W.  S  7!  //.  Gibson,  and  Foster  &  Lamary  for  defendant. 

Crawford,  J.  Mary  P.  Rivers,  a  minor  child,  whilst  walking 
on  the  sidewalk  of  one  of  the  streets  in  the  city  of  Augusta,  was 
set  upon  and  seriously  gored  by  a  cow  which  was  running  at  large 
in  the  streets  of  that  city.  For  the  damages  which  she  sustained 
by  reason  of  this  misfortune  she  brought  suit  against  the  corpora- 
tion. 

The  allegations  were  substantially,  that  under  its  statutory  aa- 
tliority,  it  had  power  to  pass  all  ordinances,  rules  and  regulations 
necessary  for  the  good  government,  health  and  safety  of  the  prop- 
erty and  persons  in  said  city,  and  to  establish  such  respecting  the 
streets  and  sidewalks  as  to  keep  them  in  a  safe  condition  for  the 
use  of  its  citizens,  as  well  as  power  to  abate  all  nuisances  that  existed 
therein.  That  in  1878  cattle  were  forbidden  the  use  of  the  open 
streets  within  certain  named  districts  in  the  citv,  but  that  this 
ordinance  was  afterward  suspended  indefinitely.  That  by  virtue  of 
its  police  power  it  was  the  duty  of  the  city  to  keep  the  public  streets 
in  a  safe  condition  for  travel  and  the  use  of  its  citizens,  but  being 
unmindful  and  neglectful  of  this  cluty,  it  did  not  keep  cattle  from 
straying  therein,  and  permitted  them  to  do  so  without  attempting 
to  prevent  it.  By  means  whereof  the  plaintiff,  without  fault  on  her 
part,  was  injured  and  damaged  by  a  cow,  the  property  of  one  Hanson, 
who  had  paid  t^ixes  to  the  defendant  upon  her,  with  its  knowledge 
that  she  was  to  be  kept  within  the  limits  of  the  city,  and  roam 
through  its  streets  at  will.  That  this  system  of  allowing  cattle  the 
use  of  the  streets  was  not  reasonably  calculated  to  insure  the  safety 
of  the  people,  yet  in  consideration  of  the  taxes  paid  the  same  was 
permitted,  the  defendant  thereby  undertaking  to  protect  the  citizens, 
but  which  it  has  failed  to  do. 

To  this  declaration  a  demurrer  was  filed,  which  was  sastained  by 
the  court,  and  the  plaintiff  excepted. 

1.  By  this  writ  of  error  we  are  brought  for  the  first  time  in  thif 
State  to  rule  upon  the  direct  principle  invoked  as  law  in  this  case. 

It  is  undoubtedly  the  duty  of  law-makers  to  provide  for  the  safety 
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of  the  persons  whose  protection  is  committed  to  their  care,  but  then 
are  injuries  which  law  cannot  prevent,  and  for  which  parties  suffer 
ing  cannot  recover.  Calamities  and  accidents  ai*c  common  to  all 
but  because  they  occur,  it  by  no  means  follows  that  such  as  may  b( 
so  unfortunate  are  entitled  to  recover  compensation  in  damages  oul 
of  some  person,  either  natural  er  artificial,  who  may  be  able  to  re 
spond,  notwithstanding  it  appears  that  such  impressions  are  begin 
ning  largely  to  prevail.  Casualties,  the  result  of  misfortune,  o] 
one's  own  negligence  and  not  that  of  another,  are  damnuvi  dbsqui 
injuria. 

In  the  case  before  us  the  city  of  Augusta  having  the  right  to  pasi 
all  laws  and  ordinances  necessary  and  proper  for  it«  government,  ii 
charged  with  liability  in  damages  for  injuries  suffered  by  the  plaintiff 
because  of  its  negligence  in  allowing  cattle  to  nin  upon  its  streets 
accepting  a  consideration  therefor  in  the  way  of  taxes,  and  this  af  tei 
the  exercise  of  their  right  to  prohibit  it ;  and  esixjcially  because  ii 
Bus]>ending  this  ordinance  one  of  the  reasons  stated  in  the  preambL 
was  the  too  luxuriant  growth  of  the  weeds  and  grass  for  the  health 
comfort  and  good  appearance  of  tho  city. 

The  powers  and  duties  of  the  city  council  of  Augusta,  under  iti 
charter,  consists  in  acts  which  arc  legislative  or  judicial  in  thei: 
nature,  and  those  which  are  purely  ministerial.  For  a  failure  t< 
perform  the  first,  or  for  errors  of  judgment  committed  in  their  per 
formance,  the  corporation  is  not  responsible,  because  they  are  deemec 
to  be  but  the  exercise  of  a  part  of  the  State's  i>ower,  and  therefon 
under  the  same  immunity. 

The  rule  however  for  the  last  is  different,  as  damages  may  Ix 
recovered  either  from  the  neglect  to  perform  them,  or  from  perform 
ing  them  in  an  unskillful,  negligent,  or  impro])er  manner.  2  Thomii 
on  Neg.  731;  Goodrich  v.  CliicagOy  20  111.  445;  Griffin  v.  Mayor,  I 
N.  Y.  459;  Levy  v.  Mayor,  1  Sanf.  405. 

The  adoption  of  an  ordinance  in  referonco  to  allowing  cattle  t< 
run  at  large  in  the  city,  is  one  which  is  wliolly  legislative,  am 
therefore  discretionary.  It  is  luit  liable  in  damages  for  neglecting 
omitting  or  refusing  to  notice  the  subject,  or  having  noticed  it,  am 
adopted  an  ordinance  concerning  it,  then  to  repeal  or  suspend  i 
indefinitely.     2  Dill.  Mun.  Cor.,  g  753. 

This,  as  well  as  other  matters  involving  municipal  legislation 
must  depend  upon  the  judgment  and  wisdom  of  the  council,  ac 
cording  to  its  view  of  the  public  necessity  or  advantage;  being  a] 
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imperium  in  imperioy  their  acts  lay  no  fonndation  for  damages  re- 
sulting from  erroneous  conclusions,  and  this  seems  to  be  the 
unbroken  current  of  the  authorities  on  the  subject. 

2.  But  it  was  insisted  on  the  argument  that  so  long  as  a  city 
fails  to  legislate  it  is  not  liable^  but  when  it  does,  then  its  liabiliij 
for  damages  accrues.     We  are  unable  to  appreciate  this  difference. 

The  case  of  Hill  v.  Board  of  Aldermen  of  Charlotte,  72  N.  C. 
55;  s.  0.,  21  Am.  Hep.  451,  ruled  directly  upon  a  similar  point. 
An  ordinance  prohibiting  the  use  or  exhibition  of  fire-works  was 
passed,  remained  of  force  two  or  more  years,  was  then  suspended 
from  the  twenty-fifth  day  of  December  to  January  Ist,  inclusive, 
during  which  time  by  the  firing  off  of  squibs,  fire-crackers^ 
and  Boman  candles,  the  plaintiff's  house  was  burned,  for  which 
loss  he  brought  suit  against  the  city.  Heldy  that  it  was  within  the 
discretion  of  the  authorities  to  determine,  from  time  to  time,  what 
ordinances  were  proper,  and  that  the  corporation  was  not  liable 
to  the  plaintiff  for  the  destruction  of  his  property. 

To  hold  a  municipal  corporation  aft<^r  legislation  liable  for  all 
damages  which  might  occur  in  connection  with  the  subject-matter 
thereof,  would  bo  contrary  to  precedent  and  authority.  Nor  would 
the  collection  of  a  tax  required  by  such  legislation  enlarge  the 
right  claimed. 

To  SUV  that  the  exercise  of  the  discretionary  power  by  the 
council  would  preclude  the  city  from  the  repeal  of  an  ordinance 
without  leaving  behind  it  a  liability  for  damages,  appears  to  us  un- 
supported ])y  authority.  It  is  true  that  there  are  many  acts  which 
are  discretionary,  and  may  or  may  not  be  done;  as  for  instance,  to 
open  streets,  grjwle  sidewalks,  dig  sewers,  build  a  bridge,  provide 
water,  and  many  other  things  for  a  failure  to  do  which  no  action 
lies,  liow  much  soever  private  interests  may  suffer;  yet  when  the 
discretion  is  used,  and  the  work  is  done,  if  done  so  negligently  or 
anskillfully  iu^  to  damage  other  parties,  then  a  right  of  action  lies. 
But  in  no  caste,  for  the  simple  exercijse  of  the  power  itself,  discon- 
nected from  ita  negligent  or  unskillful  execution,  is  the  corpora- 
tion responsible.  We  think  therefore  that  the  ruling  of  the  judgt 
below  was  right  and  must  be  sustained 

JudgmmU  aflrmed. 


SEPTEMBER  TERM,  1880.  791 

MeElioy  ▼.  Oty  Council  of  Albany. 


'  McElbot  t.   Oitt  Gounoil  of  Albakt. 

(65Ga.  »7.) 

MnrMpal  earporoHifn  -^  tort  hy  pdke  officer. 

A  dutj  It  not  liable  for  a  wrong  committed  by  one  of  itii  police  officen 

tonly  and  not  in  the  discharge  of  his  duty.* 

ACTION  of  damages  for  personal  injury.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

JET.  Morgan  A  L,  Arnheim^  for  plaintiff  in  error. 
Wootgn  &  JaneSy  for  defendant. 

Jackson,  0.  J.  This  was  a  demurrer  to  the  plaintifPs  declara- 
tion; the  demurrer  was  sustained  and  the  suit  dismissed,  and  error 
is  assigned  thereon. 

The  substance  of  the  allegation  in  the  declaration  is  that  a  citj 
watchman,  quasi  a  pohceman,  willfully  and  maliciously,  while 
drunk,  threw  the  plaintifF  down  and  broke  his  leg;  and  the  question 
is,  can  the  plaintiff  recover  from  the  city  in  such  a  case? 

Without  going  into  the  question  so  elaborately  and  ably  argued 
by  counsel  for  the  plaintiff  in  error,  as  respects  the  liability  of 
municipal  corporations  for  the  misconduct  of  their  own  agents  and 
aervants  for  mere  local  duties  and  not  created  by  statute,  as  contra- 
distingnished  from  those  created  by  statute  and  agents  of  the 
State  as  well  as  servants  of  the  corporations,  it  is  enough  to  say  that 
8o  far  as  policemen  are  concerned,  the  point  is  settled  that  the  cor- 
poration is  not  liable,  in  Cook  v.  City  of  Macon,  54  Ga.  468,  though 
the  policeman  was  there  engaged  in  making  an  arrest,  and  therefore 
was  within  the  scope  of  his  agency.  In  the  case  at  bar,  the  watch- 
man was  clothed  with  police  powers  and  is  called  a  quasi  policeman 
in  the  declaration,  and  the  principle  ruled  in  54  Ga.  will  cover  his 
conduct  on  this  point,  the  police  of  Macon  being  as  much  servants 
imd  agents  of  that  corporation,  for  local  purposes,  as  this  watchman 
was  for  Albany  in  the  case  at  bar.     And  here  this  case  might  rest. 

But  this  watchman  was  in  no  sense  engaged  as  the  agent  of  the 
<ity  of  Albany  in  this  transaction.  He  was  not  attempting  to  make 
en  arrest  when  he  threw  the  plaintiff  down  and  did  him  the  serione 

•  To  Bame  effect,  Orumbine  v.  Mayor  (S  McArth.  578),  29  Am.  ^ep. Oft. 
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injuiy,  nor  was  he  in  the  act  of  trying  to  do  any  duty  for  the  city; 
bat  he  was  acting  as  an  independent  man,  as  principal,  and  not  as 
agent  for  anybody.  In  such  a  case  the  doctrine  of  respondeat 
superior  does  not  apply,  because  there  was  no  superior  or  principal 
or  master  in  the  matter.    Dill.  Mun.  Corp.  772,  and  cases  cited. 

Judgment  affirmkL 


DWIKBLL  V.  BrOWK. 

(05  Ga.  4S8.) 

Landkfrd  and  tenant — rent  paid  to  one  not  ha/cing  tiUU^^aetionfor. 


One  who  lias  paid  rent  for  land  claimed  by  the  lessor,  and  has  peaceably  aad 
undistarbedly  enjoyed  the  full  term,  cannot  recover  that  rent  from  the  lessor, 
although  the  lessor  has  been  ejected  or  has  Tolantarily  surrendered  to  a 
superior  title. 

ACTION  to  recover  money  paid  as  rent.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

J,  Branhanij  for  plaintiff  in  error. 

e/.  //.  Reese  and  C,  D.  Forsyth,  for  defendant. 

Ckawfokd,  J.  Dwinell,  the  plaintiff  in  error,  being  in  the  pos- 
session of  certain  real  estate  in  the  citv  of  Rome,  rented  to  Brown 
&  Lumpkin  tKe  right  to  build  u})oii  it  a  meat  market,  for  which 
they  were  to  pay  him  $5  a  month,  with  the  right  reserved  U> 
them  of  removing  the  building,  unless  they  were  in  arrears  for  rent, 
then  it  was  to  bo  subject  to  the  payment  of  the  same.  In  pursuance 
of  this  contract  the  building  was  put  up,  used  and  occupied  as  a 
meat  market,  and  most  of  the  rent  piid  uiM)n  it  until  the  lot  was 
sold,  at  which  time  tlie  rent  contract  wjis  to  terminate. 

The  lot,  after  this  sale,  was  suiTeyed,  and  it  was  then  ascertained 
to  be  no  i>art  of  Dwinell's  as  it  }iad  been  tlieretofore  considered. 
Brown  having  tlie  whole  interest  in  the  assetit  of  the  firm,  then 
brought  suit  to  recover  the  amount  of  money  paid  over  to  Dwinell 
for  rent,  and  the  question  in  this  case  is,  whether  he  is  legally  en- 
titled to  recover  it  back. 

The  testimony  shows  that  Dwinell  was  at  the  time  of  the  renting. 
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and  for  sometime  before,  in  the  possession  of  the  land,  claiming  : 
in  good  faith,  using  it  as  his  own,  and  realizing  from  it  an  income 
That  Brown  &  Lumpkin,  after  the  renting,  entered,  cut  away  a  pai 
of  Dwinell's  improvements,  built  upon  and  used  tlie  premises  t 
the  end  of  their  contract,  and  paid  all  except  a  small  part  of  tli 
rent  money. 

Upon  this  state  of  facts  our  judgment  is  that  they  cannot  recover 
they  got  what  they  bargained  for,  enjoyed  the  benefit  of  their  con 
tract,  without  interruption  for  tlic  time  agreed  on  ;  there  was  n 
frand^  or  deceit,  or  bad  faith  on  the  part  of  Dwinell,  and  no  reasoi 
therefore  on  their  part  for  complaint.  Besides  they  were  his  tenants 
and  unless  they  were  disturbed  in  their  possession,  or  had  been  callec 
upon  and  required  to  attorn  to  another,  they  could  not  have  de 
feated  him  in  the  collection  of  his  rents.  Even  if  it  be  true  tha 
he  rented  them  the  right  to  occupy  land  which  he  tliought  he  owned 
but  did  not,  tliat  is  a  matter  with  which  they  had  no  concern  so  lonj 
as  he  protected  them  in  its  enjoyment,  and  against  the  claim  o 
whomsoever  might  be  the  true  owner.  The  contract  between  then 
has  been  fully  executed,  they  receiving  the  use  and  occupation  o 
the  land,  and  he  the  money  for  the  same. 

One  in  possession  of  land  under  a  claim  of  right,  i-enting  it  t( 
another,  who  enjoys  the  full  term  of  his  lease  without  being  in 
terrupted,  or  required  to  attorn  to  anotlier,  cannot  recover  back  the 
money  paid  to  his  landlord,  though  the  same  land  may  afterward 
be  recovered  from  his  landlord  by  action  of  ejectment,  or  by  h 
Toluntaiy  surrender  thereof  to  a  superior  title  without  suit. 

Judgment  reversed. 


Georgia  Penitentiary  Company  v.  Nelms. 

(85  (}a.  499.) 

QnutUutioTial  law  —  hiring  out  eonvieis  —  "  donation  or  gratuity.** 

The  letting  of  the  labor  of  oonvicts  to  a  corporation  under  legislative  anthoritx, 
in  oonsideration  of  their  being  fed,  clothed,  and  provided  for  hy  the  hirer,  is 
not  a  "  donation  or  gratuity/'  within  the  meaning  of  the  Constitution. 


B 


ILL  for  injunction.     The  opinion  states  the  case.     The  defend- 
ant had  judgment  below. 
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James  M.  Smith  and  Hopkins  dt  Glenn,  for  plaintiffs  in  error. 
McCay  (&  Abbott  and  A.  Johnson,  for  defendants. 

Speeb,  J.  This  is  a  bill  filed  by  plaintiffs  in  error  seeking  to 
enjoin  John  W.  Nelms,  as  principal  keeper  of  the  penitentiary, 
from  delivering  to  the  Marietta  and  North  Georgia  Railroad  Com- 
pany^ and  said  company  from  receiving,  any  convicts  under  a  reso- 
lution of  the  general  assembly  of  1879,  **  which  directed  the  princi- 
pal keeper  of  the  penitentiary  to  furnish  the  Marietta  and  North 
Georgia  Railroad  Company  two  hundred  and  fifty  convicts  ap(m 
certain  conditions  therein  specified." 

The  complainants  allege  that  by  a  contract  dated  2l8t  June,  1876, 
the  State  leased  to  them  all  of  the  convicts  (except  a  certain  propor- 
tion that  was  to  go  to  Penitentiary  Company  No.  1)  for  twenty 
years  from  and  after  the  first  day  of  April,  1879.  The  contract  of 
lease  of  complainants  as  well  as  the  claim  of  the  two  hundred  and 
fifty  convicts  by  the  Marietta  and  North  Georgia  Railroad  Company 
both  are  under  the  authority  of  and  derived  from  an  act  of  the  gen- 
eral assembly  approved  the  twenty-fifth  day  of  February,  1876,  en- 
titled '^  an  act  to  regulate  the  leasing  out  of  penitentiary  convicts 
by  the  governor^  and  authorizing  him  to  make  contracts  in  relation 
thereto/' 

[Omitting  a  question  of  practice.] 

In  considering  and  reviewing  the  decision  then  pronounced,  we 
are  satisfied  the  same  should  be  sustained  and  affirmed.  Since  the 
decision  had  at  the  last  term,  complainants  have  amended  their  bill 
and  on  said  amendment  applied  for  an  injunction  again,  seeking  to 
restrain  the  turning  over  of  the  two  hundred  and  fifty  convicts  to 
the  Marietta  and  North  Georgia  Railroad.  In  said  amendment 
they  allege  and  charge  as  follows:  *'That  the  act  of  1876  referred 
to  in  the  original  bill  contained  this  clause:  *  Before  any  disposition 
is  made  of  the  convicts  as  contemplated  under  the  provisions  of  this 
acts,  his  excellency,  the  governor,  shall  be  authorized  to  furnish  Qie 
directors  of  the  Marietta  and  North  Georgia  Railroad  Company, 
upon  their  application  for  the  same,  two  hundred  and  fifty  convicts, 
or  so  many  thereof  as  they  may  desire,  without  charge,  for  the 
space  of  three  years,  upon  their  giving  satisfactory  obligations  to 
feed,  clothe,  and  provide  for  the  same  under  such  regulations  as  hii 
excellency,  the  governor,  may  require  for  the  safe-keeping  and 
proper  care  of  said  convicts.'' 
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'*  Bat  said  convicts  shall  be  used  by  said  railroad  company  exc! 
sively  for  the  benefitof  their  railroad,  and  for  violation  of  this  cc 
dition  the  governor  may  vacate  the  lease/' 

Under  this  clause,  it  is  alleged,  the  defendants  claimed  the  rig 
to  have  the  two  hundred  and  fifty  convicts  for  three  years  from  t 
first  day  of  April,  1879.  Complainants  further  charge  that  und 
tiu^  clause  of  the  act  of  1876,  there  was  granted  to  the  Mariet 
and  North  Georgia  Railroad  Company  a  "donation"  or  **gratuitj 
and  that  the  same  was  illegal  and  void  in  this,  that  the  Constit 
tion  of  the  State  required  for  its  passage  a  concurrence  of  tw 
thirds  of  each  branch  of  the  general  assembly,  and  that  the  ye 
and  nays  on  the  passage  thereof  should  be  entered  on  tlie  journt 
of  each  house.  It  is  cdlcged  that  this  act  did  not  pass  by  a  tw 
third  vote;  neither  were  the  yeas  and  nays  on  its  passage  recorde 
They  allege  the  same  is  also  true  of  the  act  of  Fobniary  2 
1876,  and  of  the  resolution  of  the  legislature  of  the  List  sessi( 
referring  to  these  convicts,  and  insist  no  rights  could  be  acquin 
by  defendants  under  any  of  these  acts,  but  they  are  null  and  voi( 
This  is  the  main  question  made  by  the  amended  bill,  and  the  r 
fnsal  of  the  court  below  to  grant  an  injunction  on  this  ground 
brought  here  for  review. 

The  second  paragraph,  sixth  section  of  the  Constitution  of  180) 

is  in  the  following  words:  '*  No  vote,  resolution  or  order  shall  pa 

granting  a  donation  or  gratuity  in  favor  of  any  ])ei'son  except  I 

the  concurrence  of  two-thirds  of  each  branch  of  the  general  a 

sembly,  nor  by  any  vote  to  a  sectarian  corporation  or  association. '^ 

Is  transferring  to  the   Marietta  and  North  Georgia  Railroa 

Company  tlie  two  hundred  and  fifty  convicts  for  tliree  years  froi 

the  first  day  of  April,  1879,  without  charge,  upon  such  torms  an 

conditions  as  are  contained  in  the  act  of  187G,  such  a  ''  donation 

or  "gratuity  "  as  would  require  the  same  to  be  passed  by  a  concurrer 

vote  of  two-thirds  of  each  branch  of  the  general  assembly?  I 

construing  any  portion  of  the  Constitution,  courts  give  to  the  word 

of  that  instrument  involved  in  the  construction  their  legal  defini 

tion. 

Donation  is  defined  by  Bouvier  to  be  "the  act  by  which  th 
owner  of  a  thing  voluntarily  transfers  the  title  and  possession  o 
the  easne  without  any  consideration."  Bouvier's  L.  D.  It  certain! 
will  not  be  insisted  that  the  State  at  the  date  of  this  act  had  th 
title  to  these  convicts.     They  were  |)ersons  who,  by  reason  of  thei 
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violation  of  tho  penal  laws  and  their  trial  and  conviction  therefor,, 
had  forfeited,  for  a  certain  time,  their  liberty  or  right  of  locomo- 
tion, and  who  were  under  the  law  subject  to  confinement  and  labor 
for  a  specified  term. 

In  the  exercise  of  its  sovereign  rights  for  the  purpose  of  pre- 
serving the  peace  of  society  and  protecting  the  rights  of  both  per- 
son and  property,  tlie  penitentiary  system  of  punishment  W9» 
established.  It  is  a  part  of  that  police  system  necessary,  as  our 
law  makers  thought,  to  preserve  order,  peace  and  the  security  of 
society.  The  several  terms  of  these  convicts  fixed  by  the  judg- 
ments of  the  courts  under  authority  of  law,  simply  subject  their 
persons  to  confinement,  and  to  such  labor  Jis  the  authority  may 
lawfully  designate.  The  sentence  of  the  courts  under  a  violated 
law  confers  upon  the  State  this  power,  no  more.  Tlie  power  to 
restrain  their  liberty  of  locomotion,  and  to  compel  labor  for  tho 
purposes  not  only  of  health,  but  also  to  meet  partially  or  fully  the 
expenses  of  tlieir  confinement,  etc.  The  confinement  necessarily 
involved  expenses  of  feeding,  clothing,  medical  attention,  guards, 
etc.,  and  this  had  been  in  its  past  history  a  grievous  burden  upon 
the  tax  payers  of  the  State.  Surely  it  was  comi>etent  for  the 
sovereign  to  relieve  itself  of  this  burden  by  making  an  arrange- 
ment with  any  person  to  take  charge  of  these  convicts  and  confine 
them  securely  to  labor  in  conformity  witli  the  judgments  against 
them  for  a  time  not  exceeding  their  terms  of  sentence.  It  was  a 
transfer  by  the  State  to  the  lessee  of  the  control  and  labor  of  these 
persons  in  consideration  tliat  they  would  feed,  clothe,  render  medical 
aid  and  safely  keep  tliem  during  a  limited  period.  This  agreement 
on  the  part  of  the  State  (subject  to  all  her  rights  as  a  sovereign)  is 
not  a  ''donation,"  since  it  does  not  transfer  *' the  title"  of  the 
article  (merely  the  possession),  nor  is  the  transfer  without  a  con- 
sideration. A  consideration  is  valid  in  law  *'  if  any  benefit  aocraes 
to  him  who  makes  the  promise  or  any  injury  to  him  who  receives 
the  promise."  Code,  §  2740.  Bouvier  defines  it  to  be  **a  compen- 
sation which  is  paid  or  an  inconvenience  suffered  by  the  party  from 
whom  it  proceeds."  Bouv.  Law  Diet.,  §  278.  Blackstone  defines 
it  to  be  "the  reason  which  moves  the  contracting  jiarty  to  enter 
into -the  contract."    2  Bl.  Com.  443. 

Taught  by  the  exj)erience  of  the  past,  this  court  holds  that  the 
saving  to  the  State  of  the  bui*den  of  confining  in  proper  prisons,  or 
by  guards,  feeding,  clothing,  furnishing  medical  treatment  to  these 
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convLets,  was  a  valid  and  legal  consideration,  paid  by  the  Mariet 
k  North  Georgia  Ilailroad  for  these  two  hundred  and  fifty  eon  vie 
and  relieves  the  transfer  made  to  that  company  of  the  control  a 
labor  of  the  same  by  the  State  from  being  either  a  "  donation  " 
"  gratuity "  within  the  meaning  of  the  Constitution.  A  gratu 
18  defined  to  be  "a  present,  a  recompense,  a  free  gift/'  Boi 
Law  Diet.  A  gratuitous  contract,  such  as  complainants  allege  tl 
to  be,  is  defined  to  be  **  one,  the  object  of  which  is  for  the  bene 
of  the  person  with  whom  it  is  made  without  any  profit  received 
promised  as  a  consideration  for  it,  as  example,  a  gift."  Bouv.  L 
Diet,  568;  1  Bouv.  Inst.  709.  Our  judgment  theh  is  that  the  i 
of  1876  was  not  illegal  and  void  by  reason  of  not  having  recei^ 
the  concurring  votes  of  two-thirds  of  each  branch  of  the  general  i 
sembly. 

The  question  as  to  whether  these  convicts  are  employed  by  1 
defendants  in  conformity  with  the  law  of  their  transfer,  or  wl 
number  may  have  been  received  by  the  defendants  at  the  filing 
complainant's  bill,  are  questions  of  fact  about  which  there  is  a  e< 
flict  of  evidence  in  the  record,  and  can  be  best  determined  by  a  ji 
on  the  trial.  For  these  reasons,  we  see  no  abuse  of  discretion 
the  part  of  the  judge  below  in  refusing  this  injunction,  and 
judgment  is  therefore  affirmed. 

Judgment  affinncQ 


Akdebson  v.  Akdebsok. 

(66  0a.618.) 

Judgment-^ of  another  State  —  diecharffe  in  bankrvpteff, 

To»Biiit  in  Georgia  on  a  judgment  rendered  in  Tennessee  the  defendant  plea 
hia  discharge  in  bankraptcj.  The  adjudication  of  bankruptcy  was  m 
pending  the  suit  in  Tennessee,  but  the  defendant  did  not  there  plead  it 
stay  the  proceedings,  and  his  discharge  was  granted  after  the  judgm 
Held^  a  valid  plea. 


D 


EBT  on  a  foreign  judgment.    The  opinion  stateathe  o 
The  plaintiff  had  judgment  below. 


R.  J.  McCamy,  for  plaintiff  in  error. 
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TF.  H.  Payne^  J.  H.  Anderson  and  /.  E.  Shumate,  for  defendant. 

Hawkins,  J.  On  the  twelfth  day  of  April,  1875,  James  H. 
Anderson,  in  a  Chancery  Court  in  the  State  of  Tennessee,  obtained 
a  judgment  against  the  plaintiif  in  error,  J.  M.  Anderson,  for  $521 
besides  interest  and  costs. 

On  the  seventh  day  of  April,  1879,  he  brought  his  action  of  debt 
on  this  foreign  judgment  against  the  plaintiff  in  error,  in  Catoosa 
Superior  Court.  To  which  the  defendant  pleaded  his  discharge  in 
bankruptcy,  and  on  an  agreed  statement  of  facts  the  judge,  with- 
out a  jury,  awarded  a  judgment  for  the  plaintiff. 

By  the  agreed  facts,  it  appears  that  J.  M.  Anderson,  on  the 
twenty-third  day  of  March,  1876,  was  indebted  to  J.  H.  Anderson 
in  the  sum  of  $521;  that  on  that  day  suit  was  then  pending  in 
the  Chancery  Court  of  the  State  of  Tennessee,  the  residence  of  said 
J.  M.  On  that  same  day  J.  M.  was  adjudicated  a  voluntary  bank- 
rupt on  his  own  petition,  with  due  notice  to  all  his  creditors  as  the 
law  required.  During  the  pendency  of  the  bankruptcy  proceedings, 
to  wit,  on  the  twelfth  day  of  April,  1875,  judgment  was  rendered 
against  the  said  bankrupt  for  the  full  amount,  no  plea  being  filed, 
and  no  suggestion  of  bankruptcy,  and  no  effort  to  stay  proceedings. 
Om  the  eleventh  day  of  December  thereafter,  the  said  J.  M.,  was 
duly  discharged  as  a  bankrupt  from  his  debts,  which  existed  on  the 
twenty-third  day  of  March,  1875. 

This  debt  is  such  a  debt  as  would  have  been  affected  by  the  dis- 
charge, unless  tlie  judgment  rendered  as  aforesaid  prevented  it 
Neither  the  judgment  nor  the  debt  were  proved  in  bankruptcy. 

The  question  therefore  for  adjudication  is  not  so  much  what 
effect  the  discharge  has  upon  the  judgment  in  the  State  of  Tennessee, 
whether  the  same  is  still  unaffected  by  the  discharge,  or  remains 
intact  and  operative  in  every  respect  and  enforceable  at  law 
in  the  same  way  and  to  the  same  extent  as  if  no  bankmptcv 
had  supervened,  but  whether  to  a  suit  upon  a  foreign  judgment. 
obtained  upon  a  debt  since  1868,  the  plea  of  the  bankrapt's  di& 
charge  granted  before  the  suit  is  a  good  defense. 

The  solution  of  that  must  rest  upon  several  propositions.  If  it  ifl 
a  provable  debt  against  the  bankrupt's  estate,  can  the  lien  of  a 
judgment  be  preserved  from  sale  and  the  debt  still  become  extinct? 
What  effect  has  the  failure  of  the  bankrupt  to  suggest  bankroptcj 
when  suit  on  a  provable  debt  is  pending,  or  the  judgment  obtained 
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after  his  adjudication,  and  what  distinction  is  there  between 
light  obtained  by  the  judgment  in  the  State  of  Tennessee  and 
one  sought  by  the  pending  action  of  debt  in  Catoosa  county? 

Let  us  examine  these  legal  elements  in  the  light  of  the  bankr 
law,  the  decisions  of  the  courts  and  reason. 

Every  debt  of  whatsoever  kind  made  by  the  bankrupt  before 
date  of  his  adjudication,  except  those  created  by  fraud  in  sc 
fiduciary  character,  or  having  a  legal  lien  allowed  by  the  law  of 
BitnSy  is  provable  in  the  bankrupt  court,  and  when  a  discharge 
granted  the  bankrupt  is  relieved  from  all  such  provable  debts,  i 
by  the  amendatory  bankrupt  act  of  1873,  his  discharge  extends 
aU  liens,  judgments,  etc.,  as  well  as  other  liabilities,  but  it  is 
necessary  here  to  consider  that  amendatory  legislation  to  the  e 
tern  of  bankruptcy.     Whatever  our  respective  opinions  may 
upon  that  subject,  and  its  effect  upon  existing  contracts,  liens,  el 
before  and  after  1868,  we  adhere  to  the  decisions  of  this  co 
teaching  those  questions  until   the  Supreme  Court  of  the  TTni 
States  shall  by  decision  settle  what  is  now  so  in  conflict,  nor  if 
germain  to  the  case  at  bar. 

If  therefore  this  be  one  of  the  class  not  by  fraud,  or  in  afiduci 
nature  and  having  no  lien,  then  it  must  be  that  the  discharge 
the  bankrupt  is  a  good  plea  to  its  enforcement. 

The  object  of  the  plaintiff  is  not  to  enforce  the  lien  of  his  jv 
ment  obtained  in  a  Tennessee  court,  for  that  can  have  no  ex 
territorial  legal  merit.  It  operates  upon  and  binds  nothing,  an 
a  lien  upon  nothing.  It  can  no  more  be  enforced  in  Georgia  t 
the  original  debt  upon  which  it  is  founded. 

In  our  law  it  is  called  a  debt  of  record,  suable  as  any  ot 
debt,  promissory  note,  bill  of  exchange,  covenant  or  contr 
and  by  a  similar  action,  the  only  difference  being  that  the  jr 
ment  is  an  estoppel  as  to  all  matters  pleadable  before  judgm 
ftnd  before  the  lien  is  created.  In  otlier  words,  the  judgn 
binds  the  defendant  just  as  a  judgment  would  bind  in  the  c 
upon  other  contracts  when  obtained,  but  in  neither  case  is  the 
created  until  judgment,  and  all  are  subject  to  the  defenses  of  ] 
ment,  release  and  discharge,  and  the  like. 

So  this  debt,  whether  an  old  or  an  new  one,  whether  the  cont 
being  merged  in  the  judgment  and  constituting  a  new  del 
record,  or  remaining  as  an  old  debt  with  a  new  form  and  secui 
cannot  change  its  legal  status,  as  a  debt  stripped,  of  ^^^  ^^^^ 
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judgment,  whether  the  judgment  in  Tennessee  was  a  new  debt  or 
a  new  security  for  the  old  one,  either  or  both  would  be  but  a  debt 
here  without  a  lien,  and  the  plea  would  be  good,  unless  the  failure 
of  the  bankrupt  after  his  adjudication  to  plead  or  apply  for  a  stay 
of  proceedings,  would  bar  him  of  the  right.  The  proceedings  in 
bankruptcy  were  pending  when  the  judgment  was  obtained,  when 
the  bankrupt  was  civiliter  mortuus,  and  when  tlie  bankrupt  law 
forbade  all  proceedings  in  the  State  court. 

In  those  eases  where  it  was  held  that  the  bankrupt  was  concluded 
by  a  judgment  obtained  after  adjudication,  the  courts  put  their 
ruling  upon  the  ground  that  it  was  a  new  debt,  and  being  a  debt 
after  adjudication,  was  binding  on  the  defendant  in  any  form, 
whether  by  contract  or  judgment;  by  a  reference  to  the  brief  at 
the  end  of  this  opinion,  it  will  be  seen  that  the  better  rule  is  that 
the  judgment  is  not  a  new  debt,  but  the  old  debt  is  only  merged  in 
the  judgment,  and  thereby  obtains  another  security,  the  one  pro- 
vided by  law. 

So  arc  all  of  *our  decisions  in  reference  to  the  homestead  exemp- 
tions, in  evcrv  c^se  this  court  holding  that  the  date  of  the  contract  and 
not  the  judgment  determined  the  question  of  exemption.  So  there 
is  nothing  in  the  two  cases  relied  on  here  and  decided  by  this  court, 
of  Steadman  v.  Lee  and  Freeman  v.  Roberts,  contrary  to  this 
doctrine.  In  those  cases,  one  an  illegality  the  other  a  claim,  the 
questions  were  as  to  enforcing  liens;  besides  the  judgments  were 
obtained  after  the  discharge  of  the  bankrupt. 

After  discharge  he  was  sui  juris  to  all  intents  and  purposes,  and 
was  as  much  bound  on  a  judgment  by  default  even  upon  a  debt 
before  his  adjudication  as  any  other  person  failing  to  make  defenae, 
and  liis  failure  to  plead  was  similar  to  the  default  of  any  other 
person  who  had  been  sued.  If  the  case  had  been  on  scire  facias  to 
revive  a  dormant  judgment  under  our  law,  the  defendant  could  set 
up  payment,  discharge  or  release  after  judgment. 

So  we  think  the  true  rule  is,  that  the  judgment  on  a  contract  is 
not  a  new  debt,  in  the  sense  of  contract  debts,  but  is  the  old  debt 
maintained  with  a  new  security — the  old  debt  is  merged,  so  to 
speak,  in  the  judgment.  As  to  all  defenses  then  existing  it  is  con- 
clusive; but  as  to  a  bankrupt  discharge,  in  no  sense  is  it  a  new 
debt. 

The  defendant,  by  his  plea  of  discharge,  does  not  seek  to  inter- 
fere with  the  plaintiff's  judgment  in  the  State  of  Tennessee,  bat  lie 
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WfSy  I  urn  BO  kmger  penMmaQy  liable  for  the  debt^  and  tbe  foe 
that  no  plea  was  filed  and  no  application  to  stay  the  proceeditigB  h 
the  Tennessee  court,  cannot  affect  my  right  to  plead  a  discharg 
from  thc^  obligation  of  the  dAt  without  interfering  with  the  lien  o 
the  judgment.  The  two  are  distinct,  and  in  no  way  can  the  on 
affect  the  other,  except  to  be  pleaded  as  a  discharge.  Whateve 
ttay  be  done  by  tihift  action  in  Georgia  will  not  interfere  with  th 
judgment  in  the  State  of  Tennessee;  and  if  «o,  it  is  quite  unneoei 
«ary  here  to  decide  to  wliat  extent,  for  the  whole  scheme  of  th 
bankrupt  law  discharges  the  bankrupt  from  tlie  debt  and  preserve 
the  lien,  as  this  oonrt  has  held  in  aeverai  cases;  the  debt  gone 
but  the  lien  remains. 

If  the  defendant  rn  error  was  seeking  to  enforce  a  judgment  lie 
obtained  in  this  State  pending  the  bankruptcy  proceedings,  aftc 
discharge,  the  bankrupt  might  not  be  allowed  to  say  aught  agaim 
the  lien,  but  certainly  the  debt  would  be  discharged,  and  when  li 
hud  exhausted  his  lien  remedies,  and  by  an  action  of  debt  sought 
))cir3onal  liability  of  the  bankrupt,  th^i  the  discharge  would  avai 
80  we  think  the  court  erred  in  its  judgment. 

See  Halbrook  v.  Fom,  27  Me.  441;  Tlumpson  y.  ITmM,  6  Hil 
254;  §  20y  Bankrupt  Law;  Harrington  v.  McNauglUon,  20  Yt.  29) 
Downer  t.  RotoM^  26  id.  397;  McDonald  v.  Ingraham,  30  Miss.  381 
Mogers  v.  TF«^  M.  &  F.  Lis.  Go.y  1  La.  Ann.  161;  1  Sanf.  651 
Aek  V.  Jennsis^  7  Jlow.  612  ;  Bump  on  Bankruptcy,  736-7-1 
I^resser  v.  Brooks,  8  Barb.  429;  Johnson  v.  Fiizhugh,  3  Barb.  CI 
360;  Straiton  t.  Perry,  2  Tenn.  Ch.  633;  Monroe  v.  Upian,  50  1 
Y.  593;  Martin  y.  Blahemore,  5  Heisk.  54. 

Judgment  reversed. 


Turner  y.  Gbanqebs'  Life  akd  Health  Insuaakce  Ooi 

PAifY. 
(65  Ga.  649.) 

Corpraiion  —  wbufripUtni  io  itoek  — fraud. 

One  wIm  hiui  been  induoed  to  aabscribe  for  o«rponte  «toek  hy  f  imudalent  re 
resentatioiui  cannot  reeoyer  tke  amount  paid  nntil  the  cUims  of  cndtoon 
the  oorpocation  are  eatiefied.* 


•See  Mdler  ▼ .  Hannver  Junetinn  dt  Swiquehayma  R .  Co.  (87  Penn*  St.  HfSv   00  Am.  Ita^*^ 
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rpHE  opinion  states  the  case.     The  defendant  had  judgment  be- 
X,     low. 

Harvey  S  ffamiUon,  for  plaintiff  m  error. 
C.  JRowell,  for  defendant. 

Hawkins,  J.  On  the  thirteenth  day  of  December,  1877,  Turner 
sued  out  an  attachment  against  the  defendant,  returnable  to  Floyd 
Superior  Court,  and  which  was  executed  by  serrice  of  garmshmenty 
for  the  sum  of  $250. 

To  this  action  the  defendant,  a  foreign  corporation  doing  business 
in  this  State,  filed  several  pleas,  and  after  the  charge  of  the  court 
hereinafter  alhided  to,  the  jury  found  a  yerdict  for  the  corporation 
against  the  plaintiff.  A  motion  for  a  new  trial  being  made  and  re- 
fused, this  writ  of  error  seeks  the  review  and  reversal  of  the  court 
below  for  so  refusing  the  new  trial. 

It  seems  that  the  corporation  was  organized  by  the  laws  of  Ala- 
bama in  1874,  and  was  doing  business  there  and  here  when,  on  the 
tenth  day  of  August,  1874,  Turner  subscribed  for  $2,500  of  the 
stock  of  said  company,  being  twenty-five  shares  of  $100,  each.  He 
was  induced  to  subscribe  for  said  stock  by  the  statements  of  said 
company,  who  told  him  that  $100,000  had  been  subscribed  and  paid 
in  Ciish  at  the  home  office  at  Mobile,  Alabama.  The  agents  were 
England  &  Covey,  who  also  exhibited  a  pamphlet  of  the  company 
to  prove  it  had  been  paid  in.  They  also  represented  that  the  loans 
and  assets  of  the  Georgia  department  were  to  be  kept  in  Rome,  in 
the  Georgia  department. 

It  will  be  seen  that  by  its  provisions  the  corporation  was  endowed 
witli  power  to  establish  branch  departments,  and  in  pursuance 
thereof  did  establish  several,  one  in  the  Stiite  of  Georgia  in  August, 
1875,  and  plaintiff  was  a  trustee  under  the  constitution,  and  was 
insured  in  said  company  as  required  by  its  laws. 

It  was  also  alleged  that  the  stock  of  said  company  was  worthless 
at  the  time  suit  wiis  brought;  that  the  company  had  before  trial 
made  an  assignment  of  all  of  its  assets  and  property;  that  at  the 
time  plaintiff  subscribed  $100,000  had  not  been  paid  in  in  cash  at 
the  home  office  in  Mobile,  and  that  only  the  sum  of  $8,850  had  been 
paid  in  by  the  stockholders  of  the  home  company  in  cash. 

Plaintiff  demurred  to  the  pleas  filed  by  the  defendant,  the  cor- 
poration, which  demurrer  was  overruled  by  the  court,  and  the  de- 
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cision  of  the  court  upon  the  demurrer,  and  the  chai 
to  the  pleas,  must  control  this  case  and  make  it  uni 
lude  to  the  Toluminous  evidence  had  on  the  trial. 

The  pleas  were  in  substance,  that  after  plaintifE 
and  before  suit  brought,  the  company  made  contra 
red  liabilities  to  and  with  other  parties  by  issuing  ] 
other  ways,  to  the  amount  of  $25,000,  which  sums  ai 
owing,  and  appended  a  list  of  such  creditors  ;  but  w 
paid  if  the  plaintiff  and  others  recover  the  sums  pt 
their  subscriptions  to  the  stock  of  the  company. 

On  the  trial,  it  appeared  that  there  were  debts  of  « 
than  the  one  sued  for,  contracted  after  the  subsc 
plaintiff,  and  the  court  charged  the  jury,  that  if  tl: 
the  evidence  that  .the  plaintiff  is  a  shareholder,  and 
ten  per  cent,  he  cannot,  in  this  action,  recover  it 
company,  if  there  appear  from  the  evidence,  bona  J 
the  company  unpaid,  to  any  amount  equal  to  the  ch 
this  action. 

Upon  which  the  jury  found  a  verdict  for  the  defer 
tion  for  new  trial  being  overruled.   Turner  brings  tl 

The  evidence  was  abundant  that  the  company  ovf 
the  subscription  greater  than  the  one  sued  for,  and  ii 
submitted  by  the  court  be  correct,  that  ends  the  cas 

We  think  as  to  all  debts  made  by  the  coiporation 
Bcription,  Turner  was  concluded,  whether  liis  si 
induced  by  fraud  or  not,  for  as  to  such  the  funds  of  1 
including  his  subscription,  were  trust  funds  to  pay 

We  do  not  say  but  in  a  proper  case  the  plaintiff  c 
fraudulent  representations  to  avoid  his  subscription 
that  as  to  subsequent  creditors,  in  this  attachment 
cannot  defend  against  the  corporation  as  to  creditors 
after  his  subscription.  So  we  think  the  court  did  no 
the  new  trial 

Jtcdgi 
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aHsignor  taken  hj  him  under  atUcbment  from  the  posaeflBion  of  the  a» 
Bii^nor's  mortgagee.    Aatford  v.  Matthewi  (Mich.),  185. 

See  Abatbhbnt,  474 ;  Amemukst,  403 :  Boundabt,  813 ;  Cohitt,  49L 

ADMINISTRATOR, 

J'ndgment  against  —  eflfoct  o^  aa  to  landa  —  limitation.]  An  adminiatrator  has 
no  power  to  renew  a  debt  of  the  decedent,  barred  by  the  Statute  of  Limi- 
tatioDB,  BO  as  to  make  it  effectual  as  to  the  decedent's  lands ;  and  the  heirs 
maj  plead  the  Statute  of  Limitations  as  against  a  judgment  recovered  on 
such  renewed  debt  against  the  administrator.  Steele  t.  SteeU^e  Adminie* 
irat&r  (Ala.),  15. 

ADVERSE  POSSESSION. 

1.  Agreement  as  to  bonndary  —  mistaka.]  By  oral  agreement  between  two 
adjoining  owners  of  land  one  maintained  a  diviaion  fence  entirely  within 
his  own  lx>UDds  for  more  than  twenty  years.  Subsequently  he  remoTed  it 
to  the  true  boundary.  Held,  that  ejectment  would  not  lie  in  favor  of  the 
other  for  the  strip  of  land  between  the  old  line  of  the  fence  and  the  true 
lK>undary.     White  v.  Hapeman  (Mich.),  178. 

%  Boundary  —  pastniing  on  land  left  dry  by  reoading  pood.]  One  owned 
a  pasture  bounded  by  the  edge  of  a  mill-pond  of  another.  The  pond 
gradually  dried  up  by  reason  of  the  want  of  repair  of  the  dam.  The  cat- 
tle, turned  into  the  pasture,  followed  the  receding  water  and  pastured  on 
the  dry  bed.  Held,  that  this  afforded  no  foundation  for  a  claim  of  adverse 
possession  of  the  bed  of  the  pond.    Bddp  v.  St,  Mare  (Vt.)«  805. 

See  BouNDART,  505 ;  CoNSTiTTrriONAL  Law,  560. 

AGENCY. 

1.  Instrument  by  public  offioer — mode  of  ezeonting.]  A  due  bill "  for  work 
done  on  the  Hazel  Valley  school-house  and  hall,"  and  signed  by  two  Indi- 
viduals witli  the  addition  "  committee,"  is  the  personal  obligation  of  the 
signers.    Anderean  v.  Pearce  (Ark.),  80. 

2.  Revocation  —  right  to  oompensation.]  When  a  broker  has  been  allowed 
a  reasonable  time  to  produce  a  purchaser  and  effect  a  sale,  and  has  failed 
so  to  do,  and  the  principal  in  good  faith  and  fairly  has  terminated  the 
agency,  and  sought  other  assistance  by  the  aid  of  which  a  sale  Is  consnm- 
mated,  tlie  fact  that  the  purchaser  la  one  whom  the  broker  introduced, 
and  that  the  sale  was  in  some  degree  aided  by  his  previous  unsnooessfal 
efforts,  does  not  give  him  a  right  to  commissions.  SBibald  v.  BethUJkem 
Iron  Company  (N.  Y.),  441. 

3.  To  sell  goods  —  authority  to  oolleot  pay.]   An  agent  to  sell  goods,  selling 

on  credit,  has  implied  authority  to  receive  pay  therefor,  and  the  purchaser  is 
not  chargeable  with  constructive  notice  to  the  contrary  by  the  words  "  pay* 
able  at  office,"  on  the  bill  rendered.     Putnam  v.  Freneh(y^i,\  682. 

See  Contract,  278;  Nbootiablb  lNt9TRUiCBiCT,  107. 
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BAILMBNT. 

Loan  of  oh<ttali»'^  <i«mig€  by  •Iwncpto.]    Tbe  owaer  o£  a  Aa^  kalli  to  hit 

employer,  helped  to  hoist  it  on  the  emplojer'a  building,  and  liift  it  flying 
when  he  went  away.  It  Was  afterward  injured  by  a  hailstorm.  HM^ 
ia  tha.  absence  of  proof  of  negligence,  that  the  bomwer  was  not  liaUs 
for  the  ii^uiy.    Bdkr  y.  BchuJUi  (Mich.).  280.  , 

BANK. 

1.  InsolTsnt  —  set-off.]  A  depositor  in  an  insolvent  savings  bank,  who  also 
owes  it  for  borrowed  money,  cannot  set  oft  his  deposit  against  snch  debt, 
although  the  deposit  consisted  of  the  borrowed  money.  Hannon  v. 
WiUiamB  (N.  J.).  878. 

2.  Pa3nnent  of  forged  paper — laohes  of  depositor.  J  The  plaintift*  confiden 
tial  clerk  forged  their  checks  and  obtained  payment  on  them  from  the 
defendant,  their  bank.  The  forged  checks  were  returned  by  the  bank  to 
the  plaintifik,  with  their  pass-book,  when  their  account  was  balanced,  but 
the  «lerk  in  assisting  them  to  examine  the  aoeonnt  fraudulently  prevented 
the  discovery  of  the  forgeries.  Ife^cf,  that  the  plaintllTs  were  not  estopped 
from  disputing  the  account  and  recovering  the  balance  deducting  the 
forged  checks.    J^ank  v.  CJiemical  National  Bank  (N.  T.),  QOl. 

BANKRUPTCY. 

See  JuDOMEKT,  797. 

BAB. 
See  "Ponumi  ADStmrcATHm,  774 

BILL  OF  EXCHANQEL 
See  Nbgotiablb  Instruhbnt,  810. 

BOUNDARY. 

1  Oliff — aocvstfton — adverse  possession  —  l^dosBiia.]    Town  triMtess  in 

1786,  having  title  to  lands  on  a  bay,  bounded  by  ordinary  high^water 
mark,  made  an  allotment,  bounding  westerly  by  a  cliff,  between  which  and 
high-water  mark  was  a  strip  of  land.  Th6  defendants  and  their  predeces- 
sors,  claiming  under  the  allotment,  had  fenced  across  this  strip,  to  or 
near  low- water  mark,  removing  the  fences  in  winter  to  prevent  their  de- 
struction by  the  ice  and  tides,  but  not  fencing  along  the  cliff.  They  had 
also  gathered  sea- weed  from  the  strip.  In  an  action  to  rsooverthis  strip, 
held,  (1)  that  the  site  of  the  cliff  at  the  time  of  the  allotment  was  the 
permanent  boundary,  and  that  the  plaintiffs  could  not  follow  to  the  difC 
if  it  had  become  worn  away  by  the  action  of  the  water,  in  order  to  make 
np  for  the  advanee  of  the  sea.;  (2)  tliat  there  was  no  necessity  of  fendng 
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CHECK  —  Continued. 

seisare  of  corporate  property;  (4)  that  an  adjadicatkm  of  fotfeltiue  bf 
the  District  Court  was  without  j  urisdiction  and  invalid.  BUlep  ▼.  Phatnm 
Bank  of  City  of  New  York  (N.  Y.),  421. 

CIVIL  DAMAGE  ACT. 

Oonstruotlon  —  right  of  action.]  Under  a  statute  which  giTea  to  ''eTery 
wife,  cliild,  parent,  guardian,  husband  or  other  person,*'  a  right  of  action, 
for  injury  by  reason  of  the  intoxication  of  any  person,  against  the  seller 
of  the  liquors,  the  intoxicated  person  himself  has  no  right  of  action 
against  the  seller  for  money  stolen  from  him  when  drank.  Brooke  y. 
Cook  (Mich.),  282. 

COLLECTOB. 
Of  taxes.]    See  Officbb,  189. 

COMITY. 

Action  for  death  by  negligent  injury  in  another  State.]  An  adminlstiator 
appointed  in  New  York  may  maintain  an  action  for  the  death  of  his  in- 
testate occasioned  by  a  negligent  injury  by  the  defendant  in  another  State 
having  a  statute  substantially  like  the  New  York  statute,  allowing  an 
action  of  damages  for  death  by  negligence.  Leonard  ▼.  Columbia  Steam 
Navigation  Company  (N.  Y.),  491. 

See  Contract,  518. 

CONFISCATION  ACT. 
See  Check,  431. 

CONFLICT  OP  LAW. 

Beisnre  by  Federal  manhal  on  ezecntlon  of  third  person's  goods.]  Tits 

owner  of  goods,  seized  by  a  United  States  marshal  on  execotion  against 
another  person,  may  maintain  replevin  therefor  in  a  State  oooii.  Seyman 
V.   CoveU  (mch.\  2^. 

See  Marriagb,  628. 

CONSPIRACY. 
iS^  Criminal  Law,  654. 

CONSTITUTIONAL  LAW. 

1*  In^irovement  of  navigable  streams  —  tolls.]  It  is  competent  for  a  State 
legislature  to  authorize  private  parties  to  charge  tolls  for  the  nse  of  im* 
provements  made  by  them  in  the  channel  of  a  navigable  river  within  its 
boundaries.     Neleon  v.  Cheboygan  Navigation  Company  (M\ch,),  222. 

2.  Rival  toll  bridges  across  river.]  The  plaintiff  was  incorporated  to  erect 
a  toll  bridge  across  a  certain  fresh-water  river,  and  while  it  should  keep 
the  same  passable  the  erection  of  any  bridge  by  others  within  two  mlies 
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wQre  all  in  writing*  M.  made  no  reply  to  th»  propooHl,  bst  8«ii  a  p6iM» 
to  the  owner  to  whom,  he  sold  directly,  at  a  low«r  price.  Mdd,  that  M. 
was  not  entitled  to  anj  commiesioos.    MoDanald  v.  Bcsing  (Mich.),  199l 

3.  To  farm  on  shares.]  The  owner  of  a  farm  employed  another  to  till  and 
carry  on  liis  farm,  and  for  compensation  agreed  to  allow  him  oneJudf  of 
all  the  grain  raised,  deducting  advances  and  other  claims.  Hsld,  a  oootnct 
of  hiring,  and  that  the  employee  was  not  a  part  owner  of  such  grain. 
P&rter  v.  Chandler  (Minn.).  293. 

4,  Illegal  —  to  induce  disoontinuance  of  criminal  prooeedings.]  No  action 
will  lie  for  compensation  for  Bcfrvices  in  endeavoring  to  prevent  an  indict- 
ment, and  after  its  finding,  in  endeavoring  to  induce  the  public  authorities 
to  dlsmiBs  Jt.  Barron  v.  Titcker  (Vt.),  684. 

6.  Name  —  injunction  to  restrain  use  of  assumed.]  Defendant  Bate  was  a 
physician  in  Chicago,  giving,  special  attention  to  venereal  diseases,  and 
advertising  largely,  conducting  this  business  under  the  assumed  name  of 
Andrew  G.  Olin.  Plaintiff,  Henry  01  in,  was  a  physician,  who  snbse. 
qaently  settled  in  Chicago,  giving  special  attention  to  diseaaea  of  the  eye 
and  ear,  and  becoming  a  member  of  the  faculty  of  Burnett  Medical  Col- 
lege. In  consideration  of  admission  to  the  medical  college,  and  assistance 
by  plaintiff  in  graduating  and  granting  him  a  diploma,  defendant  agreed 
to  discontinue  the  use  of  the  name  of  Olin,  but  failed  to  do  so.  Plaintitf 
filed  a  hill  to  restrain  the  defendant's  use  of  the  name,  alleging  that  it 
injured  the  plaintiff's  reputation.  Held,  that  the  bill  must  be  dismissHi. 
Oliny.  Bate (iW),  78. 

6.  Place  of —  statutory  oonstmotion — negotiable  instrument  —  comity.] 
The  plaintiff,  a  National  banlc  of  New  Orleans,  purchased  of  the  M,  ft  T. 
bank  located  there,  a  draft  on  bankers  in  the  city  of  New  York,  to  the 
plaintiffs  order.  Subsequently  the  M.  &  T.  bank  was  put  in  liquidatioD 
under  the  laws  of  Louisiana,  and  the  defendants  were  appointed  oommts- 
sioners  to  receive  ail  its  property.  The  dmft  bainig  duly  dishonored,  the 
plaintiff  brought  this  action  on  it  in  New  York,  and  attached  funds  of  the 
M.  &  T.  bank   in   that  Stato.    The  defendants  as  such   commissioners 

■ 

claimed  the  attached  property.  Held,  (1)  that  the  plaintiff  was  a  non- 
resident of  New  York,  and  that  the  cause  of  action  arose  within  that 
State,  within  the  meaning  of  tlie  New  York  statute ;  (2)  that  the  lien  of 
the  attachment  was  superior  to  the  rights  of  the  defendants.  nSbemia 
National  Bank  v.  Lacombe  (N.  Y.),  518. 

7.  For  printing  —  discretion  as  to  design.]  A  sign  printer  submitted  to  a 
customer  a  design  for  some  fancy  signs  or  show-cards,  oootaiDiDg  tw* 
sides  of  a  shield.  The  customer  returned  it,  with  the  word  *'  established'* 
written  on  one  shield,  and  **  1875  "  on  the  other,  with  some  other  sogf^es. 
tions,  and  a  request  for  *^  something  of  that  style,"  *'  a  dean  neat  label/ 
and  '*  something  to  beat "  a  rival  manufactnrer's  sigos.  The  aigna  were 
executed,  with  the  word  and  figures  in  question  at  the  tep,  inalead  of  oo 
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sabBcription  price,  a  warning  to  patronB  not  to  sign  onleM  they  expected 
to  pajr  tliat  price,  and  a* 'rule "that  '*no  promiae  made  by  an  agent 
which  interferes  with  the  intent  of  printed  contract  shall  be  valid."  The 
principalis  delivered  the  book,  and  sued  for  the  sabscription  pride  of  $10. 
The  defendant  brought  the  feee,  f  4.27,  into  court.  Held,  that  theplaintiib 
could  not  recover.     Eberts  v.  SeUncr  (Mich.),  278. 

IG.  Sabstitution  —  novation.]  A.  owed  B.,andC.  owed  A.  Bj  agreement  of 
the  three,  D.  accepted  C.'s  note  for  A.'s  debt.  C.  was  insolyent  at  the 
time  ;  but  this  was  unknown  to  any  of  the  parties.  HM,  that  the  loss 
fell  on  B.     Cadens  v.  Tetudule  (Vt),  697. 

16.  For  supper — extras  ordered  by  guests.]  One  who  con  tracts  for  a  sap- 
per, at  a  fixed  price  per  head,  is  not  liable  for  extras  ordered  by  thegoesta. 
Eaton  V.  Qay  (Mich.),  276. 

17.  Wager  — rescission  —  statute.]  G.  sold  and  delivered  to  II.  a  horse  upon 
his  written  agreement  to  pay  $140  one  day  after  the  re-election  of  G.  ss 
president  of  the  United  Btates,  but  conditioned  to  be  void  if  G.  was  not 
re-elected.  Before  election  H.  tendered  the  horse  to  C.  and  demanded 
back  his  agreement,  but  C.  refused  to  receive  the  horse  or  deliver  up  the 
agreement,  and  Q.  retained  the  horse  as  bailee.  G.  being  re-elected,  CL 
demanded  the  price,  and  H.  refusing,  but  being  ready  and  willing  to  re- 
turn the  horse,  C.  sued  for  the  value,  under  a  statute  prohibiting  wagen 
and  permitting  such  action  to  be  brought  by  the  loser.  Bdd,  that  tbe 
transaction  was  a  wager  and  void ;  that  H.  was  at  liberty  to  rescind  by 
surrendering  the  horse  ;  and  that  he  was  not  liable  under  tbe  etatate  on- 
less  he  had  subsequently  converted  the  horse.  Harper  v.  Grain  (Ohio), 
589. 

18.  For  wages  —  what  employer  thinks  worth.]  An  agreement  by  a  master 
to  pay  a  servant  what  the  master  thinks  he  is  worth  binds  the  master  to 
pay  what  the  services  are  reasonably  worth.    MUlar  v.  Chtdd^  (Mich.X  ISL 

Of  wife.]    See  Mabriagb,  552. 

See  MuNiciPAii  Corforation,  97,  827. 

CONTRIBUTION. 
See  SuBBTT.  515. 

CORPORATION. 

L  Action  between  stookholdom  for  dividends.]  A  stockholder,  wlio  alleges 
that  his  right  to  participate  in  a  dividend  declared  by  tbe  oorpoimtion  has 
been  wrongfully  denied  by  it,  cannot  maintain  an  action  in  the  first  in- 
stance for  money  had  and  received  against  another  stockholder  who  has 
participated  in  such  dividend.     Peekham  v.  VanWagenen  (N.  Y.),  308. 

%  Power  to  hold  stock  in  another  oorporation.]  The  partiee  were  banking 
corporations  organised  under  a  law  forbidding  any  bank  to  hold  or  pant' 
chase  stock  in  any  other  corporation  except  to  prevent  loss  upon  a  debt 
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3.  —.^TW  flMte — dedsratlona  cf  victim  of  hoteloide.1  On  atrial  for 
muider,  a  witoees  testified  that  on  the  occanion  in  qaestion  the  de- 
oeased,  elttiog  in  church  and  looking  oat  of  a  vrindow,  said  to  witneee  that 
the  defendant  was  outside  fixing  to  shoot  hhn,  and  dooeased  immediate]/ 
rose  and  went  to  ilie  door,  where  some  one  fired  on  and  killed  him.  Held, 
that  the  declaration  was  admissihle,  as  part  of  the  ru  ffutm.  Means  y. 
suae  (Tex.  Ct.  App.),  640. 

4. imooiroboniAed  aooomplioe.]     A  eonviction  may  tw  had  on    the 

aneonolx>rated  testimony  of  an  aoeompUce,  althongh  the  oourt  may. 
in  its  •discpstion,  advise  the  jury  not  to  oonyiet  unless  the  aoeomplioe  Is 
corroborated.    (kUHney,  Pisople  (III.),  105. 

5.  testimony  of  prisoner  on  former  tilal.]  On  a  second  trial  for  felony 

the  proeeention  may  put  in  as  affirmative  evidence  the  testimony  of 
the  prttoner  on  the  former  trial,  with  a  view  of  eontnidicting  it, 
although  he  does  not  testify  on  the  second  trial.  People  t.  Arnold  (Mich.), 
182. 

6.  False  pretenses  —  *<  storeke^Mr."]  One  who  obtains  credit  on  the  false 
representation  of  being  a  '*  storekeeper,"  may  lawf  uUy  be  convicted  of 
false  pretenses,  ffigler  v.  People  (Mich.),  267. 

7.  Homicide  in  resisting  nnlawfol  arrest]  A  marshal  undertook  without 
warrant  or  legal  authority  to  arrest  one  of  the  defendaots  and  take  away 
his  gun  ;  he  being  advised  by  his  brother,  the  other  defendant*  to  xesist, 
offered  resistance ;  whereupon  the  marshal  drew  and  fired  a  pistol  at  the 
first  defendant  ;  and  the  other  defendant  then  shotand  killed  the  mafshal 
Held  justifiable.  Boss  v.  State  (Tex.  Ct  App.),643. 

8  Indictment.  —  **  pregnant  woman  " — <*  woman  with  child."]  In  an  indict 
ment  the  phrase  "  woman  with  dhild  "  is  equivalent  to  "  pregnant  woman.* 
£!ck7uirdt  v.  PeapU  (N.  T.).  462. 

9.  prosaonting  witness   inteKfireter  to  iprand  Jury.]    A  pteescntiag 

witness  may  act  as  interpreter  of  other  witnsnsps  kelore  the  grand  joiy. 
People  V.  BoftdreB  (Cal.),  76. 

10.  Insanity.]  Occasional  oddity  or  hypochondria  dees  not  amount  to  insanitf 
excusing  the  commiseion  of  a  criminal  ofiense.  Nothing  short  of  the  in- 
ability to  distinguish  right  from  wrong  can  do  so.  Hawe  v.  State  (Keb.), 
375. 

11.  Intent  —  selling  liquor  to  minor.]  Under  a  statute  forbidding  the  salliBg 
of  intoxicating  spirits  to  minors  without  vnitten  consent  of  parents,  aa 
honest  belief  that  the  purchaser  is  of  full  age  will  not  absolve  the  seller 
in  case  of  mistake.  Redmond  v.  State  (Ark.),  24. 

12.  Larceny  —  kleptomania]  Where  kleptomania  is  set  up  in  defense  to  a 
charge  of  larceny,  the  court  should  specifically  chaige  in  regard  to  this 
species  of  mania,  and  not  leave  the  case  to  the  Jury  on  the  general  test  of 
ability  to  distinguish  right  from  wrong.  Loan/^  ▼.  Aste  (Tex.  Ct.  App.)» 
646. 
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It  to  be  injared/'  etc.,  should  be  guilty  of  a  miodemeanor.  The  de- 
fendant, indicted  under  this  statute,  was  secretarj  of  a  beneTolent  Ineor- 
porated  institution,  an  anylum  for  cliildren,  subject  to  Tisitation  of  tbe 
public  authorities*  but  of  which  he  was  the  authoritative  and  actoal 
head,  director,  and  provider,  and  the  care  and  custody  of  whoee  Inmates 
was  actually  in  him.  HMt  that  he  had  the  care  and  custody  of  tlie 
child  within  the  meaning  of  the  statute ;  that  he  was  bound,  while  he 
retained  it,  and  had  the  means,  to  f umlah  it  with  suitable  aiiw— sriia, 
and  if  he  had  not  the  means,  to  apply  to  the  public  authorities  for 
aid,  or  surrender  it  to  them ;  and  that  it  was  not  essential  to  show  any 
specific  act  of  neglect  on  any  givon  day,  although  the  indictmeiit  diaiged 
it,  but  it  was  sufficient  to  prove  a  repeated  series  and  contlnnoos  eoniie 
of  neglect.  Cotoley  v.  People  (N.  Y.),  464. 
82i  ^Mal — receiving  evidence  sol^ect  to  striking  out]  On  a  criminal  trial 
the  prosecuting  officer  offered  in  evidence  a  telegram,  stating  that  he  ex- 
pected to  prove  that  the  prisoner  knew  the  meaning  of  certain  marks  oa 
it,  and  that  if  he  failed,  he  would  consent  to  its  being  struck  out.  It  was 
received  under  objection.  The  prisoner  was  not  connected  with  it,  but 
his  counsel  did  not  move  to  strike  it  out,  nor  ask  the  court  to  Insimet  the 
jury  to  disregard  it.  ffeld,  that  its  reception  was  not  error. 
V.  People  (N.  T.),  456. 

DAMAGES. 

!•  Bzemplary — act  punishable  as  orima]  Exemplary  damagea  ai« 
erable  in  an  action  of  assault  and  battery^  although  the  act  la  mim 
ishable  as  a  crime.     Boeteher  v.  Staplee  (Minn.),  295. 

8.  Forcible  entry  and  detainer — Ix^fury  to  credit  —  bodily  and  mantel  paini) 
In  an  action  of  forcible  entiy  and  detainer,  damsges  are  not  reeovermble 
for  injury  to  credit,  nor  for  bodily  or  mental  paAn,  And&non  v.  TaifUr 
(Gal.),  52. 

Z»  Measure  oLJ    In  an  action  for  destroying  a  field  of  ice,  the  meaauie  d 
damages  is  the  value  of  what  could  have  been  harvested,  less  the 
of  storing     PeopU^e  les  Company  v.  Steamer  ExeMor  (Mich.),  846L 

^  Negligence  —  parent  and  child  —  statutory  construotiaB.]    Under  a 

nte  allowing  an  action  to  the  parent  of  a  minor  child  for  iiguiy  bj  the 
wrong  or  negligence  of  another,  and  the  recovery  of  such  damages  aa  oiay 
be  just,  there  can  lie  no  recovery  for  injuries  personal  to  the  child. 
JPM  V.  OetUrdl  Padfie  BaUroad  Company  (Cal.),  58. 

Bee  Beductioh,  768 ;  Setoff,  415 ;  TRBBPAfli^  908L 

DECLARATIONa 
Bee  Criminal  Law,  640l 

DEED. 

I.  BMOaptlon— TCMrvaHoiL]    A  deed  oontalnad  a  apeclfle  daauipllan  of 
eonveyed,  and  contained  this  dauae :    *•  Bald  J.  C  Boberta  leeeiflag  lili 
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DURESS. 

1.  Deed  of  married  woman.]  A  deed  executed  by  a  married  -  woman,  la 
couaequence  of  her  husbaDd's  threats  of  abandonment  unless  she  oompliea.. 
may  be  avoided  for  dure^ta.    Koeourck  v.  Mnrak  (Tex.), 023. 

2    Acknowledgment.]    In  the  absence  of  fraud,  mistake  or  impositioa 

tl  e  certificate  of  a  wife's  separate  acknowledgment  of  a  deed  is  conclii' 
sive,  and  a  purchaser  is  not  affected  by  such  fraud,  mistake  or  impoii 
tion,  unless  he  had  notice.  Id, 

EASEMENT. 

'  !•  Drainage —lioense — prescription.]  The  parties  owned  adjoining  city  lota. 
The  defendant  had  a  private  plank  drain  connecting  with  a  public  sewer 
in  another  street.  In  consideration  of  seven  dollars  he  gave  plaintiff  a 
writing  stating  that  the  money  was  for  the  right  to  drain  through  his 
premises;  and  the  plaintiff  built  a  plank  drain  connecting  with  the  de- 
f endant's,  and  of  the  same  size.  After  more  than  twenty  years  the  plaintiff 
substituted  a  tile  drain  of  greater  capacity,  which  caused  an  overflow 
into  defendant's  cellar.  Defendant  then  cut  the  connection  and  refused 
the  plaintiff  access  to  the  premises  to  open  and  repair  the  drain.  HM 
justifiable.     Wiseuuin  v,  Lvckmnger  (N".  Y.),  479. 

S.  Way  — when  applied  on  severance.]  Where  the  real  estate  of  a  deceaaed 
person  is  divided  among  his  heirs  by  proceedings  in  the  Probate  Court,  a 
right  of  way  of  necessity  may  be  implied  from  one  part  to  another,  and 
where  appurtenant  to  a  part  set  off  for  dower,  it  does  not  cease  with 
the  widow's  death,  but  passes  to  a*  grantee  or  purchaser.  (Joodai  t. 
Godfrey  (Vt.).  671. 

ELECTION. 

Ineligibility  —  candidate  receiving  less  than  plurality  o£  votes.]  Wbere  aa 
ineligible  candidate  for  a  public  office  receives  a  plurality  of  votes,  the 
next  highest  candidate  is  not  entitled  to  the  office,  if  the  ineligibility 
does  not  appear  on  the  ballots.    Barnum  y.  Gilpin  (Minn.),  dOi. 

ESTOPPEL. 
Mistake.]    See  Boundary,  313. 

See  Mastek  and  Servant,  8. 

EVIDENCE. 

1.  Books  of  account  —  original  entries.]  Where  a  tradesman's  clerk  makei 
original  entries  of  sales  on  a  slate,  and  within  a  reasonable  time  the  tradet- 
man  correctly  transcribes  them  in  a  l)ook,  the  two  comparing  the  transcript 
with  the  original  entries,  the  book,  on  proof  of  these  facts,  is  competent 
evidence  of  the  sales.     Eedlich  v.  Bauerlee  (III.),  87. 

^.  Ijetters  of  administration.]  In  an  action  in  New  York  by  a  New  York 
administrator  for  the  death  of  the  intestate  caused  by  negligence  in  an* 
other  State,  his  letters  are  conclusive  of  his  right  to  recover.  Leonard  r, 
Columbia  Steam  Kavif/ation  Co.  (N.  Y.),  491 
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EXECUTOR  AND  ADMINISTRATOR. 

1.  Zialiility  on  award.]    An  adminiatrator  enteiini;  into  an  agreement 

the  heire  for  a  common-law  arbitration  concerning  the  estate  ia  penonall/ 
liable  on  the  award.    Powers  v.  DougUw  (Vt.),  689. 

S.  Negllgenoe.]  In  payment  of  three  legacies  of  $1,000  each,  an  exeeator  de* 
livered  three  $1,000  United  States  interest-bearing  bonds  worth  ereiy. 
where  $1,300  each.  HM  negllgenoe,  for  which  he  was  liable,  although 
the  bonds  had  been  appraised  at  $1,000  each,  and  the  exeeator  was  in* 
formed  by  the  Probate  Court  that  he  oonld  pay  them  ont  at  the  appxmiaal 
valuation.     Spaulding  v.  WakefiM$  EtUUe  (Vt.),  700. 

3.  Power  of  administrator  to  pledge.  |  An  administrator  is  personally  linbla 
on  his  note  for  money  borrowed  for  the  estate,  and  cannot  be  decreed  %m 
appropriate  the  fnnds  of  the  estate  to  its  payment,  although  he  is  baok» 
rupt.    MereharUt*  National  Bank  of  81.  Johnabwy  ▼.  Weeki  (Vt.),  ML 

EXEMPTION. 
See  ExBCUTiON,  84, 988. 

EXPERT. 
See  EviDBNCB*  707. 

BXTOTRION. 

Absence  of  oormpt  Intent.]  The  absence  of  oorrupt  intent  is  no  defense  tm 
au  action  against  an  officer  for  a  statutory  penalty  for  taking  Illegal  feesi 
Gobbeg  T.  Burki  (Neb.),  864. 

FALSE  PRETENSSa 
See  Criminal  Law,  987. 

FERRY. 

ITsgUgsooe^-infiuit.]  The  defendant  ferry  company  landed  passengers  frass 
boats  upon  a  pontoon  secnred  to  the  shore,  and  oocapying  the  width  of  Iks 
slip  except  some  eight  or  twelre  inches  left  for  play  on  eaeh  side.  OH 
each  oater  edge  of  the  pontoon  was  a  sill  six  or  eight  Inchee  high, 
mounted  by  an  arched  rail,  three  feet  above  the  sill  at  the  center,  and 
ported  by  stanchions  six  feet  apart.  There  was  also  a  rail  twenty  or  twenty 
two  inches  above  the  sill,  and  parallel  with  it.  A  child,  six  years  old.  In  Isav^ 
ing  one  of  the  boats,  fell  through  one  of  the  openings  in  thhi  guard, 
was  drowned.  The  pontoon  had  been  in  use  five  or  six  years,  and 
similar  to  the  other  ferry  pontoons.  No  similar  accident  had  ever 
pened.  Held,  that  the  defendant  was  not  liable,  Ltfhm  ▼•  l7Us»  J^Wfy 
Company  of  Brooklyn  {S,  Y.),  688. 

FIRE  OOMPANT. 
See  Contract,  687. 
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GIFT  —  Cmtinued. 

and  the  lemftining  of  the  son  in  her  liouse  where  the  furniture  was,  until 
her  death.  Harris  v.  Hopkins  (Mich.),  180. 

3.  Payment  —  by  savings  bank  to  administrator  of  depositor  tmsiae.} 
Payment  by  a  savings  bank  to  the  administrator  of  a  depositor  whose  ac- 
count was  "  in  trust  for  C.  6.,"  upon  production  of  the  letters  of  adminis- 
tration and  the  pass-book,  and  in  the  absence  of  any  notice  from  the 
beneficiary,  the  production  of  the  book,  by  the  rule  of  the  bank  entitiing 
the  bearer  to  payment,  is  yalid  and  effectual  to  discharge  the  bank.  Boatt0 
T.  OUiuns'  Savings  Bank  (N.  Y.),  498. 

GUARANTY. 

Ckmstmction  of—  continuing — release.]  A  wife  assigned  to  a  prin<dpal 
creditor  of  her  largely  insolvent  husband  a  certificate  of  her  stock  in  & 
corporation,  ^*  as  a  security  for  the  payment  of  any  demands  '*  the  cred- 
itors *'  may  from  time  to  time  have  or  liold  against  '*  the  husband.  HdA^ 
that  this  covered  demands  subsequently  arising  as  well  as  contempora- 
neous demands,  and  was  not  discharged  by  an  extension  of  time  of  pay- 
ment  by  the  creditor  by  the  renewal  of  notes  in  the  ordinary  course  of 
business.  Iferehants'  National  Bank  of  WhiUhaU  v.  HaU  (N.  Y.)  434. 

Oral.]    See  Nbgotiablb  Instrumbnt,  145. 

HIGHWAY. 

Xfnisanoe.]  A  platform  in  an  alley  at  the  rear  of  a  store  is  not  a  b 
itselt  BofUy  t.  People  (Mich.),  192. 

HACKMAK. 
See  Municipaij  Corpora  tiok,  299. 

HOMICIDE. 
See  Criminal  Law,  693. 

HUSBAND 
See  Ship  and  SHippnve,  107. 

HUSBAND  AND  WIPE. 
See  Fraud,  385  ;  Marriaob^ 

ICE. 
See  Waticr  and  Water-coursb^  ML 

INDICTMENT. 
See  Grucinal  Law»  462. 

INFANCY. 
4890  Jurisdiction,  13  ;  Nboligbiiob,  d7« 
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mSUBANCE—  Continued. 

•i^olnad  during  the  sixty  dajs  from  issuing  anjlpolicies.     TTninormt  lAf^ 
InwnmM  Company  ▼.  Whitehead  (Miss.),  822. 

ft.  fividsnoe  —  doriamtJons  of  insured  as  against  hmui&ciurj.]  On  applioa. 
tion  of  husband  and  wifa  the  husband's  life  was  insured  for  the  wife's 
benefit.  In  the  application  the  insured  stated  that  he  had  had  no  diBfiann 
or  sickness  in  the  last  seven  years.  The  policy  was  conditioned  to  be 
Toid  if  the  statements  in  the  application  were  not  in  all  respects  true.  In 
an  action  by  the  wife  on  the  policy,  held^  that  declarations  by  the  insnred 
prior  to  the  application,  to  the  effect  that  he  had  been  cured  of  a  eaaosr 
about  a  year  before,  was  incompetent.  Vhian  Center  Life  Inmurwam 
Gnnpanp  v.  Cheever  (Ohio),  578. 

9.  Father  for  children — sorrender  by  fiither.]  A  man  procured  a  poll^  ef 
insurance  on  his  life,  payable  to  his  wife,  if  living,  otherwise  to  his 
diUdren,  or  their  guardian.  The  wife  died  leaving  children.  The  inaued 
had  then  paid  all  the  premiums  ever  required  by  the  policy.  Afterwaid 
he  remarried  and  had  another  child,  surrendered  the  policy,  and  took  ft 
paiA.op  policy  for  the  beanfitof  the  second  wife.  i3Ud»  invalid-as -againsl 
his  children,  and  that  all  the  children  by  both  marriages  wars  entitled  to 
share.    Sicker  v.  Charter  fkUc  Life  Imuranee  Company  (HboL),  880. 

10.  WlfB%  light  as  assignee  o^  on  hnsband^i  life  — statntory  ooMtraotkai.] 
Under  a  statute  permitting  a  wife  to  insure  her  husband's  life  for  her  bene- 
fit  and  hold  the  proceeds  as  against  his  creditors,  less  premiums,  with  inter- 
est, paid  by  him  widiin  the  statutory  period  of  limitation  with  intent  to 
defraud  creditors,  she  may  in  like  manner  hold  the  proceeds  of  a  policy 
which  the  husband  has  procured  on  his  own  life  and  assigned  to  her,  when 
hisolvent.    Cole  v.  Marple  (DL),  88. 

11.  Wananfey  of  taoBpsrate  haUts.]  A  warranty  in  an  application  for  life  in- 
surance that  the  applicant  has  never  been  intemperate  and  is  of  oomei 
and  temperate  habits,  is  not  broken  by  occasional  excessive  indnlgencst^ 
but  a  continuous  and  daily  use  of  intoxicating  drinks  is  not  neeesaaiy  t» 
constitute  intemperate  habits.  Union  Muiuai  Life  Inmramce 
V.  &|^(Ohio),  618. 

INTENT. 

See  Cbixinai«  Law,  24,  460 ;  Extobtioh,  864. 

INTERPRETER. 
ProseontiQgwitBess  as,  before  grand  Jury.]    ^  CRncnr Ai.  Law,  78L 

INTOXICATING  LIQUOR. 
Bee  Criminal  Law,  844,  641 ;  Statdtb,  23. 

JUDGMENT. 

L  Poraign  -—  msrgar.]  A  foreign  j  udgment  does  not  merge  the  oaose  of  i 

bat  an  action  may  be  maintained  on  the  same  eanse  in  another  8tal^ 

Baetem  Toumehipe  Bank  v.  BeAe  (Vt),  666. 
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JUDQMENT  —  CkfnHnued. 

2.  JMnttolian — ooDatanJ  Imp— nhimmt.]  A  judgment  of  a  domestio  eoai 
of  general  jariadietion,  reciting  an  appearance  bj  minor  defendants,  a 
adjadication  tliat  thej  were  minors,  tlie  appointment  of  a  guardian  a 
UUm,  and  his  appearance  and  defense  for  them,  but  not  showing  anj  pei 
Bonal  service  of  citation,  cannot  be  collateral I7  attacked  for  want  of  sue 
service  and  for  fraud.    MeAnear  v.  Eppertan  (Tex.),  035. 

\  Of  anothT  State  —  disoharge  in  bankruptcy.]  To  a  suit  in  Georgia  on 
Judgment  rendered  in  Tennessee  the  defendant  pleaded  his  discharge  J 
bankruptcy.  The  acUudication  of  bankruptcy  was  made  pending  the  su 
in  Tennessee,  but  the  defendant  did  not  there  plead  it  nor  stay  the  pr 
eeedings,  and  his  discharge  was  granted  after  the  judgment.  Hdd^ 
valid  plea.    Andtrmm  v.  Andermn^  (Cla.),  797.  « 

Bee  FOBMBR  A]>judication,  774 ;  Mobtgagb,  120, 

JURISDICTION. 

MbbIb'  real  estate — power  of  oovurt  to  selL]  The  Court  of  Chaneexy  has  1 
hefent  power  to  decree  a  sale  of  an  infant's  real  estate.  Choimeu^  v.  Wi 
ter  (Ala.),  18. 

5m  Cbimdial  Law,  669 ;  JuDeimrr,  686. 

JUBOR. 
Aotfon  against  grand.]    See  AonoN,  48. 

JURY. 

OAoer  in  room  dming  dalfbenittoiis.J  The  officer  in  charge  of  a  juiy  in 
capital  case  was  permitted  by  the  court  to  remain  in  the  room  during  the 
deliberations.    Held  no  error.     Crockett  v.  State  (Wis.),  788. 

KLEPTOMANIA. 
See  Cbdcinal  Law,  646. 

LACHEa 
See  Bavk,  601 ;  Dowxr,  6. 

LANDLORD  AND  TENANT. 

Bent  pdd  to  one  not  having  title  —  aotioii  for.]  One  who  has  paid  rent  I 
land  dalmed  by  the  lessor,  and  hss  peaceably  and  undisturbedly  e^joy 
the  full  term,  cannot  recover  the  rent  from  the  lessor,  although  the  lesfl 
hae  been  ejected  or  has  voluntarily  surrendered  to  a  superior  title.  Dt 
neU  V.  Br^wn  (Qm.),  792. 

LARCENY. 

See  CBOf  IN  AL  Law»  646^ 

LICENSE. 
See  Easem  ERT,  479. 
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LIMITATION. 

1.  Statute  of — payment  procored  by  sorety  ont  of  priocipal's  fonds.]  Wbete 

asuretj  procared  a  compulsorj  payment  out  of  tbe  funds  of  the  principal 
and  promised  to  pay  the  balance  of  tlie  debt,  heUl,  sufficient  to  arrest  the 
running  of  the  Statute  of  Limitations.     MrCo/tnfll  v.  Merrill  (Vt. ),  663. 

2. promise,  when  sufficient  to  revive  debt.]     Nothing  short  of  an 

unqualified  written  promise  to  pay  will  revive  a  debt  against  which  the 
Statute  of  Limitations  has  run.     Pierce  v.  Seymour  (Wis.;,  737. 

See  Administrator,  15. 

LOAN. 
JSee  Bailmrkt,  280i 

MARRIAGE. 

X,  Ooollict  of  Uw  —  wife's  right  to  dividends  of  foreign  corporetiona,  paid 
to  husband.]  A  husband  and  his  wife  lived  in  Maryland.  The  wife 
■  owned  stock  in  a  Virginia  bank.  The  husband  was  a  cashier,  stockholder, 
and  manager  of  two  Maryland  banks,  with  which  the  Virginia  bank  kept 
aoeonnts  in  his  name  as  cashier.  Dividends  declared  by  the  Virginia  bank 
on  the  wife's  stock  were  paid  to  the  Maryland  banks,  or  credited  in  such 

*  accounts,  and  allowed  on  settlement.  The  commou-law  rule,  aa  to  the 
relation  of  husband  and  wife,  prevails  in  Virginia.  Held,  that  a  finding 
of  payment  of  the  dividends  to  the  husband  was  warranted,  and  tliat 
such  payment  discharged  the  defendant  from  liability  to  the  wife  or  her 
assignee.     OraJtatn  v.  First  National  Bank  of  Norfolk  (N.  T.),  538. 

2.  Oontractof  married  women  for  loan  secnred  by  mortgage  on  her  eatate  — 
pablic  policy.]  To  effect  a  loan  to  remove  a  mortgage  from  her  separate 
real  estate,  a  married  woman  agreed  in  writing  to  execute  a  warranty 
deed  thereof  in  fee  and  to  accept  a  lease  for  ten  years,  with  privilege  of 
redemption  at  the  end  of  the  term,  and  agreed  to  pay  a  ground  rent  equal 
to  eight  per  cent  per  annum  on  the  amount  loaned ,  and  all  taxes  and  as- 
aeasments  during  the  term.  The  purpose  of  the  lender  was  to  evade  tax- 
ation as  upon  the  mortgage.  The  married  woman  also  agreed  to  pay  aa 
attorney  for  his  services  in  procuring  the  loan  in  that  form.  i/eU,  (1)  thit 
the  security  was  taxable  as  an  equitable  mortgage;  (3)  that  the  ag^reement 
to  pay  for  the  services  was  not  contrary  to  public  policy;  (3)  that  tbe 
agreement  was  binding  as  for  the  benefit  of  the  separate  estate.  Patrirk 
V.  LiUell  (Ohio),  552. 

3.  Oovertnre  —  specific  performance.]  Where  two,  one  of  whom  is  a  mar 
ried  woman,  covenant  to  convey  real  estate  which  they  jointly  own,  the 
purchaser  cannot  set  up  the  coverture  In  avoidance  of  his  covenant  to 
purchase,  when  the  other  party  is  competent  and  willing  and  oflers  ts 
perform.     Ricliarde  v.  Doyle  (Ohio),  550. 

4.  Divorce — agreement  of  separation.]  In  an  action  by  a  wife  for  divorce 
for  cruelty,  an  agreement  of  separation  made  two  years  liefore,  after  the 


>  . 
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MARRIAGE  -  Continued, 

Acta  of  cruelty,  and  after  actual  separation,  and  substantiallj  co 
with  by  the  husband,  is  a  valid  defense.     Squires  v.  Squires  (Vt.),  ( 

6.  evidence  —  testimony  of  young  children  of  parties.]    A  < 

will  not  be  granted  upon  the  testimony  of  young  child rou  of  the  j 
Croicner  v.  Crowner  (Mich.),  245. 

€.  fraudulent    concealment    of  woman's   previous    unchastity 

marriage  cannot  be  avoided  by  reason  of  the  concealment  I 
woman,  before  the  marriage,  of  her  unchastity,  nor  of  her  frau 
representation  that  she  was  chaste.      Varney  v.   Varney  (Wis.),  72C 

7.  Dower  —  desertion  without  adultery.]  A  wife's  right  of  dower 
defeated  by  her  desertion  of  her  husband  without  adultery.  Wisei 
Wiseman  (Ind.),  115. 

Z.  Manri^  woman's  sale  of  business  and  good-will  and  covenant 
carry  on  business.]     A  married  woman  selling  her  separate  stock  c 
linery  goods  and  tlie  good- will  of  the  business  may  bind  herself  1 
engagfement  not  to  carry  on  that  business  at  that  place  or  within  i 
distance  as  would  iiuerfert'  with  it.     Morgan  v.  Perhamus  (Ohio), 

9.  Mortgage  by  wife  to  secure  husband's  note.]  A  wife  executed  a 
gage  on  her  separate  property  to  secure  her  husband's  note,  befo 
note  was  due,  without  any  agreement  to  extend  the  time  of  its  pa; 
or  other  new  consideration.  Held  not  enforceable.  Kanaas  ManuJ 
ing  Company  v.  Oandy  (Neb ),  370. 

10.  mnfe's  right  to  compensation  for  services  in  family.  ]  A  wife  may  n 
for  services  in  taking  care  of  her  bliud  and  agnd  father-in-law.  rei' 
in  her  husband's  family,  in  pursuance  of  an  arrangement  or  under 
ing  to  that  effect  with  the  father-in-law,  fairly  made,  and  assented 
the  husband.     Mason  v.  Dunbar  (Mich.),  201. 

Action  for  promise  oi^  by  married  man.]    See  Fraud,  702. 
insurance  of  husband's  life  for  benefit  of  wife.]    See  Imsurakce,  88. 

MARRIED  WOMAN. 
Sec  DruEss,  G2:J ;  Marriage. 

MASTER  AND  SERVANT. 

1.  Breach  of  contract  for  employment  —  duty  to  accept  employmex 
others.]  In  actions  by  a  father  for  wages  on  a  contract  foreroploymc 
his  minor  son  for  a  certain  term,  the  son  having  been  premature!) 
missed,  the  father  may  recover  for  every  installment  as  it  falls  due 
he  is  not  bound  to  accept  employment  for  his  son  by  others,  unless  ii 
same  or  a  similar  employment,  in  the  same  place,  and  by  persons  o 
objectionable  capacity,  reputation,  habits,  morals,  and  mode  of  con< 
ing ;  and  the  burden  of  showing  such  an  opportunity  is  on  the  defent 
Birauss  v.  Jfrertief  (A\h .\  8. 


MASTER  AKD  SBBTANT  — C 
a.  0>nH  B^gnml  for  diamlaMl]    Th«   emplojer  Is   not  eMapped  bf  th» 
caute  whieli  he  ualgoB  for  diamiBMl  of  h\t  serrsat.     /d 

5.  NagUgoncw  — oo-MTTant.]  A  muter  is  not  li&ble  to  one  Mrrsnt  for  t»- 
jnrieafrom  the  uegligence  ol  another  serruit  ia  tLe  BBms  eranmoD  «■»- 
plojmtint,  althoDgh  tbe  Degligent  serrant  is  superior  in  aothoritj  or  o*w> 
seer  of  the  one  injared.  Brown  r.  Winona  A  St.  Ftter  Sailtvad  0&mfmt§ 
(HinD.).  285. 

A.  NegUgenoo  —  known  vlolatiOD  of  master's  miss  by  oo-aa-nnt.  ]  A* 
employee  of  a.  railrosd  compHu;  wu  Injured  bf  odo  of  Its  locomotlTB  •>• 
^Des,  Dwiog  to  Ills  negligence  or  Incompetenejr  of  the  fireman,  wW 
against  the  rules  of  tke  eompaajr  had  been  temporarily  left  in  chaiigB  of 
the  engine  b;the  engineer.  Tbe  master  mechanlcof  tbe  oompanj,  wboss 
do:;  it  was  to  employ  and  discharge  the  engineers  and  firemen,  kaaw 
that  the  engineers  generally  were  In  the  habit  of  so  leaving  their  « 
Mdd,  that  the  company  was  liable  for  the  Injory.  Ohio  a»d  J 
Itailaag  Company  v.  CoUara  (Ind.),  184. 

6.  Workfor  others  out  of  bualneas  hours.]  In  an  action  for  aarrices,  it  ta»» 
defense  that  the  services  were  rendered  while  tbe  claimant  wa>  an  ^n. 
ployee  of  a  third  person  in  another  line  of  buHiness,  and  both  dnrinft  aad 
oat  of  the  business  hours  of  such  third  person.  WaHaee  t.  ^toTlswy 
(III.).  108. 

OoataKAfw  vagaa.]     Sm  Contract.  181. 

MERCANTILE  AGENCT. 
See  Fraud.  389. 

MBUORANDOH. 
Bm  ftTATUTR  OF  Pkaodb,  7S8. 

MERQBR. 
Stt  JcrtKiMEnT,  065 ;  MORTOAOK,  189. 

MISTAKE. 
Of  &oti.]    One  cannot  recover  money  paid  by  him,  after  inveaUgalloB,  vpw 
a  claim  set  up  in  good  faith,  but  which  tama  out  to  be  nnfoondad.    M^ 
Arthvr  V.  Jjuee  (Mich.).  204. 
In  regittntlca.]    Sse  Deed,  33.'}. 

See  AdtbbsbPohsbssion,  17^:  Dound.mit,  SIS. 

HORTGAUE. 

i.  BjiailroBd  —  aft«r^«cqtilx*d  property — botaL]  A  railroad  <nmp«ay  nocL 

gagedallits"real  and  personal  estate  and  franchises  now  owned  or  henftttw 

lobe acquired."    Sabseqnently  thecompanybought abotal,  ttwtima-^mma, 

■une  vacant  town  lots,  and  a  farm  of  three  hundred  acres,     ma  pnpttif 


832  INDEX. 

MUNICIPAL  CORPORATION  —  Oont^uud. 

7. defect  in  highway.]  A  city  is  Dot  liable  for  an  injury  to  an  Indiyidoal 

by  neglect  to  keep  its  streets  in  repair.  Id. 

8.  Ordinance  —  fire  limits  — nuisance.]  A  city  ordinance,  in  pursoanoeof  the 
charter  authority,  eHtablishiug  fire  limits,  and  declaring  wooden  roofs 
thereafter  erected  within  such  limits  to  be  a  nuisance,  and  requiring  the 
marshal,  under  the  mayor's  order,  summarily  to  remove  them,  id  reason, 
able  and  valid.     King  v.  Davenport  (111.),  89. 

9. hackmen.]     A  city  ordinance  putting  hackmen  af.  railway  stations 

under  the  commands  of  tbe  police  there,  and  enacting  that  they  shall 
take  positions  there  assigned  them  by  the  police,  is  warranted  by  a  char- 
ter authority  to  regulate  hacks,  and  is  reasonable,  although  the  places  in 
question  are  not  the  property  of  the  city.  Cfty  of  Si.  Paul  v.  Smith 
(Minn.),  296. 

10. Bospension.]     The  plaintiff  was  gored  by  a  cow   running   at   laige 

in  a  city  street.  The  city  council  had  passed  an  ordinance  forbid- 
ding  cattle  running  at  large  in  the  streets,  but  subsequently  suspendcMi  it, 
and  the  injury  occurred  during  the  suspension.  Ileldt  that  there  was  no 
cause  of  action  against  the  city.  Rivers  v.  City  Council  of  Augtuta  (GSa.). 
787.    ' 

11.  Tort  by  police  officer.]  A  city  is  not  liable  for  a  wrong  committed  by 
one  of  its  police  officers  wantonly  and  not  in  the  discharge  of  his  duty. 
McElroy  v.  Citif  Council  of  Albany  ((Ja.),  791. 

NEGLIGENCE. 

1.  Concurrent —- remedy .]     When  a  railway  passenger  sustains  a  persona] 

injury  by  the  directly  concurrent  negligence  of  the  railway  company  and 
another,  he  may  maintain  an  action  therefor  against  the  latter  in  spite  of 
the  concurrent  negligence  of  the  former.  Transfer  Oanpany  v.  AW(y 
(Ohio),  5.)8. 

2.  Contributory  —  sparks  from  a  locomotive.]     The  plaintiffs  owned  a  ware* 

house,  Willi  a  branch  track  connecting  with  defendant's  railway,  and  em- 
ployed defendants  to  draw  cars  upon  that  track  for  their  accomnifxlation. 
The  engiiu)  thus  used  emitted  sparks  ;  the  plaintiffs  complained  of  this  to 
defendants  ;  the  defendants  promised  to  repair  it,  but  neglected  to  do  so; 
and  the  plaintiffs  continued  to  employ  the  engine.  Tbe  warehouse  being 
set  on  firt^  by  sparks  from  this  engine, /<^^/,  that  the  plaintiffs  had  no 
remedy  therefor  aj^ainst  defendants.  Marquettf,  HouglUon  db  Ontonagon 
RaUrond  Company  v.  Spear  (Mich.),  242. 

8.  sudden   peril.]      A   railway   passenger   is  not   guilty   of  negligence 

in  attempting  to  leave  a  car,  under  a  reasonable  belief  that  by  eo 
doing  he  will  escape  injury  from  an  impending  accident,  where  he  is  in- 
jured by  the  company's  negligence  in  so  doing,  although  he  would  have 
escaped  had  he  remained.     Iron  Railway  Company  v.  Mowery  {0\x\o\  597. 

4.  Infant  trespasser  on  railway  track.]     An  infant,  six  or  seven  years  old. 


HEOOTIABLE  INBTBUHENT  —  OnUteNwL 
■ad  k  sabBeqoBDt  Mlagrftm,  on  beint;  iDformedot  the  price, "  will  Mdvmae* 
«aatif  yoD  haj  etrict  good  ordioarj  at  Bliteen,"  conatitaM  "kn  aaaom- 
dlOooal  promlae  in  writing  to  accept  a  bill  tmfora  It  i>  dntwn,'  ana 
under  b  itatate  "  amoaat  to  kctual  acoeptAttce  ;"  u.d  pNaadUaaat  fo* 
■coeptAnce  or  p»7in«Dt  In  not  nneewuy.  Whitdeit  t.  JArabMt*  aad 
PloBtert'  TfoHonal  Bank  (Ala.),  1. 

a  chardl  debt  to  A.  B.,  and  pajable  to  the  oTdsr  of  "  A.  B.,  caahier,"  wM 
rigoed  hj  liin  ajid  Mvenl  otbera,  witb  tbe  additloo  ol  ">— trjimatt, 
Gnoa  cfaarcb,"  to  tbeir  reapectlve  naniea.  Held,  tlie  noia  of  tho  slgSM^ 
IndlTidaall;,  and  not  of  the  ehnrcli,  and  tliatthe  bank  of  which  A. 
B.  waa  caebier  could  not  aeqair*  It  aa  bonaJUt  bolder.  Ttbtai  t.  Bar- 
%ard  (Micb.).  197. 

a,  BUI  of  axohang*  —  aqoltabl*  aMignmant.]  A  bill  of  exdiMic^  p^abls 
general!;,  la  uot  an  equitable  aaaigninent  or  fund*  in  the  dnwee^  handi; 
and  altbougb  tbe  drawee  owea  tbe  drawer  more  than  tba  anwant  of  the 
Mil,  and  refaeee  to  accept  or  paj  tbe  bill,  and  afMrwud  paya  tbe  fnndato 
tbe  drawer,  be  la  not  liable  to  the  pajae.     BuA  t.  fbnte  (MIm.),  8ia 

^  n«od  in  proonring — ae^lgwtoe  et  maker.]  Where  one  algna  a  nogo- 
tlable  note  reljing  on  tbe  frandalent  repreaantaUona  of  the  paTea  that  It 
ia  aometblng  dltforant  from  a  note,  and  makea  no  eflbrt  to  awnnrlalii  Ita 
tenor,  whether  be  can  read  or  not,  ha  la  Tiable  theraon  to  « ImtaJUt  taoUar 
for  nlue.     SvMtU  *.  Diamait  (lod.),  153. 

B.  Note  Inteuded  to  b*  aaalad  —  omlaaion  of  «««L]  Apromlaaotj  notaeaiK 
diidad,  "  witneae  m;  hand  and  aea],"  etc,  bat  no  seal  waa  afllxad.  AH, 
that  it  must  be  treated  aa  a  aealed  inatrament.  MeCaHa^  t.  Bonrtf  ^  Sm- 
pervuori  (Hlaa.),  388. 

t.  Oral  gnaranty  o£]  An  onl  gnanntj  of  tbe  genninaneaa  of  a  note  and 
the  liabllitj  of  tbe  maker  to  pay  It,  made  b;  the  holder  npon  a  tnaafar  at 
It  for  Talan,  ia  valid.     Sing  t.  Surnmitt  (Ind.),  14S. 

1.  Plnoe  of  p«7mant  emUgnons  —  demand.]      A  note   waa  dated   at  oae 

plaoe,  made  payable  "  at ,"  and  had  the  name  of  another  ptaoa  a^ 

pended  to  tbe  maker'n  Bignalure-  Held,  that  demand  at  the  baaka  at  the 
place  of  date,  with  the  fact  that  tbe  defendant  did  not  lire  or  do  bnalnea 
there,  waa  inaufficlent  to  ehanfce  the  Indoraer,  In  the  abaence  of  proof  that 
the  maker  had  abaconded  or  that  inqnirj  had  been  made  for  him  at  tbe 
other  plaee.     JVicAolwn  v.  Bamet  (Nrb.),  873. 

%,  nrinolpal  and  anraty  —  lurge»y  of  prlnotpa^'a  name.]  Whan  tba  namr 
of  one  makat  of  a  Joint  note  baa  been  forf^,  another  maker,  although 
taHj  a  anretj  and  aigning  in  the  belief  that  tbe  forfted  name  la  g— -'— ^ 
ta  ncrertheleae  boand  to  an  Innocent  pajee.  Hdmt  t.  W<i]pu  JfrloiJhir^ 
CMNJMny  (Ind.),  147. 

II  liji  liiiliaaiaiiMil      aalilMwn      rtliw^M]    A  not«  p^ahla  la 
«  of  "  mTMlf,"  algned  bj  two,  aad  placed  hj  tm»  la  tha  haada  of 


NOTE  —  Cmttntud. 
HagUgoDoa  —  infant  treapaoncr  op  fbIIwb.t  inck,  TX 
coDcorrent —  lemedy  for,  514. 
contribnlory  —  audden  peril.  596. 
duty  of  railroad  cninp&nT  lo  treapaaser  on  ttacK,  S8T. 
Payment  —  by  BaTlngu  bank,  of  deposit  "  in  truat,"  SOL 
Power  —  iSm  Will. 
Statutory  eonitniotloa  —  See  Chakitv. 
Sunday  — contract  executed  on.  I5T,  165. 
Tel^raph —  right  of  company  lo  rtwtrict  liabllltj,  861. 

1»  discrlmlDate,  S84. 
Trade-mark  —  man'e  name,  81. 
Water  —  surface  —  obatructlnn  of,  144 
KTill  —  power  to  aell  and  dispoH«  —  mortgage,  34S. 

wlien  deed  operates  as,  6'il. 
Witneaa  — immonity  trom  process,  TIT. 

fttaag  child  of  parties  in  divorce  suit,  34S. 

NOTICE. 
Ste  Deed,  2S!i ;  Sociiyrv,  4T8. 


SUI8ANCK. 
Bm  MmncTPAi.  Conpon.\TioN,  80,  313  ;  Chtmisal  Law,  117 

OFFICE  AND  OFFICER. 
Tax  otdlaotor  —  UabiUty  for  fals*  ratontt.]     A  tax  collector  is  liable  tor  ■ 
false  Teiam  of  u-uUa  botui,  wliereby  tlie  owner  of  a  mortgage  of  bads  li 
compelled  to  redeem  from  a  tax  mle.    Bayn^fifrA  v.  Phdp»  (Uleh.),  IBB. 
Execution  of  Inatnunent  by  pnbllo.]     See  Agedct,  39. 
SUltit*  rdtorliv  pabUo  edoMr  fron  UabOtty.]    Sft  CoNSTmrriOTfAi.  Law, 
583. 

See  Ei.BCTiOH,  804. 

ORDIXANCE, 

•St# OoMrnnvruMiAL  Law,639:  MoirtciPAi.  Corforatioh,  89,aB8.  787. 

PARENT  AND  CHILD. 

Bee  Damages,  S9  ;  iNsnitANrR.  3S9. 

PABTNEBSHIP. 

1.  Powsr  of  partner  to  bind,  by  aealed  not*,]    One  partner  may  falad  A> 

partnership  by  a  aealed  note,  executed  in  the  firm  name,  tor  a  loav  at 


8m  Hobtoabb,  848. 

BAPE. 
,8m  Criminal  Law,  806. 

REAL  PSOPEBTT. 
ainkituw  lor  dmoliis.]  A  woodan  atraetura,  built  twd  osed  for  lUndi^,  of 
light  mmteiUlB,  raitinfr  pkitly  on  the  gronnd  and  putl j  cm  poaU  wt  In  Um 
gioand,  uid  rooted  wilU  bnuh.  with  &  door  opening  Into  the  ownar** 
■djaoeot  dwalling  ftod  mIooo,  with  WBta  for  miulciuii,  between  the  t«» 
balldlnga  oo  otimb  plt<ct»  kntened  to  both,  ia  teal  oMUe.  Uftg  v. 
BoTgnamn  (Wa.),  78S. 

RBGISTBATION. 
8e4  Drbd,  2SS. 

RESBBVATION. 

8m  dkbd,  no. 

BB8  QESTA. 
Am  CBDfiKAi.  Law,  440. 
BE8TBA1NT  OF  TBADB. 

Stt   QWITRACT,  781. 

bewabd. 

Ho  IntfBt  to  oUm.]    One  nnnot  reoorar  >  rewud  when  hli  noli  ware  pa» 
tonned  with  knowledge  of  the  offer  of  a  rentd,  bat  wltboat  anj  !■!•» 
BtvM  V.  Andtrwm  (CaL),  OS. 

RIVER. 

Am  8TATirrB,SM. 


Am  Cbihihal  Law,  460. 

SALE. 
f .]    On  the  Mie  of  a 
wamntj  that  ther  are  genaUie  and  owing.    OOiArMt  T.SiUwtf(Vt),70t. 
Am  Statdtk  of  Fraddb,  S44 

8BDUCTI0N. 
iM  of  aarrlo*— danwgM — avldenoe  —  foioe.]    A  fMhw  nwy  mslntatat  «■ 
action  for  the  seduction  of  Ilia  minor  daughter  while  in  the  defendnsl^ 
■arrioe  If  ha  retained  the  right  to  receive  henenrlOM.    BzempUij  daoi^ 


Bl^NUKU—  ilontHtU4d. 
with  sleeping  with  anocher  man  than  her  hnabanil,  and  the  pmof  ta  *b»t 
he  charged  that  such  »  penon  was  in  bed  with  her,  Aekl,  do  vajiaoce.    M. 
3.  Sodomy]     A  false  charge  of  BOil<Hn7  Is  not  BUndcroaa  In  Itaeir.     JTsMt 
T.  WttafU  <Ohio),  57a. 

SOCIETT, 
B^mlSlOD  —  DoUoe.]  The  b;-laws  ot  a  ToltmUr;  aooociaUoB  pioTid«d  for 
Btriklng  from  the  roll  members  Id  arr«us  for  does,  after  notificMioii  and 
neglect  to  paj ;  and  for  Bdbe  for  omiaaionB  of  memben  to  give  notice  nf 
chaoge  of  residence.  On  Joining,  the  plaintUTs  Intestate  gare  notice  of 
bis  reaideDce,  but  sabsequently  changed  his  residence  without  giving  Do. 
tloe.  He  was  atmek  from  the  rolls  tor  failure  to  paj  dnes,  without  nodce 
to  him.  Beid,  ihat.the  plaintiff  was  nerertbeleaa  entitled  to  reoorer  the 
amoiiDt  made  pajable  an  the  intestate's  death  hj  the  bfUawa.  W<KkUt 
▼.  JfoaAWidom  and  Orphan*'  Sieittf  (N.  T.),  476. 

See  AcnoF,  270. 

SODOMY. 

Bt«  8i.Ajn>EB,  S72. 

BPEaFIC  PBRPOmiANCB. 

See  HARRues,  SCO. 

SPIRITUAUBM. 
See  Wdj.,  70S. 
STATDTK. 
1.  Di^giit  adUng  ardsnt  ipiiits  without  Uosoae  on  praaoriptte^]     Q^«r 
a  statute  forbidding  the  sale  of  ardant  splrita  bj  anj  peraoa  for  any  pnr- 
ptMS  without  a  license,  a  draggist  rannot  lawfallj  sell  sodi  spirita,  evot 
as  medidne    upon   tbe    prescription   of    a   ph/Blclan.       Wdtte   v.   Sate 
(Ark.).  22. 

3.  Flotitloas  namsiin  firm*  —  "A  Oo."  rapi'es anting  wife.]  A  statute  pro- 
hibitlng  the  nse  of  names  in  firms  of  perHonn  not  iDterested.aod  mqniiing' 
that  "  A  Co."- shall  represent  an  actual  partner,  does  not  apply  to  a  «•«• 
where  those  words  represeDted  the  wife  of  the  parson  whose  fall  name  Ap- 
pears.   ZimToemumx.ErhardCH.Y^.SMi. 

a.  "Mnrohanti"  — "peddler" — " dnumasia. "]  A  commercial  tiaveller or 
••dmmmer"lH  not  a  "merchant  "  or  "  peddler,"  or  "of  like  chalmoter.' 
EaparU  Taylor  (Miss.),  838. 

4.  FlaylBg  cards  for  mete  amnsemsnl]  A  statnte  forbiddijig  ■  anj  gase  ttt 
cshids,  dice,  or  otk<^r  gaming  derlce  "  at  any  tavern  or  dram-nhop,  does  ant 
include  the  playiug  of  cards  witbont  anj  bet  or  stake  depending  Iherso^- 
Anriegv.  State  (Ark.).  29. 

1.  PnbUoohazltjr  — hospital]  Abospilal,  with  the  ntntssaiy  groimdn.  ttmm 
to  nil  who  are  not  pccuoiarilj  able,  and  supported  partly  by  private  ee^ 


I  INDEX. 

STATUTE—  ConUnueA. 

tribntknu  and  partly  by  fees  from  patients,  bat  prodadng  no  profi 
puelj  **  pablic  charity.**  Countif  of  Hennepin  ▼.  Brotherhood  of 
temane  (Minn.X  S98w 

fe.  S3IllDg  gams  on  lands  —  natvigaUa  ihrar.  j  A  statate  imposed  a  pi 
for  killing  certain  birds  on  inclosed  and  improved  lands,  or  any 
whose  boundaries  "  are  defined  by  stakes,  posts,  water-coorses,  ditch 
marked  trees,"  and  whose  owner  has  given  verbal  or  written  notice 
hunt  thereon ;  or  on  lands  on  which  a  board  is  conspicuously  set  up 
noUce  that  no  shooting  or  hunting  is  allowed  on  such  premises.  Ht 
apply  to  the  channel  of  a  navigable  river,  the  land-owner  having  p 
the  statutory  notice  on  the  shore.     StcUe  v.  Shannon  (Ohio),  699. 

See  Civile  Damagb  Act,  282 ;  Contract,  518,  589  ;  GRDaNAL  Lav 
641,  649 ;  Damaobs,  59  ;  Tblboraph  Cokfjmy,  588. 

STATUTE  OF  FRAUDS. 

1.  IMA  of  another.]     A  stockholder  and   president  of   a  corporation  < 
promised  M.  that  if  he  would  subscribe  and  pay  $500  to  the  capital  f 
he  should  receive  fifteen  per  cent  on  tliat  amount  in  a  year.     Held, 
contract  to  answer  for   the  debt,   default,   or  miscarriage  of  anc 
Moorehouse  v.  Crangle  (Ohio),  504 . 

^  Msmonoidnm  ^  sals  of  lands  at  aoction.]    The  sf^ent  of  the  venc 
real  estate  sold  at  auction  cannot  bind  the  purdiaser  by  a  memorai 
thereof  made  and  signed  by  him  for  the  vendor  alone,  after  the  as 
the  auctioneer,  and  not  in  any  way  assented  to  by  the  purchaser. 
her  V.  Saioage  (Wis.).  723. 

8.  ■-     -.]    An  oral  promise  to  pay  the  debt  of  a  minor  is  not  within  the  st 
of  frauds.     King  v.  BummUt  (Ind.),  145. 

^  Sale  of  goods  —  payment — time  ol]  Parties  made  an  oral  contra< 
the  sale  of  goods,  void  under  the  statute  of  frauds.  Subsequentl; 
porchaser  gave  and  the  seller  accepted  a  check  for  a  part  of  the  pria 
that  time  the  essential  terms  of  the  original  contract  were  restated. 
check  was  good  when  delivered,  and  was  duly  paid.  Held,  a  payn 
and  '*  at  the  time  "  of  the  contract.    Hunter  v.  WelmU  (N.  T.X  Ml 

STOCK. 
See  CkmTRACT,  898 ;  Corpobatioh,  88Ql 

8TOCKHQLDER8. 
Mlwssn.]    See  Corporation,  892. 

SUBROGATION. 
See  Surety,  659. 

SUBSCRIPTION. 
See  COMTRAOT,  278 ;  SuiroAT,  150. 
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1.  "  ITinlinw  "]  Procuring  olgnUarM  of  tax  psjar*  to  apetlUoii  to  ftboaidat 

mporrinn  to  \aaae  railroad  ^d  bonds,  is  "  biuiiwaa,"  and  If  dooa  on  Sa^ 
daj  confen  no  aathoritj  to  Inne  the  bonds.  D«  Fbtlh  v.  IPtiawuw  A 
Mwutata  RaOroad  Ompang  (Wla.),  737. 

2.  Not*  axaonUd  on  —  laUftoaUnn.]  The  eKoeatlon  of  «  note  bj  an  aeeomaMV 

datiou  aarety  on  Snndaj  ia  void,  althong-h  the  note  Is  dated  on  a  iraek* 
day,  and  is  deliTered  bj  the  prlndpal  to  an  Innocent  payee  on  a  w«ek  4aj ; 
and  a  raqasBt  bj  the  aaratjr  to  forbear  enit,  and  hia  noti^ng  the  p«7«eo( 
propert;  of  the  principal  to  which  he  might  resort,  do  not  amount  to  * 
ratiaoatloo.  Parlcerv.  Pitt* (Itid.),  150. 
S.  SnbsoripUan  on,  for  btdkUng  obnroh.]  A  aaboeription  maj  lawfolljr  b* 
made  on  Snoday  for  the  erection  of  a  boose  of  religions  wtasUp.  jUEm 
V.  DuJIt  (MIdL),  ISa. 

auBBTT. 

1.  Death  of  oo-simtr  — IlaUlity  ot  aetata  bt  oaatribaU.]  The  estate  of  • 
deceased  oo«nnity  is  lUile  to  oontribnte  in  a  suit  by  a  oo-snrety.  Jaluutm 
T.  Barter  (N.  T.),  S1& 

2.  Tndnlganns  to  ptiatifml — ralsM*  of  dsUor  fron  prisen,]  AreceiTM 
was  imprisoned  for  not  paying  orer  money  in  obedlenoe  toss  order  of  the 
oonrt.  He  was  released  with  the  assent  of  the  party  to  whom  he  w«a 
orderod  to  pay  the  money.  Htld,  that  this  did  not  dlschargn  the  surety, 
although  he  was  able  to  pay  whan  in  prison,  and  afterward  became  Insot 
vent.  AoMttM  v.  Km*  (Ark.),  SIX 

3.  Beonttr  to^  nrsilaUe  to  oreditor.]  An  infant's  gnardian  exeeated  ft 
mortgage  as  seeority  to  a  surety  on  his  bond.  Stld,  that  the  Inflsnt  w«a 
entitled  to  the  benaflt  of  it  as  seenri^  tor  what  was  due  from  the  gvai> 
dian.  MorrOtY.  JTorriB (Vt.),  661. 

8m  Nuotublb  lasmumHT,  147. 

TAXATION. 

Forsign  stock— oOMHtnHnnslfty.]     Stock  in  a  fnelgn  ooipoiatian  may  iMi^ 
fully  be  taxed  to  the  reridetit  owner,  althoogfa  the  capital  of  such  awp^ 
tmOoa  Is  taxed  where  it  is  loated.  BraSajf  v.  Bonder  (Ohk>),  IM7. 
Su  PATKBirr,  740. 

TELEGRAPH. 
3m  N>soTUBLa,bnrBaitmiT,  L 

TELEGRAPH  OOUPANT. 

L  rtwilHLi      iisgTIgsiii  III — repeated    messsgss.]    A  telegn|di  mwifj 

may  lawfully  restrict  its   liability    for  errors  in  dlspntdss  beyond  tta 

amount  paid  for  tTsnamiasion,  to  fsiw  whsre  the  dispatches  aie  repeatal 

and  paid  for  as  sncb  ;  and  uoder  SBcb  a  mgnlaUon,  an  error  la  a  diqMtrfh 


Ste  Slardkr,  on. 
WAGES. 
8ae  Contract,  308,  SBtL 
WARRANTY. 
Sea  Salb,  TOO. 
Ste  Action,  :!4(l:  InaoiiAiiCB,  418. 
WATER  AND  WATEIWXJDBSE. 
1.  Bight  of  i^arian  ow&ar  in  io*.]     The  pUialiaa,  engBged  In  tlw  toe  ba^ 
oeoa  lit  Detmit  uid  1e«seea  of  a  i^rge  portiuu  of  the  watar  front  of  Bdle 
Inle,  Id  ihe  Detroit  river.  coDHtracl«d  &  boom  aldog-  the  same  efteen  feat 
from'  llie  sbon.     The  dHfead&Dl's  ferrj  boat  was  run  up  and  down  the 
rivar  HO  near  the  boom  tliat  the  swell  broke  up  and  deetrojed  tbe   ios 
formed  toslde  tbe  boom  io  the  wloter.  and  tbe  wi^iiber  becoming  and  ooo. 
tinaing  warm,  new  Ice  did  not  form.     There  was  room  foi  the  paaBage  of 
the  boai  at  a  safe  diaianee  from  the  hoom.     Held,  that  the   defaodftDt's 
boat  was  liable  for  damage  to  the  plaintiRii'  bnaiDssa.     PeopU'i  let  Vomr 
pang  v.  .9eanur  ExceUior  (Mich.),  2-Mt. 
9l  mp"^""  right!  diTMslon  for  lapplyhtg  looomatiTM.]    An  upper  ripartea 
owner  on  a  ctream  baa  no  right  to  divert  the  water,  by  pipes  and  raeervoln, 
for  the  use  of  his  locomotive  eDgioee,  to  the  detriment  ol  a  lower  iaa|iris- 
tor,  a  mill  owner :  and  auch  oondDct  maj  be  enjoined.     Oanaoad  v.  Jf.  T. 
UeiUral  and  Uvdtim  River  RaUroad  Cmmpany  (N.  Y.i,  452 . 
8.  Sarface-watar  obatractiiig  aitificlal  dltoh.]     A  railwajr  camp*a]r.  Id  tbe 
coDBtractlon  of  Its  ro«d,  la  not  ItaUe  io  damagn  for  fillhig  op  an  utUdal 
ditch  b7  which  aur&oe- water  wa*  drained  from  landaof  anadJaoBot  owner 
Into  a  river.     CfConner   v.  Fond   IhtLae,  Ambof  it  Peoria  BaSwmw  (Is. 
(Wla.).  7M. 

4.  ■  obatmotlon   of.]     A   railroad    oanpan;,    haring  ■«qiiii«d    a    right 

of  waj,  and  foond  It  neoeaaar;  to  raiM  Iti  tmck  al>ove  tbe  natni*!  but. 
tace  of  the  land,  it  not  bound  to  proride  cnlvertB  or  other  means  for  tbe 
paaaage  through  the  embankment  of  aorfaea-watar  or  water  oTecOowiDg 
frMD  a  river  and  dencendlDg  in  that  direction  from  or  over  the  Iftadi  of 
tbe  adjoining  owner.  Cairo  and  Vintmne*  BaSraad  Oompamf  v.  BUtmttt 
<Ind.),  139. 
8m  CoNBTTrnnoiiAi.  Law,  222, 407.  .169 ;  UmnciPALCoKFOKAnOH,  74S. 

WAY. 

8m  EABKHKirT,  S7t. 


L  Abaolnta  deriaa— Unttatkm.]  Lands  being davlaed to tbatoatatat^aMa, 
nibjeel  to  the  right  of  the  teatator's  widow  to  ona-tUrd  of  tfca  reata  aad 
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